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Namei.  Dat«  of  Commi^lon.  Dist 

JOHN  PITCHER Oct.  25,  1860 1 

RICHARD  A.  CLEMENTS, Oct.  26,  1860 2 

DAVID  T.  LAIRD, Nov.  1,  1862 3 

AMOS  LOVEBING, Oct  25,1860 4 

FRANCIS  ATKINSON Oct.  26,  1860 5 

JERE.MIAH  M.  WILSON, Oct,  26,  1860 6 

BEATTIE  McCLELuAN, Nov.  1,  1862 7 

GEORGE  A.  BUSKIRK..;. Oct.  26, 1860 8 

FREDERICK  T.  BROWN Oct.  26,  1860 9 

CHARLES  J.  PATTERSON, Oct.  20, 1860 10 

DAVIDS.  GOODING, Oct.  18,  1861... U 

CHARLES  A.  RAY,    Nov.  1,  1862 12 

LSAAO  NAYLOR, Oct.  25,  1860 13 

JOHN  GREEN, Oct.  26,  1860 U 

DAVID  P.  VINTON Oct.  28,  1861 15 

WILLIAM  C  TALCOTT, Oct.  25,  1860 16 

ELISHA  EGBERT Oct.  25,  1860 17 

JACOB  M.  HAYNES Oct.  25,  1860 18 

WILLIAM  M.  CLAPP Oct.  25,  1860... 19 

JOSEPH  BRECKINRIDGE, Oct.  27,  1860 20 

DAVID  D.  DYKEMAN, ...Kov.  1,  1862 21 
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4}F  THE  STATE  OP  INDIANA  DDBIKO  THE  PERIOD  EXBRACED  IN  TfflS  VOLUllE. 


Names.  Date  of  CommiBsioa.    Circniu  Beddenc*. 

JOSEPH  W.  CRAPMAN, Oct.  27,1858...  l...Madi8on. 

GEORGE  A.  BICKNELL, Dec.  24, 1858...  2.. .New  Albany, 

MICHAEL  F.  BURKE, Nov.  6,  1858...  3.. .Washington. 

REUBEN  D.  LOGAN, Nov.  7,  1858...  4...Rushville. 

FABIUS  M.  FINCH, Oct.  24,  1859...  5.. .Franklin. 

SOLOMON  CLAYPOOL, Nov.  6,1858...  6...Terre  Haute. 

JOSEPH  S.  BUCKLES, Oct.  26, 1858...  7...Munc:e. 

JOHN  M.  COWAN, Nov.  1,  1858...  8...Frankfort. 

ANDREW  L.  OSBORN, Nov.  16, 1857...  9  ..La  Porte. 

EDWARD  R,  WILSON, Oct.  25, 1858...10..,Fort  Wayne. 

HORACE  P.  BIDDLE, Oct.  26,  1860...ll...Logan8port. 

CHARLES  H.  TEST,., Oct.27,1857...12..,Lafayette. 

JEHU  T.  ELLIOTT,.... Oct.  21, 1861  ..13...New  Castle] 

WILLIAM  F.  PARRETT, Nov.  5,  1859...14...Booneville, 
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;iUltnTKD  TO  PRACTICE  IN  THX  SCPRBMB  C0X7BT  OP  DTDIAHA. 


Jeremiah  Sullivan. 
James  Morrison. 
Henr\^  P.  Thornton. 
Stephen  C.  Stevens. 
John  Law. 
William  Z.  Stewart. 
Amory  Kinney. 
Isaac  Naylor. 
Michael  G.  Bright* 
Samuel  Judah. 
Charles  H.  Tost. 
James  Perry. 
Randall  Crawford. 
Abner  Ellis. 
Addison  L.  Roache. 
Caleb  B.  Smith. 
John  Cowprill. 
David  McDonald. 
John  S.  Newman. 
David  Eilgore. 
David  H.  Colorick. 
John  L.  Eetcham. 
Samuel  B.  Gookins. 
James  Collins. 
Christian  C.  Nave. 
Stephen  Major, 
Jonathan  A.  Liston. 
George  Holland. 
Abram  A.  flammond. 
John  JDoiawt. 


William  J.  Peaslee. 
John  Pettit. 
Richard  M.  Thompson. 
Samuel  C.  Wiltson. 
John  B.  Howe. 
Simon  Yandes. 
Daniel  Mace. 
John  B.  Niles. 
Robert  C.  Gregory. 
Zebulon  Baird. 
Jeremiah  Smith. 
Andrew  Davidson. 
Robert  Brackenridge. 
William  H.  Combs. 
John  Brown  lee. 
Walter  March. 
William  T.  Otto. 
John  P.  Usher. 
Andrew  L.  Robinson. 
Beatti  McClellan. 
William  H.  Mallory. 
Andrew  L.  Osbom. 
Joseph  W.  Chapman. 
Jacob  B.  Julian. 
George  W.  Julian. 
Daniel  D.  Pratt. 
Godlove  S.  Orth. 
Horace  P.  Biddle. 
James  Wilson. 
Albert  (i^.^CMTter. 
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James  Y.  Allison. 
Ebonezer  Datnont. 
John  S.  Roid. 
Napoleon  B.  Taylor. 
Joseph  E.  McDonald. 
Fabius  M.  Finch. 
John  T.  Morrison. 
Samuel  A.  Hnif. 
John  Yaryan. 
James  A.  Fazy. 
Martin  M.  Ray. 
Jesseo  P.  Siddall. 
Edward  H.  Braekett. 
Thomas  J.  Sample. 
Conrad  Baker. 
Lorenzo  C.  Dougherty. 
William  A.  Bickle. 
Hiram  W.  Chase. 
James  G.  Jones. 
John  Green. 
James  Bradley. 
Thomas  L.  Smith. 
John  Davis. 
Robert  L.  Walpole. 
James  E.  Blythe. 
Horatio  0.  Newcomb. 
William  Wallace. 
Orville  L.  Hamilton. 
Theodore  Gazlay. 
Joseph  K.  Edgerton. 
John  S.  Scobey. 
John  D.  Howland. 
George  V.  Howk. 
Thomas  D.  Walpole. 
Andrew  Ellison. 
John  M.  Wallace. 
Asahel  W.  Hubbard. 
John  A.  WiUtaoh. 


Nathaniel  1 .  Ilauser. 
Benjamin  F.  Myers. 
John  W.  Spencer. 
William  C.  Wilson. 
Martin  L.  Bundy. 
Davis  Newell. 
William  Henderson. 
William  S.  Hoi  man. 
John  Coburn* 
William  McKee  Dunn. 
Amos  Lovering. 
Joseph  Cox« 
Andrew  H.  Evans. 
Elijah  B.  Marti ndale. 
James  D.  Conner. 
Alphonso  A.  Colo* 
Joseph  S.  Buckles. 
John  M.  La  Rue. 
John  P.  Green. 
Thomas  A.  Hendricks* 
Lewis  V7allace. 
Oliver  P.  Morton* 
Charles  Crufls. 
William  F.  Lane. 
Thomas  Means. 
David  S.  Gooding, 
Jonathan  W.  Gordon , 
William  Grose. 
William  A.  Peelle. 
Richard  A.  Clements. 
John  R.  Coffroth. 
James  R.  Slack. 
Harvey  M.  Vaile. 
William  M.  Franklin. 
James  L.  Worden. 
James  M.  Gregg. 
Daniel  M.  Cox. 
William  Garver« 
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Ximrod  H.  Johnson. 
David  Mos8. 
John  G.  Grain. 
Ecnjamin  P.  Clay  pool. 
Delana  E.  Williamson.* 
Charles  Y.  Patterson. 
Abram  W.  Hendricks. 
James  B.  Morri wether. 
Barton  W.  Wilson. 
William  W.  Carson. 
Cyrus  Wright. 
James  Harrison. 
Gustavus  H.  Voss. 
Cyrus  L.  Dunham. 
Nathan  O.  Ross. 
Larkin  Reynolds. 
Thomas  H.  Nelson. 
Charles  E.  Walker. 
Xiuke  Reiily. 
Duano  Hicks. 
Oscar  B.  Hord. 
Isaac  Vandeventer. 
William  R.  Harrison. 
Robert  T.  St.  John. 
Dowit  C.  Chipman. 
Michael  P.  Burke. 
Richard  A.  Clements,  Jr. 
Andrew  J.  Boone. 
Thomas  J.  Cason. 
Charles  Case. 
John  H.  Gould. 
James  Hughes. 
Horace  Heffren. 
Ephraim  A.  Greenlee. 
Henry  Secrest. 
Delana  R.  Eckles. 
RobeH  P.  Effinger. 
John  W.  Jones. 


Edmund  Johnson. 
William  Cumback. 
John  R.  Covcrdill. 
Samuel  E.  Perkins. 
James  Gavin. 
Jeremiah  M.  Wilson. 
James  Brown* 
Silas  Colgrove. 
Milton  S.  Robinson. 
Ralph  Hill. 
Charles  H.  BurchonaL 
Joshua  H.  Mellett. 
Ambrose  B.  Carlton. 
William  P.  Benton. 
John  P.  Brown. 
David  Nation. 
William  C.  Graves. 
Joseph  T.  Roberts. 
Lambdin  R.  Millikin. 
Lewis  B.  Sims. 
Kilby  Ferguson. 
William  P.  Pidgeon. 
James  H*  McConnelL 
Gustavus  A.  Wood, 
John  A.  Stein. 
William  G.  George. 
Samuel  W.  Short. 
Samuel  P.  Oyler. 
Henry  A.  Brousc. 
Andrew  J.  Neff. 
Robert  Parrett. 
Daniel  D.  Jones. 
Samuel  Magill. 
David  T.  Smith. 
Simeon  Stansifer. 
Howell  D.  Thompson* 
William  Brotherton. 
Timothy  R.  Dickinson. 
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Samuel  VV.  Telford. 
Wilson  Morrow. 
George  W.  Tumor. 
Avery  W.  Bullock. 
Charles  D.  Murray. 
Cyrus  A.  Kilgoro. 
Charles  A.  Kay. 
John  Cavin. 
H.  W.  Harrington. 
James  N.  Sweetser. 
James  N.  Hanna. 
Cyrus  C.  Ilines. 
James  W.  Eldridge. 
James  R.  M.  Bryant. 
Benjamin  Harris, 
.'id  ward  E.  Bassett. 
Warren  H.  Withers. 
Ballard  Smith. 
Jonathan  Gardner. 
W.  R.  Pierce. 
J.  C.  Mcintosh. 
Reginald  H.  Hall. 
Thomas  T.  Crittenden. 
Newton  F.  Malotte. 
John  L.  Knight. 
N.  R.  Lindsay. 
Samuel  Pepper. 
O.  B.  Torbet. 
Asa  Iglehart. 

C.  Stewart  Ellis. 
John  H.  Cook. 
Sims  A.  Colley. 
Leroy  Pope. 

R.  J.  Bright. 
Jesse  Harper. 

D.  P.  Vinton. 
David  H.  Weir. 
Lysauder  C.  Jacobs. 


R.  P.  Davidson. 
Edwin  Walker. 
Patrick  H.  Jewett. 
A.  L.  Hathaway. 
Francis  Smith. 
Lemuel  W.  Gooding. 
Omar  Newman. 
George  W.  Wittsell. 
H.  S.  Kelley. 
James  Brownleo. 
Alexander  McDonald. 
Orris  Blake. 
John  M.  Wilson. 
Lindley  M.  Ninde. 
George  E.  Gordan. 
John  L.  Miller. 
Solomon  Clay  pool. 
Daniel  Ro3-so. 
Nelson  Pierson. 
Charles  M.  Shook. 
Arthur  J.  Simpson. 
David  Turpie. 
Frederick  Rand» 
William  K.  Edwards* 
George  H.  Chapman. 
James  N.  Edgar. 
Adams  Y.  Hooper. 
Elisha  Egbert. 
Baylcss  W.  Hanna. 
M.  Igoe. 

John  B.  Goodrich. 
Jonathan  H.  Jones. 
Isaac  A.  Rice. 
M.  M.  Milford. 
Solomon  Mahon. 
Henry  C.  Hanna. 
H.  Berry,  Jr. 
Pichard  Robbins. 
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R.  M.  Kelly. 
Frank  J.  Mattler. 
Adolph  Seidenstickor. 
Charles  Coulon. 
Herman  B.  Payne. 
Francis  L.  Neff. 
Thomas  G.  Harris. 
Moses  Jenkinson. 
Thomas  S.  Stanfield. 
Robert  B.  Jones. 
Henry  D.  Washburne. 
John  N.  Evans. 
James  F.  McDowell. 
John  S.  Davis. 
Joseph  H.  Brown. 
William  P.  Fishback. 
RawBon  Vaile. 
Isaac  Jenkinson. 
William  D.  Leo. 
Robert  M.  Weir. 
Michael  C.  Kerr. 
John  H.  Stolsenburg. 
William  F.  Parrett. 
B.  K.  Elliott. 
William  H.  Schlater. 
William  A.  Porter. 
David  D.  Banta. 
O.  H.  Main. 
Thomas  W.  Woolen. 
John  H.  Redstone. 
Watt.  J.  Smith. 
Newton  Burwell. 
William  H.  Scott. 
Alexander  Thompson. 
Isaac  S.  Stewart. 
Francis  J.  Hord. 
'  John  M.  Washburne. 
John  H.  Popp. 


Solon  Turman. 
William  Mack. 
William  K.  Marshall. 
Albert  E.  Redstone. 
Thomas  B.  Ward. 
James  A.  Scott. 
William  T.  Smith. 
Henry  A.  Downey. 
Charles  W.  Moore. 
William  B.  Biddle. 
Harvey  D.  Scott. 
David  D.  Dykeman, 
Jeremiah  Bundy. 
Lacias  Bingham. 
James  Park. 
Wilson  B.  Laughridge, 
John  Guthrie. 
O.  M.  Wilson. 
John  T.  Gunn. 
William  P,  Debolt. 
Thomas  W.  Bennett, 
David  O.  Daily. 
Alexander  A.  Rice. 
William  C.  L.  Taylor. 
Lewis  H.  Goodwin. 
Nathaniel  Usher. 
John  C.  Green. 
Henry  Crawford. 
Joseph  P.  Edson. 
Lewis  Jordan. 
Henry  B.  Sayler. 
William  P.  Rhodes. 
Gideon  Putnam. 
John  F.  Read. 
Benjamin  Harrison. 
Thomas  M.  Brown. 
Calvin  Taylor. 
M.  K.  Farrand. 
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■Joo.  Smith. 
VV.  W.  Leathers. 
John  M.  Butler. 
W.  R.  West. 
D.  P.  Baldwin. 
A.  D.  Mathews. 
John  R.  Risle}'. 
James  L.  AiitchoU. 
John  F.  Julian. 
John  C.  Buf  kin. 
Thomas  L.  Waterhouse. 
Agustus  A.  Chapin. 
Robert  W.  Harrison. 
F.   W.  Viehc. 
Daniel  W.  Mason. 
John  Reiley. 
Lewis  D.  Stubbs. 
Jonathan  C.  Applegate. 
Neal  E.  Ilosford. 
Jasper  M.  Dresser. 
Jason  B.  Brown. 


William  M.  Lamphero. 
John  D.  Gougar. 
Harry  Burns. 
William  Waters. 
Benjamin  F.  Havens, 
James  J.  Best. 
Solomon  Blair. 
Gains  Brook. 
A.  P.  Ferris. 
John  T.  Dye. 
Joseph  B.  Wade. 
William  A.  Woods. 
John  K.  Thompson. 
Alfred  Kilgore. 
William  IL  Dills. 
A.  B.  Kennedy. 
William  L.  Campbell. 
Paris  C.  Dunning. 
Stephen  G,  Burton. 
Alfred  B.  Collins. 
Simeon  K.  Wolfe. 


Note. — The  foregoing  list  of  attorneys  is  taken  from  the  roll 
kept  by  the  Clerk  of  the  Supreme  Court.  The  names  of  thoso 
attorneys  who  are  known  to  have  died,  or  removed  f\*om  the 
State,  are  omitted.  The  list  is  probably  quite  imperfect,  owing 
to  the  fact,  that  gentlemen  who  are  admitted  to  that  Court,  very 
often  neglect  to  hand  the  €lerk  their  names,  in  order  that  he  may 
properly  enter  them  on  the  roll.  If  the  members  thus  omitted 
will  see  to  it  that  their  names  are  properly  enrolled  by  the  Clerk, 
the  Reporter,  in  a  subsequent  volume,  will  publish  the  corrected 
list. 

If  the  members  of  the  Bar  of  the  Supreme  Court,  throughout 
the  State,  will  furnish  the  Reporter  with  their  names,  and  places 
of  residence,  ho  will,  in  20th  Indiana,  in  order  to  facilitate  their 
intercourse  with  each  other,  publish  their  names  and  residences 
in  full. 
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GoDBent  may  give  a  Court  jnrisdiotion  of  the  parties  to  an  aotion,  but 
not  of  the  sabject  matter  of  it. 

It  is  too  late  to  object  to  tbe  jnrisdiotion  over  the  person,  after  the 
objector  bas  appeared  to  tbe  action,  and  gone  to  trial  upon  the 
merits.    Tbe  objection  is  thereby  waiyed. 

A  degree  of  relationship  between  a  justice  of  the  peace  and  a  suitor 
in  his  Court,  which  is  more  remote  than  that  of  second  cousin,  or 
that  of  the  sixth  degree  of  affinity  or  consanguinity,  within  the 
civil  law  rules,  shall  not  deprive  him  of  jurisdiction  of  the  person. 

APPEAL  from  the  Morgan  Circuit  Court 

WoEDSKy  J. — Suit  by  the  appellee  a^^ainst  the  appellant. 
The  plaintiff  was  a  school  teacher,  and  as  such  taught  the 
defendant's  children  on  a  subscription.  The  defendant,  re- 
fiising  to  pay  the  plaintiff  her  bill,  she  sued  him  for  the  amount 
of  it  before  one  Sohmon  D.  Brady ^  a  justice  of  the  peace,  and 
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on  trial,  had  judgment.  The  defendant  appealed  to  the  Cir- 
cuit Court,  where,  upon  trial  of  the  cause,  the  plaintiff  again 
recovered.  The  record  informs  us  that  the  parties  submitted 
the  cause  to  the  Court  for  trial,  and  that  the  Court  found  for 
the  plaintiff  the  amount  of  her  bill,  and  also  found  that  the 
justice  who  tried  the  cause  was  related  to  the  defendant  in 
the  degree  of  fifth  cousin.  Thereupon  the  defendant  moved 
to  dismiss  the  cause  for  want  of  jurisdiction  in  the  justice. 
This  motion  was  overruled  and  judgment  rendered  for  the 
plaintiff  on  the  finding. 

The  refusal  of  the  Court  to  dismiss  the  cause  presents  the 
only  question  involved  in  the  record.  It  will  be  observed 
that  no  question  was  made  as  to  the  jurisdiction  of  the  jus- 
tice until  after  the  trial  of  the  cause  and  the  finding  for  the 
plaintiff.  It  would  seem  that  the  objection  came  altogether 
too  late.  It  is  not  supposed  that  consent  can  give  a  Court 
jurisdiction  of  the  subject  matter  of  an  action,  but  it  may  of 
parties.  Here  the  justice  had  jurisdiction  of  the  subject  mat- 
ter, a  small  amount  of  indebtedness  growing  out  of  a  simple 
contract.  If  there  was  any  defect  of  jurisdiction,  it  was  in 
reference  to  the  person  of  the  defendant,  he  being  a  remote 
relative  of  the  justice.  The  defendant,  having  appeared  and 
gone  to  trial  on  the  merits,  both  before  the  justice  and  in  the 
Circuit  Court,  without  at  the  proper  time  having  raised  the 
question  of  jurisdiction,  would  seem  to  have  waived  it.  Lud- 
wick  V.  Beckamirej  15  Ind.  198.  But  the  question  of  jurisdic- 
tion in  the  justice,  having  been  argued  on  both  sides,  might 
as  well  be  decided. 

The  statute  provides  that  no  jnstice  shall  have  jurisdiction 
in  ft  cause,  where  he  is  "  related  by  blood  or  marriage  to  either 
party."    2  R.  S.  1852,  p.  452. 

The  degree  of  relationship  is  not  expressed.  Bo  the  statute 
on  the  subject  of  the  change  of  venue,  provides  for  such 
ehange  where  **the  judge  is  of  kin  to  either  party."    2  R  S. 
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18&2,  p.  74.  Other  providons  may  tmdoubtedly  be  found  in 
the  statute  rendering  personB  incompetent  to  act  by  reason 
of  affinity  or  consanguinity,  without  defining  the  degree  that 
shall  exclude  them. 

It  is  supposed  by  some  that  the  whole  human  family  are 
related,  proximately  or  remotely,  to  each  other.  Hence  the 
necessity  of  fixing  some  limit,  beyond  which  kin  or  relation- 
ship should  not  be  deemed  to  exist.  The  statute,  we  think, 
has  fixed  the  limit  and  furnishes  the  criterion  of  decision  ap- 
plicable to  the  case  before  us.  It  provides  that  "  when  a  per- 
son is  required  to  be  disinterested  or  indifferent  in  acting  on 
any  question,  or  matter,  affecting  other  parties,  consanguinity 
or  afiSnity  within  the  sixth  degree  inclusive,  within  the  civil 
law  rules,  or  within  the  degree  of  second  cousin  inclusive, 
shall  be  deemed  to  disqualify  such  person  from  acting  except 
by  consent  of  parties."  "  The  foregoing  rules  of  construction 
and  definition  of  terms  shall  be  in  addition  to  and  part  of 
those  adopted  in  the  code  of  civil  practice,  and  together  with 
those  shall  apply  to  all  statutes  or  acts  of  the  Legislature^'  2  R. 
8. 1852,  pp.  340-1. 

In  the  case  before  use  the  justice  was  only  Jifth  covMn  to 
the  defendant,  and  was  not  incompetent  to  try  the  cause. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs  and  ten 
per  cent,  damages. 

W.  V-  BumSy  for  the  appellant. 

W.  It.  Harrison^  for  the  appellee. 


CnAJCBBas'  Administrator  v.  Bass  and  Another. 

Whore,  after  trial  and  verdict,  a  new  trial  is  granted  on  payment  of 
oort  within  a  specified  time,  by  the  party  seeking  it,  and  he  fails  to 
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pay  the  cost  within  that  time,  it  is  not  error  to  render  judgment 
upon  the  yerdict  without  further  trial. 
The  obligation  to  pay  the  costs  within  the  time,  is  a  condition  prece- 
dent to  his  right  to  further  trial. 

APPEAL  from  the  Johnson  Common  Pleas. 

Hanna,  J. — ^In  this  case,  there  had  been  a  trial  and  verdict, 
preceding  the  following  order:  "The  Court  being  advised  of 
the  premises,  grant  the  defeildant  a  new  trial  by  him  paying 
the  costs  of  the  last  term  of  the  Court  in  90  days."  Said 
costs  were  paid  before  the  first  day  of  the  next  term — ^but  not 
within  the  ninety  days.  For  this  reason  the  Court  entered 
judgment  on  the  verdict;  which  action  is  complained  of  as 
erroneous.  Was  the  latter  ruling  correct?  This  is  the  only 
question. 

It  appears  to  us  the  grant  of  the  new  trial  was,  by  this 
order,  made  to  depend  upon  the  performance  of  the  terms  of 
the  order,  namely,  the  payment,  &c.,  within  the  time  limited. 
In  other  words,  that  part  of  the  order  prescribed  a  condition 
precedent.  Upon  the  failure  to  perform  that  condition,  the 
right  to  the  new  trial,  under  the  order,  no  longer  existed;  and 
the  judgment  was  correctly  rendered,  in  the  absence  of  any 
furttier  showing  by  the  party  applying  therefor.  The  oppo- 
site party  had  a  right  to  appeal  to  the  record,  and  determine, 
from  an  examination  of  the  same,  whether  he  should  prepare 
for  trial  or  not,  at  the  ensuing  term  of  the  Court.  2  Tidd's 
Prac.  917 ;  Stepfienson  v.  Mdnsorn/y  4  Ala.  817 ;  Samers  v.  /SZoan, 
3  Harr.  46;  Jackson  v.  JEddy^  2  Cowen,  598. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 
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Hall  v.  Palmer  and  Others. 

In  an  application  for  a  reyiew  of  a  judgment  npon  default^  upon  the 
ground  of  want  of  jurisdiction  over  the  person,  if  the  record  of  the 
former  trial  shows  prima  fadt  that  a  summons  was  issued  and 
senred  in  due  time  on  the  party  applying  for  the  review,  and  no 
facts  are  specially  alleged  controverting  the  same,  the  complaint 
will  be  bad  on  demurrer,  notwithstanding  a  general  allegation  of 
such  want  of  jurisdiction. 

Applications  to  review  judgments^  under  the  28th  article  of  the  code, 
can  not  be  sustained  upon  the  ground  of  newly  discovered  evidence, 
tiiat  being  a  ground  for  a  new  trial  only,  but  may  be  sustained  on 
the  ground  of  "  material  new  matter,"  discovered  since  the  rendition 
of  the  former  judgment,  which  new  matter  must  consist  of  some 
fact  or  facts  affecting  the  claim  or  defence,  rather  than  mere  evi- 
dence of  facts. 

APPEAL  from  the  Lagrange  Circuit  Court. 

Hanna,  J. — ^More  than  two  years  after  the  rendition  of  a 
judgment,  in  said  Court,  against  said  HaU^  he  filed  his  com- 
plaint for  a  review  of  the  same,  alleging  two  grounds:  1. 
Error  of  law  appearing  in  the  record,  and,  second,  newly  dis- 
covered evidence.  In  the  former  suit,  judgment  had  been 
suffered  by  default.  The  suit  was  upon  a  promissory  note, 
and  the  defence  now  sought  to  be  set  up,  and  evidence  offered, 
is  to  establish  that  said  note  was  a  forgery,  or  executed 
through  mistake.  The  names  of  the  witnesses  by  whom 
these  facts  are  to  be  proved,  are  not  given,  nor  the  substance 
of  the  testimony  of  each.  It  is,  perhaps,  sufficiently  shown, 
that  due  diligence  had  been  used  by  the  said  HaU  to  produce 
evidence  at  the  former  hearing  in  support  of  the  defence  now 
proposed  to  be  offered,  and  of  which  he  was  then  apprised. 
There  is  nothing  alleged  showing  that  the  fact  that  he  was 
entitled  to  such  defence  was  not  then  known  to  him:  only 
that  he  could  not  then,  but  can  now,  produce  evidence  to  sus- 
tain it.    A  demurrer  was  sustained  to  the  complaint. 
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This  was  correct  as  to  the  first  paragraph,  because,  although 
it  is  averred  that  error  of  law  occurred,  and  was  apparent,  in 
this,  that  the  Court  had  no  jurisdiction  of  the  person  of  the 
defendant,  yet  as  the  record  of  that  proceeding  is  made  a  part 
of  the  complaint,  and  it  thereby,  prima  facky  appears  that  a 
summons  was  issued  and  served  in  due  time  upon  said  defend- 
ant, and  no  facts  are  specially  alleged  controverting  the  same, 
if  it  could  be  done,  we  are  Of  opinion  the  exhibit  thus  pre- 
sented should  govern  rather  than  the  general  allegation  in 
the  complaint. 

As  to  the  second  paragraph  or  cause  for  a  review,  our 
statutes  are  somewhat  peculiar.  The  article  numbered  28, 
and  entitled,  "Proceedings  to  review  Judgments,"  2  R.  8. 
165,  provides,  in  the  first  section,  as  to  the  parties  by  whom, 
and  the  time  within,  and  Court  before,  and  form  in  which  an 
application  shall  be  made.    The  next  section  is,  that : 

"  The  complaint  may  be  filed  for  any  error  of  law  appearing 
in  the  proceedings  and  judgment,  or  for  material  new  matter, 
discovered  since  the  rendition  thereof  or  for  both  causes, 
without  leave  of  Court." 

The  next  section  provides,  that  for  this  second  cause  the 
complaint  shall  be  verified,  and  show  that  the  new  matter 
could  not  be  discovered  by  reasonable  diligence  before  judg- 
ment, &c.  It  is  then  enacted,  that  "the  defendant  shajl  have 
notice,"  and  issues  of  law  and  fact  shall  be  formed  as  in  other 
cases;  and  upon  the  hearing,  the  Court  may  reverse  or  affirm 
the  judgmant,  in  whole  or  in  part;  or  modify  the  same. 

This  statute,  considered  alone,  might  make  it  doubtful 
whether  or  not  the  phrase,  "material  new  matter,"  should  be 
so  construed  as  to  admit  an  application  based  upon  newly  dis- 
covered evidence,  to  sustain  a  defence  set  up,  or  known  to 
exist,  at  the  formuer  trial.  If  this  should  be  the  construction, 
it  would  be,  in  effect,  merely  an  extension,  by  statute,  of  the 
time  in  which,  according  to  the  rules  formerly  governing  the 
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practice,  an  application  should  be  made  for  a  new  trial,  for 
the  cause  alleged.  But  it  appears  to  us^  this  had  already  been 
provided  for  in  a  former  part  of  this  same  code  of  procedure, 
under  the  head  of  "New  Trials,"  id.  p.  117-19,  where  it  is 
expressly  provided  that  a  new  trial  may  be  granted  for  speci- 
fied causes  to  the  number  of  eight,  the  seventh  being  newly 
discovered  evidence,  but  that  the  application  shall  be  made  at 
the  term  the  verdict  or  decision  is  rendered.  The  same  stat- 
ute, sec.  856,  p.  119,  then  provides  the  mode  of  proceeding 
"when  causes  for  new  trial  are  discovered  after  the  term,^' 
&c. — that  a  complaint  shall  be  filed,  and  summons  issued 
within  a  year,  and  the  application  shall  be  summarily  decided 
by  the  Court,  upon  the  evidence  produced  by  the  parties. 
Allen  V.  GiUum^  16  Ind.  285.  This  latter  section  evidently 
has  reference  to  the  same  causes  before  enumerated  for  a  new 
trial,  among  which  we  do  not  find  specially  named,  a  new 
cause  of  defence  not  known  at  that  trial.  If  an  application 
could  be  entertained  under  any  of  the  eight  specifications,  for 
such  causes,  it  could  only  be  because  of  the  implied  power  to 
do  so,  not  from  the  direct  authority  derived  from  the  statute. 
There  is  no  direct  authority  here  conferred  upon  the  Ctourt, 
to  permit  the  issues  to  be  changed,  or  others  formed,  to  let  in 
a  new  defence  when  discovered.  By  the  statute  first  referred 
to,  such  a  contingency  is  provided  for.  Sec.  590,  p.  166.  By 
the  statute  regulating  new  trials,  the  Court  can  do  nothing 
but  grant  or  refuse  a  new  trial;  that  is,  strictly  speaking,  so 
far  as  such  statute  stands  alone,  another  trial  of  the  issues  of 
fact  before  tried.  We  are  not  now  examining  any  general 
power  of  the  Court  aside  from  its  duties  prescribed  by  this 
statute.  By  the  statute  regulating  proceedings  to  review,  Ac, 
not  only  new  issues  of  fact,  but  also  of  law,  may  be  formed, 
and  we  suppose,  as  a  consequence,  may  be  tried  by  the  proper 
triers,  and  the  judgment  formerly  rendered,  may  be  reversed 
or  aflirmed,  in  whole  or  in  part,  or  modified.    For  instance^ 
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if  the  new  defence  interposed,  should  affect  a  part  only  of  the 
demand  upon  which  the  recovery  was  had,  and  should  be  sus- 
tained by  the  evidence  offered,  in  the  opinion  of  the  triers, 
the  Court  would  that  far  modify  the  judgment;  if  it  went  to 
the  whole  demand,  the  judgment  should  be  changed,  that  is, 
reversed;  if  it  fiuled  as  to  all  parts,  then  such  judgment  would 
be  affirmed. 

The  strongest  reasons  that  present  themselves  to  our  minds, 
justifying  a  conclusion  that  would  permit  a  review  for  newly 
discovered  evidence,  are,  that  the  statute  requires  the  applica- 
tion to  be  made  to  the  same  Court  in  which  the  judgment 
was  rendered,  and  permits  it  to  be  so  made  in  three  years. 
This  would  be  an  extension  of  the  time  to  search  for  and  ob- 
tain such  testimony  for  two  years  beyond  that  granted  by  the 
other  statute.  But  there  has  to  be  an  end  of  the  matter  some 
time,  and  taking  these  statutes  together,  we  are  of  the  opin- 
ion, it  was  the  intention  of  the  Legislature  to  close  up  appli- 
cations for  new  trials,  on  account  of  newly  discovered  evi- 
dence applicable  to  the  claims  pending,  or  known  defences,  at 
the  close  of  the  year ;  but  that  upon  the  discovery  by  either 
party  of  material  new  matter,  affecting  the  claim  or  defence, 
the  same,  under  certain  restrictions,  might  be  produced  within 
three  years,  and  tried. 

Under  this  view  of  the  question,  the  demurrer  was  properly 
sustained  to  the  second  paragraph  of  the  complaint;  and  dis- 
penses with  the  necessity  of  our  examining  the  requisites  of 
a  complaint  for  review  for  material  new  matter,  and  how  far, 
if  at  all,  it  should  conform  to  the  rules  that  formerly  prevailed 
in  regard  to  bills  in  chancery  upon  kindred  or  similar  ques- 
tions. 

Per  Guriam. — The  judgment  is  affirmed,  with  costs. 

JB.  Parrett  and  A.  Mlison,  for  the  appellants. 

J.  B.  Howey  for  the  appellees. 
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If  the  ownor  of  real  estate,  not  wortb  over  one  thoagand  dollars,  dies 
intestate,  and  without  issue,  or  their  descendants,  but  leaving  a 
widow,  under  the  seventh  and  twenty-fifth  sections  of  the  law 
regulating  descents,  such  widow  shall  be  entitled  to  the  whole,  as 
against  the  surviving  father  of  the  intestate,  although  the  real 
estate  came  to  the  intestate  by  conveyance  from  his  father  in  con- 
sideration of  love  and  affection. 

APPEAL  from  the  Gfrant  Circnit  Court 

Pbrkikb,  J. — Daniel  Thojnas  filed  his  complaint  in  the 
Ghrant  Circuit  Court  against  Matilda  Thomas^  alleging  that 
on,  &c.,  at,  &c.,  in  consideration  of  love  and  afEection,  he  con- 
veyed to  his  son,  Joseph  ThomaSy  a  certain  tract  of  land  con- 
taining 40  acres,  vc^hich  is  particularly  described  in  the  com- 
plaint ; — ^that  afterwards  his  son,  Joseph,  married  the  defendant, 
Matilda, — ^that  after  said  marriage  he  departed  this  life  intes- 
tate, leaving  no  children,  nor  their  descendants,  but  leaving 
his  widow,  MatUda,  surviving.  There  is  no  allegation  as  to 
the  value  of  the  property  left  by  the  deceased. 

The  plaintiff  prayed  that  he  might  be  adjudged  to  be  the 
owner  of  the  land  by  reversion.  He  averred  that  the  widow 
claimed  the  same  as  her  husband's  heir.  The  defendant  an- 
swered that  the  entire  estate  left  by  said  Joseph  Thomas  was 
of  an  amount  and  value  less  than  1,000  dollars. 

The  plaintiff  demurred  to  the  answers.  The  Court  over- 
ruled the  demurrer,  and  final  judgment  was  given  for  the  de- 
fendant. 

The  question  in  the  case  arises  upon  the  statute  of  descents. 

The  law  of  Indiana  permits  owners,  under  some  restric- 
tions, to  direct  the  disposition  of  their  property  after  death. 
If  the  owner,  however,  does  not  avail  himself  of  the  privi- 
lege, and  make  a  will,  the  law  prescribes  the  course  the  prop- 
erty shall  take,  the  manner  in  which,  and  the  classes  of  per- 
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sons  to  which,  it  shall  descend.  It  may  be  said  that,  in  this 
State,  heirs  are  made  as  well  by  law,  as  by  will,  but  are  not 
bom,  are  hceredes  faeti^  not  naiL  See  Bam  v.  Aliens  9  Am. 
Law  Reg.  p.  747. 

Our  statute  of  descents  is  found  at  p.  291  of  the  Ist  vol.  R. 
S.,  by  G.  &  H.  It  classifies  persons  who  may  inherit,  and 
makes  preferred  classes.  It  places  the  widow  and  children, 
and  the  representatives  of  the  latter,  in  the  first  class,  and 
fixes  the  proportion  which  shall  pass  to  the  widow,  if  there 
be  one;  if  there  be  no  widow,  the  children  and  their  repre- 
sentatives take  the  whole.*  The  first  fourteen  sections,  ex- 
cept the  saving  in  the  seventh,  go  upon  the  hypothesis  that 
there  may  be  no  widow,  and  that  the  whole  estate,  therefore, 
is  to  descend  to  other  heirs ;  at  least  they  do  not  assume  to 
make  any  provision  for  the  widow,  if  one  exists.  But,  to 
prevent  any  misconstruction,  or  doubt,  as  to  what  might  be 
the  intention  of  the  Legislature,  it  is  expressly  declared  in 
section  fifteen,  that  all  the  first  mentioned  sections  are  sub- 
ject to,  and  are  to  be  qualified  by,  the  provisions  elsewhere 
made  in  the  act  for  widows,  where  they  exist.  What  pro- 
vision, then,  is  elsewhere  made  in  the  act  for  an  existing 
widow?  Different  provisions  are  made,  varying  with  circum- 
stances. 

One  of  the  provisions  made,  adapted  to  one  class  of  circum- 
stances, is  as  follows : 

*^  Sec.  25.  If  a  husband  or  wife  die,  intestate,  leaving  no 
child,  but  leaving  a  father  and  mother,  or  either  of  them, 
then  his  or  her  property,  real  and  personal,  shall  descend, 
three-fourths  to  the  widow  or  widower,  and  one-fourth  to  the 
father  and  mother,jointly,  or  the  survivor  of  them:  Providedy 
that  if  the  whole  amount  of  property,  real  and  personal,  do 
not  exceed  1,000  dollars,  the  whole  shall  go  to  such  widow  or 
widower." 

The  case  at  bar  exactly  ffJla  within  this  provision. 
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The  plaintiff  reeta  faifi  claim  to  the  land  upon  section  fieven, 
which  enacts  that  when  an  estate  shall  have  come  to  the  in- 
testate hj  gift,  &c.,  it  shall  revert  to  the  donor,  &c.,  if  the  in- 
testate die  without  children,  &c.  But,  as  we  have  already 
seen,  this  enactment  must,  by  section  fifteen,  probably,  be 
taken  subject  to  the  provision  made  for  the  widow,  where  one 
exists,  as  there  does  in  this  case;  but,  if  section  fifteen  does 
not  apply,  the  saving  clause  in  section  seven,  itself,  does,  and 
that  expressly  reserves  to  the  widow  or  widower  all  "  her  or 
his  rights  therein ;  ^*  which  embraces,  we  think,  beyond  doubt, 
the  legal  rights  created  by  other  portions  of  the  statute.  See 
note  2  to  1st  G.  4  H.,  p.  296,  and  Armstrong  v.  Berremanj  18 
Ind.  422. 

Per  Curiam. — The  judgment  below  is  affirmed  with  costs. 

John  Bromilee,  for  the  appellant. 

J.  L.  Knight  and  J.  M.  Washburn^  for  the  appellee. 
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An  incorporation  for  the  erection  and  maintainance  of  a  toll  bridge,      is    n 
n^ay  employ  a  toll-gatherer,  and  take  from  him  a  mortgage  to  se- 
cure the  faithfiil  performance  of  his  duties,  although  not  expressly 
authorized  so  to  do  by  its  charter. 

In  an  action  to  foreclose  a  mortgage,  to  which  a  subsequent  purchaser 
of  the  fee  is  a  party,  the  complaint  should  show  that  the  mortgage 
had  been  recorded  when  such  owner  purchased,  or  that  he  then  had 
notice  of  the  existence  of  the  lien,  but  the  filing  of  the  mortgage 
with  the  complaint  and  making  it  a  part  of  it  does  not  operate  te 
aiake  the  endorsed  certificate  of  the  recorder  that  the  mertgage  had 
been  dnly  reeorded,  a  part  of  the^  complaint. 
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The  Peru  Bridge  Company  v.  Hendricks. 

APPEAL  from  the  Miami  Circuit  Court. 

Dayison,  J. — ^The  Peru  Bridge  Company  sued  George  L. 
Dart  to  recover  money  in  his  hands,  as  collector  of  tolls  for 
the  plaintiff,  and  to  foreclose  a  mortgage,  given  by  him,  on 
lots  numbered  87  and  88,  in  the  town  of  PerUy  to  secure  the 
payment,  to  the  plaintiff",  of  all  moneys  received  by  him  from 
such  tolls.  The  mortgage  bears  date  November  20, 1856,  was 
filed  with  the  complaint  and  made  part  of  it,  and  has  an  en- 
dorsement in  these  words :  "Received  for  record,  November 
22, 1866,  and  recorded  in  record  C,  page  191;"  signed,  ffeor^re 
Wilkinson^  Recorder  of  Miami  County.  It  is  averred  that,  on 
the  4th  of  June^  1858,  one  WiUiam^on  Dunn  purchased  the  real 
estate  described  in  the  mortgage,  at  sheriff's  sale,  subject  to 
the  mortgage,  and  received  a  sheriff's  deed  therefor,  and  on 
the  22d  of  December^  then  next  following,  sold  and  conveyed 
the  same  real  estate,  to  the  Btate  Bank  of  Indianaj  and  that 
on  the  81st  of  that  month,  the  State  Bank  sold  and  conveyed 
it  to  Abraham  W.  Hendricks.  That  between  the  1st  of  Febru^ 
aryj  1857,  and  the  12th  of  March^  1859,  Dart,  as  such  collector, 
collected  tolls  for  the  plaintiff,  for  crossing  her  bridge,  to  the 
amount  of  8,073  dollars,  of  which  2,035  dollars  remain  due 
and  unpaid,  &c. 

Dart  having  failed  to  appear,  was  defaulted,  and  judgment, 
by  default,  for  said  2,085  dollars,  was  regularly  entered  against 
him.  Hendricks  appeared  and  demurred  to  the  complaint. 
The  Court  sustained  the  demurrer,  and  the  plaintiff  excepted. 
The  main  question  to  settle  is,  had  this  corporation  power  to 
receive  the  mortgage  ?  The  act  incorporating  the  plaintiff^ 
empowers  her  to  organize, — ^to  receive  and  collect  stock  sub- 
scriptions,— ^to  build  a  bridge  across  the  Wabash  river  at  P(tu, 
to  erect  gates  and  to  demand  and  receive  tolls, — ^to  make  by- 
laws for  the  management  of  the  corporation,  and  to  hold  real 
estate,  sufficient  for  carrying  into  effect  the  provisions  of  the 
act  of  incorporation.    But  no  special  power  is  given  in  the 
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act  to  appoint  a  toll  collector,  and,  of  course,  none  to  require 
of  him  secarity  for  the  payment  over  of  tolls  received.  Local 
acts  1842,.p.  46. 

Kent  says  that  "the  modem  doctrine  is  to  consider  corpo- 
ations  as  having  such  powers  as  are  specifically  granted  hy  the 
act  of  incorporation,— or  as  are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  expressly  granted,  and  as  not 
having  any  other."  2  Kent's  Comm.  pp.  298-209.  This  is, 
no  douht,  a  correct  exposition  of  the  law.  It  is  conceded,  in 
argument,  that  this  corporation,  in  order  to  render  its  pur- 
poses effective,  had  an  implied  power  to  appoint  a  collector  of 
tolls — and  to  require  him,  as  is  common  m  similar  cases,  to 
give  bond,  with  surety,  for  the  faithful  performance  of  his  du- 
ties. But  no  power  to  receive  the  mortgage  in  question  is 
specially  given  in  the  plaintiff's  charter — and  it  is  insisted 
that  no  such  power  can  he  implied  from  any  of  the  powers 
expressly  conferred.  This  position  seems  to  be  incorrect.  A 
corporation,  such  as  this,  may  lawfully  become  a  creditor,  and 
may,  to  secure  the  payment  6f  a  debt  created  in  its  regular 
course  of  business,  take  a  mortgage  on  real  estate; — and  this 
it  may  do  without  any  express  authority,  for  the  purpose,  be- 
ing conferred  by  the  incorporating  act.  Its  power  to  do  so, 
will  be  implied  in  the  reason  and  spirit  of  the  grant.  Angel 
k  Ames  on  Corp.  117;  2  Kent's  Comm.  281-2.  And,  it  seems 
to  us,  that,  upon  the  same  principle,  a  corporation  may  re- 
ceive a  mortgage  to  secure  the  faithful  performance  of  the 
duties  of  a  necessary  agent.  The  objection,  that  a  mortgage 
includes  the  right  of  the  corporation,  upon  foreclosure,  to  pur- 
chase the  mortgaged  premises,  and  thereby  acquire  more  real 
estate  than  the  charter  authorizes, — ^is  not  at  all  available,  be- 
cause that  objection,  if  it  was  valid,  would  apply  to  every 
case,  in  which,  for  the  purpose  of  collecting  her  debts,  she 
might  choose  to  bid  in  lands  exposed  to  sale  on  execution. 
As  contended,  it  is  usual,  in  cases  like  this,  to  take  bond  or 
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written  undertaking  with  personal  security,  but  the  act  of  in- 
corporation does  not  prescribe,  nor  does  it  intend,  the  kind 
of  surety  to  be  taken,  and  there  seems  to  be  no  reason  why 
the  taking  of  the  mortgage,  in  this  instance,  should  not  be 
held  a  proper  exercise  of  the  implied  power,  to  receive  secu- 
rity. Such  exercise  of  that  power  is  not  inconsistent  with 
any  of  the  powers  specifically  granted,  nor  is  it  against  public 
policy.  And  the  result  is,  the  mortgage  must  be  deemed  valid 
and  efiective. 

But  there  is  no  proper  averment  in  the  complaint  that  the 
mortgage  was  on  record,  at  the  time  the  defendant  purchased 
the  premises,  nor  is  it  averred  that,  when  he  purchased,  he 
had  notice  of  the  existence  of  the  lien.  As  the  complaint 
fails  to  make  either  of  these  averments,  it  must  be  held  de- 
fective. The  Clerk,  it  is  true,  has  copied  into  the  transcript 
what  purports  to  be  an  endorsement  on  the  mortgage — ^being 
a  certificate  of  the  Recorder  that  the  mortgage  was  duly  re- 
corded ;  but  that  certificate  was  not  made  an  exhibit  in  the 
complaint,  and  is,  therefore,  no  part  of  it.  Magee  v.  Sander^ 
son,  10  Ind.  261. 

Per  Curiarru — ^The  judgment  is  affirmed  with  costs. 

Boss  ^  Bffinger,  for  the  appellant. 

Wm.  Jf.  Dunn  and  A.  W.  Hendricks,  for  the  appelleea. 


Wheeler  and  Others  v.  Bubbow. 

The  legal  domicil  and  residence  of  a  minor,  not  emancipated,  is  that 

of  his  parents. 
Parents  residing  in  another  State,  can  not  send  their  children  into  this 

Slate  for  the  purpose  of  procuring  an  education,  and  enable  them 
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to  acquire  siioh  a  residenoe  hare  as  will  entitle  them  to  admisnon 
into  the  common  schoola  of  this  State,  unless  the  oircomstanees  are 
such  as  will  create  a  bona  fide  legal  residence  here. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Davkon,  J. — ^This  was  a  .proceeding,  by  writ  of  mandate, 
instituted  by  Mariah  N.  BurroWy  an  infant,  by  her  next  friend, 
&c.,  against  the  School  Trustees  of  the  city  of  EvansmlUy  to 
compel  them  to  admit  her  into  the  public  schools  of  that 
city.  The  complaint  upon  which  the  writ  is  based,  alleges 
that  she,  Mariahj  is  more  than  five  and  less  than  eighteen 
years  of  age,  has  resided  in  said  city  for  at  least  one  year,  and 
now  resides  therein,  in  the  family  of  one  Marcus  Shenaood, 
but  under  the  control  of  her  brother,  one  Aaron  Burrow^  who 
is  her  guardian  by  appointment  of  this  Court.  That  said 
Aaron  Burrow  has  repeatedly  sought,  and  endeavored  to  get 
permission  of  the  defendants,  who  are  the  Trustees  of  the 
common  schools  in  said  city,  to  send  her,  Mariah^  to  one  of 
said  schools.  But  the  trustees  utteriy  refused  to  permit  her 
to  attend  any  of  the  common  schools  in  that  city  as  a  scholar. 
Wherefore  she  prays  the  writ  of  mandate,  &c. 

The  trustees,  in  answer  to  the  writ,  allege :  1.  That  the 
father  and  mother  of  Mariah  N.  Burrow  are  living,  and  are 
residents  and  domiciled  in  Tennessee.  Wherefore  she,  Mariah^ 
can  not  have  a  residence  in  the  State  of  Indiana^  and  is  not, 
therefore,  entitled  to  admission  into  said  schools.  2.  That 
the  father  and  mother  of  Mariah  N.  Burrow  are  residents  and 
domiciled  in  Tennessee^  and  she,  Mariah^  was  brought  to  the 
city  of  Evansmlle  from  the  residence  of  her  father,  by  said 
Aaron  BurroWy  who  has  kept  her  in  said  city  for  the  purpose 
of  educating  her  in  the  common  schools  therein.  And  that, 
for  the  purpose  of  giving  color  to  her  pretended  residence, 
the  said  Aartm^  only  two  days  before  the  commencement  of 
this  suit,  procured  his  appointment  as  her  guardian,  though 
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she  had  no  estate  in  Indiana.  Wherefore  the  defendant  says, 
that  the  residence  of  Mariah  N.  Burrow  is  not  bona  Jide^  and 
she  is  not  entitled  to  be  admitted  into  the  common  schools  of 
said  city,  &c.  Plaintiff  demurred  to  the  answer.  The  Court 
sustained  the  demurrer,  and  rendered  final  judgment,  award- 
ing a  peremptory  mandate,  &c.  Defendants  appeal  to  this 
Court, 

The  only  question  to  settle  is,  had  the  plaintiff,  in  view  of 
the  facts  stated  in  the  defendant's  answer,  a  right  to  admission 
as  a  scholar  into  a  common  school  of  the  city  of  HvansviUef 
The  act,  on  the  subject  of  common  schools,  contains  these 
provisions.  Sec,  8:  "The  Board  of  Trustees  shall  take 
charge  of  the  educational  affairs  of  the  township,  employ 
teachers,  and  shall  establish  and  conveniently  locate,  a  suffi- 
cient number  of  schools /or  the  education  of  the  children  therein.*^ 
Sec.  10:  "The  trustees  shall  on  or  before  the  20th  of  Sep- 
tembcTy  in  each  year,  make  an  enumeration  of  the  children 
within  their  respective  townships^  distinguishing  those  between 
the  ages  of  five  and  twenty-one,  and  the  sex  to  which  the 
children  belong,  and  exclu^ng  married  persons,"  &c.  Acts 
1855,  pp.  162, 163.  And  section  24,  of  the  same  act,  applies 
its  provisions  to  incorporated  cities.  lb.  p.  166.  The  com- 
plaint alleges,  and  the  answer  in  effect  concedes,  that  plain- 
tiff had  resided  in  the  city  of  EvansviUe  for  more  than  one 
year  prior  to  the  application  to  the  trustees  to  admit  her  into 
the  school;  that  she  was  unmarried,  and  between  the  ages  of 
five  and  twenty-one.  ]!f  ow  if  these  were  the  only  facts  in  the 
case,  it  was  evidently  the  duty  of  the  trustees  to  have  inclu- 
ded her  in  their  annual  enumeration,  and  she  could  not, 
therefore,  be  legally  excluded  from  the  beneficial  purposes  of 
the  school  law. 

But,  as  has  been  seen,  the  demurrer  admits  that  the  plain- 
tiff's fetther  and  mother  reside — and  are  domiciled — ^in  Ten-^ 
nessee^  and  that  her  residence^  in  EvansviUe^  is  not  bona  fide; 
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but  was  assomed,  merely,  for  the  porpoBe  of  an  education  in 
the  common  schools  of  that  city.  Hence  it  is  insisted  that, 
m  point  of  law,  the  plaintiff  has  no  domicil  in  this  State,  and 
^txBt  the  statutory  provisions  referred  to,  entitle  no  children — 
save  those  domiciled  in  the  township— to  be  enumerated  by 
the  trustees,  or  to  admission  into  the  common  schools. 

As  a  general  rule,  ^^the  domicil  of  a  minor,  not  emanci- 
pated, is  that  of  his  parents;''  1  Am.  Lead.  Cases,  714 ;  13  Ind. 
167;  and  we  perceive  nothing  in  the  facts  before  us^  tending 
to  make  this  case  an  exception  to  the  rule.  Evidently,  the 
domicil  of  the  plaintiff  was  in  Tevmesseey  not  in  Indiana;  and 
she  was  not,  therefore,  in  legal  contemplation,  a  resident  of 
the  ei^  of  BeanmUe.  Kor  was  it  competent  fbr  the  plain- 
tiff, either  by  the  assent,  or  even  compulsion,  of  her  parents, 
to  become  sadi  resident,  on  purpose,  merely  to  acquire  an 
ed«catiofi. 

But  the  statute  says:  <^The  tmrtees  of  the  township  shaU 
Qttabliah,  Ac,  a  student  number  of  schools  for  the  edueation 
of  the  childrea  therein,''  and  ^' shall  make  an  enumeration  of 
the  children  within  their  respective  townahipa"  This^  Kteiv 
ally  eoBstruedy  would  embrace  all  children  who  might  be 
within  the- township  at  the  time  such  schools  were  established, 
or  such  enumevatimi  was  made.  "We  are  not,,  however,,  in^ 
eUned  to-  adopt  tiiat  eonstmction.  The  whole  eniMstment 
plainly  intends  that  the  duldren  who  reade,.  or  are  domiciled 
in  the  toWkidhip  in  which  soeh  ^lumeration  is  made,  are  alone 
entitied  to  participate  in  the  benefit  of  the  common  aehoola 
therein  establishedi  It  follows,  the  plaintiff  having  her  dom- 
icil without  the  Btate^  was  ri^tly  ezduded  by  the  sdiool 
tarustees  of  EmimUk. 

Per  (7ur<eHfi^«— The  judgment  ia  reversed,  ivitb  eosts; 

Wkidtr  and  Ikfi^hooi,  for  the  appcAUmt 

Jmim  and  Mgtke^  for  the  appellee^ 
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'  U   18  Smoot  v.  Thh  State. 

All  information  which  charges  that  the  defendant  "  lost  the  sam  of 
5  dollars,  by  th^n  and  there  unlawfully  betting  with  A,  B.^  upon  an 
affidavit  made  by  C.  D.,  against  E.  F,,  for  assault  and  battery  with 
intent  to  kill,  contrary  to  law,"  &c.,  is  bad,  and  charges  no  crime 
or  misdemeanor  known  to  the  law. 

APPEAL  from  the  Davits  Common  Pleas. 

Perkins,  J. — ^The  following  information,  based  npon  a  cor- 
responding affidavit,  was  filed  in  the  Davies  Common  Pleas, 
on  the  22d  of  October,  1860 : 

"State  o»  Indiana,  1  p«.  Davies  Court  of  Common  Pleas, 
.  Davies  County,    /  °° '      January  Term,  1860,  (1861.) 

"iV.  S.  Givarif  District  Attorney  for  the  Common  Pleas 
District,  composed  of  the  Counties  of  Knox^  DavieSy  Martin 
and  Pike^  informs  the  Court  now  here,  that  at  the  County  of 
DavieSy  State  of  Indianoj  on  or  about  the  27th  day  of  Septem- 
6er,  1860,  one  WiUiam  Smoot  did  then  and  there  unlawfully 
lose  the  sum  of  5  dollars,  by  then  and  there  unlawfully  bet- 
ting with  one  Starling  CombSy  upon  an  affidavit  made  by 
'  FteasarU  Neal  against  John  Chapmany  for  an  assault  and  bat- 
tery with  intent  to  kill,  contrary  to  the  statute  in  such  case 
made  aod  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Indiana.  Oivan,  Dist.  Atty.''  The  Court  refused 
to  quash  this  information;  the  defendant  was  convicted,  and 
he  appeals  to  this  Court. 

The  only  material  question  presented,  and  the  only  one  we 
shall  examine  is,  Does  the  information  charge  a  crime?  It 
sets  forth  a  contract  which  would  be  void,  and  not  capable  of 
being  enforced  by  a  civil  action,  on  the  ground  of  public 
policy;  JEvans  v.  JoneSy  6  M.  &  W.  p.  77;  Chit,  on  Cont.  418, 
494,  716;  but  does  it  set  forth  a  crime?  The  code  of  Indiana 
enacts  that :  **  Crimes  and  misdemeanors  shall  be  defined,  and 
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punishment  therefore  fixed  by  the  statutes  of  this  State,  and 
not  otherwise."    1  G.  &  H.  p.  416. 

Ky  then,  the  act  charged  in  the  information  is  a  crime,  it  is 
because  it  is  made  so  by  some  statute.  The  only  statute  by 
which  it  is  claimed  that  the  act  is  made  criminal,  is  the  fol- 
lowing: 

"Every  person  who  shall,  by  playing  or  betting  at  or  upon 
any  game  or  wager,  or  upon  the  result  of  any  election,  either 
lose  or  win  any  article  of  value,  shall  be  fined  in  a  sum  not 
less  than  the  "value  of  the  article  so  lost  or  won,  nor  exceeding 
twice  the  value  thereof;  and  any  one  of  the  persons  so  betting 
or  playing  may  be  compelled  to  testify  against  the  others 
therein  concerned."    Acts  1857,  p.  97. 

This  statute  makes  three  classes  of  acts  criminal: 

1.  Betting  upon  a  game. 

2.  Betting  on  the  result  of  an  election. 
8.  Betting  upon  a  wager. 

The  betting  charged  in  the  information  in  the  ease  at  bar, 
was  upon  an  affidavit. 

That  affidavit  was  not  a  game.  Therefore,  no  betting  upon 
a  game  is  charged.  That  affidavit  was  not  the  result  of  an 
election.  Therefore  no  betting  on  the  result  of  an  election  is 
charged. 

Was  that  affidavit  a  wager? 

To  ansn^r  this  question  correctly,  we  must  ascertain  the 
definition  of  the  term  wager. 

It  means  the  contract  by  which  a  bet  is  made;  and  it  19  ap- 
plied, also,  to  the  thing  or  amount  bet.  Woodcock  v.  MeQUecn; 
11  Ind.  14;  Bouvier  Die.  Tit.  Wager;  also,  the  same  title  in 
Tomlin,  Bnrrill,  and  Wharton.  We  have  found  no  law  au- 
thority that  makes  it  mean  the  subject  on  which  a  bet  is  laid. 
It  seems  that  it  was  used  in  such  a  sense  by  Sidney.  Bee 
Webster  and  Worcester.  But  a  bet  or  wager  may  be  the 
subject  of  another  bet  or  wager.    One  may  bet  that  the  bet 
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of  another  person  wUl  V»  won  of  loBt  by  mck  person.  Is.  oot 
such  an  act  embraced  by  the  proyision  in  1  G.  4  H.  p.  85i5y 
which  provides,  tiiat  ^^  if  any  person  by  betting  on  any  gamei  or 
betting  on  the  hands  or  aidea  of  aucb  as  play  at  wy  gs^n^"  4c«? 

Further,  it  would  seem  that^the  limited  Bonification  we  are 
advocating  must  be  the  sense  in  which  the  term  betting  upon 
a  wager  is  used  in  the  statute,  for  the  reason  that  if  we  give 
to  the  word  wager  the  meaning  pf  ^^tbe  subject  matter  on 
which  a  bet  is  laid,"  then  the  term  embraoes  every  bet  upon 
%ny  and  every  si^ject  whatever;  becaufie  a  bet  can  be  laid 
^pon  any  and  every  thing,  and  thw  all  betting  ia  made  crimi- 
nal But  this  does  not  seem  to  have  been  the  intention  of  the 
Legislature,  inasmuch  as  they  have  imdertaken  to  specify  the 
particular  cases  in  which  betting  is  to  be  criminal,  viz :  upon 
elections,  upon  games,  and  upon  wagers  or  bets;  but  if  this 
last  covers  every  bet  that  can  possibly  be  made,  why,  as  be- 
fore remarked,  did  the  Legislature  specify  particular  instances 
in  which  bets  should  be  iUc^? 

The  statute,  then,  can  be  taken  in  ite  plain  literal  import, 
i^d  made  operative  and  iteaspMble  in  all  its  parts.  It  maties 
criminal  a  bet: 

Upon  an  election. 

Upon  a  game. 

Upon  an  existing  bet. 

And,  as  it  ia  a  criminal  atfiJM^f  it  ooght  not^  be.la^tu- 
dinously  construed. 

The  conclusion  is,  that  tt^  iiiformation  faila  to  charge  a 
crime,  and  is  bad.  An  act  may  be  illegal,  and  not  criminal  in 
the  eye  of  human  law.  The  error  aa  to  the  year  in  ti^te*  titie 
to  the  indictment  wad  npt  material* 

Per  Ouriain. — ^The  judgment  ia  revedpsed^  md  the  oanae  !!•• 
mimdi&d.  to  be  dismissed. 

/.  W.  Burionf  for  the  appellant 

7iW  4«ffrn^  (?«nei<  t>r  t)ii^  State. 
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Tka  fbUowing  words  spoken  of  a  woman  are  actionable  pw  $e,  vis : 
"Badeti  saw  or  told  me  that  on  Sunday,  at  the  Camp  Meeting,  lie 
either  scared  or  drove  Jane  (hocM  and  a  man  supposed  to  be  Jo. 
Dearmond^  up  from  bebind  a  log;  be  and  otbers  supposed  it  to  be 
Jo,  Dearmond;  tbey  broke  and  run;  I  (BaAen)  got  ber  parasol 
and  bandVerobief)  and  if  any  one  don't  beliere  me,  they  cab  come 
Mid  see  tbem.*' 

In  all  aetion  fot  slander^  the  Cburt  mk%  lifler  the  trial  has  been  en^ 
teted  upon,  permit  t&e  plaintiff  to  aihieikd  his  complaint,  by  insert^ 
uig  oth«r  words,  M  oen^oting  those  already  in  Ai^  complaint;  b«c% 
not  by  insertiBg  an  entire  new  eet  of  words,  essentially  different 
from  those  previously  alleged,  and  of  thMiseWes  constituting  a  new 
•ause  of  aetion. 

APPEAL  fi-om  the  Decatur  CSrctilt  Court. 

WoRDEN,  J. — This  was  au  actidh  for  slander  by  the  appel- 
lee against  the  appellant.  Trial,  verdict,  and  Judgment  foi* 
the  plaintiffl 

there  was  a  demurrer  sustained  to  the  third  paragraph  of 
the  defendant's  answer.  This  id  assigned  for  error,  but  th^ 
point  is  not  noticed  in  the  brief  of  counsel  for  the  appellant, 
hence  it  will  not  be  noticed  by  us.  It  is  claimed,  however, 
that  the  complaint  is  bad.  The  complaint  is  clearly  good,  as 
it  charges  that  the  defendant  said  of  the  plaintiff,  inter  aiia, 
that  she  was  caught  in  the  very  act  of  adultery. 

Oyi  the  trial,  the  plaintiff  proved  that  the  defendant  said 
of  the  plaintiff,  that  ^^ Baden  saw  or  told  him  that  on  Sunday 
at  the  Camp  Meeting,  he  either  scared  or  drove  Jane  Owens 
and  a  man  supposed  to  be  Jo.  Deamwnd  up  from  behind  a 
log;  he  and  others  supposed  it  to  be  Jo.  Dearmond;  that  they 
broke  and  run,  and  that  he  {Baden)  got  her  parasol  and  hand- 
kerchief, and  if  any  body  did  not  believe  him  he  could  come 
and  s^e  them/*  The  plaintiff  then  afiked  the  witness,  by 
whom  the  speaking  of  the  words  was  proven,  what  he  under- 
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8tood  the  defendant  to  mean  by  what  he  said  about  the  par- 
ties being  seared  up.  This  question  was  objected  to,  but  the 
objection  was  overruled,  and  the  witness  answered,  that  he 
understood  the  defendant  to  mean,  that  the  parties  were 
caught  in  the  act  of  sexual  intercourse.  The  admission  of 
the  testimony  as  to  the  understanding  of  the  witness  is  relied 
upon  for  a  reversal.  In  what  cases  the  jury  are  to  judge  of 
the  meaning  of  the  words;  and  when  and  for  what  purposes 
the  understanding  of  those  to  whom  they  are  addressed  may 
be  proven,  arie  points  which  we  deem  it  unnecessary  here  to 
decide.  The  following  authorities,  however,  may  be  cited  as 
having  more  or  less  bearing  upon  these  questions  Prichard  v. 
Lloyd^  2  Ind.  154;  TTiompson  v.  GhimeSy  6  Ind.  885 ;  Smawley  v. 
Starkj  9  Ind.  886;  Susman  et  ux  v.  Ceaij  10  Ind.  855  and  note 
2;  Snell  v.  SnoWy  18  Met.  278;  Miller  v.  BuUerjQ  Gush.  (Mass.) 
71 ;  2  Oreenl.  Ev.,  8  ed.,  sec.  417  and  note ;  2  Starkie  on  Slan- 
der, p.  51;  Justice  v.  Kerlin^  in  this  Court  at  the  last  term; 
1  Starkie  on  Slander,  p.  60  and  notes. 

The  words  thus  proven  are,  in  our  opinion,  slanderous  and 
actionable  per  se.  To  be  sure  adultery  is  not  directly  and  in 
terms  charged,  neither  is  it  necessary  that  it  should  be.  Thus 
in  Drummond  v.  Leslie^  5  Blackf.  458,  it  was  held  that  if  the 
words  were  calculated  to  induce  the  hearers  to  suspect  that 
the  plaintiff  was  guilty  of  the  crime,  they  were  actionable. 
See  also  1  Starkie  on  Slander,  59 ;  so  also  in  Shields  v.  Oun- 
ninghaftij  I  Blackf.  86,  it  was  held  that  a  charge  that  Dr.  Bddy 
made  an  appointment  with  the  plaintiff,  scaled  the  walls  and 
went  to  bed  to  her,  were  actionable.  In  Guard  v.  JRisk^  11 
Ind.  156,  it  was  held  actionable  to  charge  the  plaintiff  with 
having  slept  with  George  Vestill  two  nights.  In  neither  of 
these  cases  was  adultery  charged,  but  was  left  to  be  inferred 
from  facts  that  were  charged.  The  inference  that  adultery 
was  committed  was  no  doubt  naturally  and  correctly  drawn 
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from  the  &ct8  charged.  So  here,  if  Baden  scared  or  drove 
the  parties  up  from  behind  a  log  at  a  camp-meeting;  if  thej 
broke  and  ran;  and  if  in  the  plaintiff 's  flight  and  perturbation 
she  left  behind  her  parasol  and  handkerchief,  which  fell 
into  the  hands  of  Baden  as  trophies,  the  conviction  natu- 
rally and  almost  irresistibly  forces  itself  upon  the  mind,  that 
adultery  was  either  committed  or  about  to  be  committed.  At 
all  events,  it  would  cause  persons  to  very  strongly  suspect  that 
such  was  the  case. 

The  words  proven  being  actionable  in  themselves,  the  de- 
fendant was  not  injured  by  proof  that  the  witness  understood 
them  in  an  actionable  sense.  Hence  we  need  not  decide 
whether  the  testimony  was  admissible,  the  error,  if  error  was 
committed,  being  harmless. 

But  it  is  objected  that  the  words  proven  vary  from  those 
charged  in  the  complaint..  There  are  several  sets  of  words 
charged  in  the  coi^plaint,  some  of  which  are  substantially 
the  same  as  those  proven,  varying  in  some  slight  particulars. 
The  variance  might  have  been  cured  by  an  amendment  be- 
low, within  the  ruling  in  Lister  v.  IfcNeai  and  wife,  12  Ind. 
802 ;  and  the  amendment  will  be  deemed  to  be  made  here.  2 
it.  S.  1862,  p.  162,  sec.  580. 

An  instruction  of  the  Court  is  complained  of.  The  one 
alluded  to  is  somewhat  lengthy,  and  need  not  here  be  set  out. 
It  asserts  no  proposition  of  law,  nor  does  it  take  from  the 
jury  the  consideration  of  the  facts.  It  might  be  regarded  as 
a  short  disquisition  on  mental  philosophy,  stating  the  influ- 
ence which  <<  extreme  piety,  bigotry,"  or  self-righteousness, 
may  have  upon  the  minds  of  some  persons  in  drawing  con- 
clusions as  to  character,  from  given  premises. 

But  as  no  legal  proposition  is  asserted,  and  the  case  was 
left  ftiUy  to  the  consideration  of  the  jury  on  the  facts,  we  can 
not  say  that  any  error  was  committed. 
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JPer  C^rtom.— ^The  jadgment  is  affirmed  with  coifa  aad  ono 
per  eent.  damAgeB. 

OumlMek  and  Bonrier,  tor  the  appellant. 

0.  B.  Hord  and  J.  8.  Beobey^  for  the  i^ppellee. 


Tabltov  v.  Psoas. 


WhdB  the  IjegUletare,  on  the  daj  of  iia  Snal  a^i^^^^^^u^^^i^^f  '^^  the  d«a 
ooime  of  legislation,  sends  a  bill  to  the  Governor  for  his  official 
action,  and  he,  on  the  same  day,  and  after  the  final  adjonmment  of 
the  Legislature,  files  it  in  the  office  of  the  Secretary  of  State,  with- 
out approval  or  objections  thereto,  it  becomes  a  law,  and  he  can  not 
thereafter  file  objections,  and,  if  it  contain  an  emergency  clause  re- 
quiring it  to  take  effect  from  and  after  its  .passage,  it  shall  be  in 
force  from  and  after  such  filing. 

APPEAL  from  the  John8<m  Circuit  Court. 

HANNAy  J. — Peggs  sued  appellant  for  the  seduction  of  his 
daughter.  The  case  was  tried  on  the  16th  of  March,  1861. 
TarUon  offered  himself  as  a  witness  to  testify  generally  in  the 
case,  and  as  to  certain  matters  material  to  the  issue  being 
tried.  He  was  not  permitted  to  testify.  This  ruling  presents 
the  point  in  the  case.  Was  the  statute,  of  March,  1861,  ad- 
mitting parties  as  witness,  in  force  at  the  time  of  the  offer. 
Acts  1861,  p.  52.  The  certificate  of  the  Secretary  of  State 
shows  that  it  was  filed  in  his  ojSBlce  on  the  11th  of  March, 
1861,  at  5  o'clock  in  the  afternoon,  without  the  approval  of 
the  Governor,  and  without  objections  thereto  being  filed. 
The  general  adjournment  of  the  Legislature  was  on  that  day 
at  an  earlier  hour. 

It  is  provided  in  the  14th  sec,  art  5,  of  the  constitution  of 
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ladiaim,  that  *'if  any  bill  shall  not  be  retarned  bj  liie  Gov- 
ernor within  three  days,  Sandays  excepted,  after  it  shall  have 
been  presented  to  him,  it  shall  be  a  law,  without  his  signature, 
unless  the  gei^ral  adjoamment  shall  present  its  return;  in 
which  case  it  shall  be  a  law,  unless  the  Governor,  within  five 
days  next  after  such  adjournment,  shall  file  such  bill,  with 
his  objections  thereto,  in  the  ofiice  of  the  Secretary  of 
State,"  &c. 

This  provision  was  intended  to  prevent  the  possibility  of 
the  Governor  withholding  a  bill  and  thus  preventing  its  be- 
coming a  law.  Under  it,  we  think  it  clear  that  we  should 
presume  a  bill,  filed  by  him  aft;er  the  adjournment,  had  come 
into  his  hands  so  recently  before  the  adjournment,  as  to  pre* 
vent  his  acting  upon  it,  rather  than  to  presume  he  had  it  in 
possession  and  held  it  more  than  the  three  days  named  before 
such  adjournment.  That  would  be  the  presumption  here  in 
the  absence  of  any  thing  in  the  records  of  the  case,  or  of  the 
co-ordinate  departments  of  the  government,  falling  within 
our  notice,  showing  when  it  was  presented  to  him.  It  is  clear 
also  that  the  Governor  could,  if  he  saw  proper,  hold  the  bill 
for  the  five  days  named,  before  either  it,  or  the  reasons  for 
not  signing  it,  if  any  should  be  given,  should  be  filed.  If  this 
bill  had  been  thus  held  up,  for  that  length  of  time,  the  period 
would  have  extended  beyond  the  day  when  this  trial  was  had. 
Could  the  Governor  have  rightfully  filed  objections  to  the  bill 
within  that  time,  notwithstanding  he  had  filed  the  bill  itself 
at  the  time  he  did.  If  he  had  that  right,  then  the  question 
would  arise  whether  the  law  can  be  said  to  have  any  force  or 
effect  until  that  period  of  time  bad  elapsed.  The  act  contains 
a  clause  declaring  an  emergency  exists  and  that  it  shall  be  in 
force  from  and  aft;er  its  passage.  What  is  the  passage  of  an 
act,  so  that  it  shall  be  considered  a  la^,  under  our  constitu* 
tionT  Clearly  it  requires  the  concurring  acts  of  the  two 
houses  of  the  legislative  department,  and  of  the  Governor  in 
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approying,  or  in  determining  to  withhold  his  approvaly  in  the 
manner  pointed  out.  A  proposed  statute  can  not  be  treated 
as  passed  and  in  force  within  the  three  days  the  Governor  has 
it  under  consideration  during  the  sittings  of  the  Legislature ; 
otherwise  it  might  be  acted  upon  in  important  particulars 
during  this  intervening  time;  and  then  be  defeated  by  the 
veto  of  that  officer.  So  if  any  act  goes  through  all  the  requi- 
site forms  in  the  two  houses,  but  does  not  pass  into  the  hands' 
of  the  Governor  until  so  late  a  period  of  the  session  as  to  give 
him  five  days  after  the  adjournment  to  consider  it;  we  can 
not  see  that  it  should  in  that  time,  if  it  remains  in  the  hands 
of  the  Governor,  be  treated  as  having  passed;  for  in  reality  it 
will  not  have  passed  through  both  departments  of  the  Gov- 
ernment. This  brings  us  back  to  the  question,  whether  an 
act  can  be  considered  and  treated  as  being  passed  when  thus 
filed  by  the  Governor,  on  the  first  of  the  five  days  to  which  he 
is  entitled  for  consideration,  without  his  signature  and  with- 
out anything  accompanying  it  to  show  whether,  within  the 
five  days,  he  intends  to  file  objections,  or  further  consider  as 
to  that  question.  He  might  not  file  it  until  the  last  hour, 
for  he  might  not  until  that  time  conclude  as  to  his  course  up- 
on it.  Until  then,  under  such  circumstances,  it  would  not 
have  passed.  He  might  file  it  on  the  first  of  the  five  days, 
under  the  conclusion  in  his  own  mind  that  he  would  not  ob- 
ject, but  before  the  expiration  of  that  time  he  might  see  good 
reasons  to  change  that  determination.  If  so,  could  he  right- 
fully act  upon  such  changed  determination,  and  file  objec- 
tions? 

'  Among  other  duties  devolved  upon  the  Secretary  of  State, 
is  that  of  keeping  and  preserving  the  manuscripts  containing 
the  enrolled  acts,  &c.,  of  the  General  Assembly,  &c.  1  R.  S. 
435.  As  this  officer  is  thus,  by  the  fundamental  and  statute 
law,  made  the  custodian  of  recently  passed  acts  of  the  Legis- 
lature—his office  IS  the  place  where  the  citizen  should  apply 
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for  official  information  in  reference  to  snch  laws ;  both  aa  to 
the  time  at  which  they  shall  take  effect,  and  the  contents 
thereof;  it  wonld  seem  that  when  acts  of  the  Le^slative  de- 
partment have,  as  in  this  instance,  passed  into  the  hands  of 
this  cnstodian,  that  they  should  be  regarded  as  having  thus 
far  passed  through  the  ordeal  provided  by  the  constitution. 
In  other  words,  it  should  be  presumed  that  the  Governor  has 
discharged  his  official  duty,  and,  after  due  consideration,  had 
concluded  to  file  no  objections  to  the  proposed  law,  and  that 
from  thence  forward  his  constitutional  right  to  object  no  longer 
exists,  and,  if  no  other  objection  intervened,  they  should  be 
regarded  as  operative. 

It  follows  that  the  ruling  of  the  Court  was  erroneous. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded. 

B.  L.  ^  r.  D.  Walpole  and  5.  P.  Oylerj  for  the  appellant. 

Thas.  W.  Woolen^  G.  M.  Overstreet  and  M.  0.  Hunter,  for 
the  appellee. 


«Ban8bmeb  and  Others  v.  Macb  and  Others. 

In  an  advertisement  of  the  sale  of  lands  mortgaged  to  the  trust  funds, 
it  will  be  soffioient  if  it  was  in  fact  published  sixty  days  prior  to 
the  day  of  sale,  as  required  by  law;  and  such  abbreviations  as  '^w. 
hf  of  the  n.  w.  qr.  of  sec.  35,  in  t.  23,  n.  of  r.  4,  w.,"  &o.,  will  not 
fitiate  it,  but  are  sufficient  description,  and  the  particular  fiind  need 
not  be  named  in  it,  nor  the  exact  amount  due  on  the  mortgage. 

In  the  performance  of  his  duties  in  reference  to  such  sales,  the  Audi- 
tor of  State  may  act  by  deputy;  and  if  his  deputy  was  regularly 
appointed,  and  acted  in  that  capacity,  but  had  taken  his  oath  of 
office  before  a  person  not  authorised  to  administer  oaths,  he  will  be 
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deemed  an  officer  defac^y  and  htaaotB  aa  sanli  dep«t;f  held  aofteieal 
in  any  controYeraj  eoneerning  them  where  he  is  not  a  party,  and  k 
therefore  not  personallj  oalled  upon  to  juatiQr  the  aets  done  in  hi* 
official  capacity* 

In  such  sales,  the  auditor  is  not  required  to  offer  the  mortgaged  prop^ 
erty  for  sale  in  parcels,  but  may  do  so  if  necessary,  to  enable  him 
to  realize  the  amount  of  the  debt  and  costs. 

In  the  construction  of  statutes,  the  word  may  will  be  construed  to  be 
synonymous  with  the  word  shall,  where  public  interests  and  rights 
are  concerned,  and  where  the  public  or  third  persons  haye  a  claim 
de  jure^  that  the  power  should  be  exercised. 

APPEAL  from  the  Tippecanoe  Circuit  Oonit. 

DavisoN)  J. — ^Thifl  was  a  suit  by  John  C.  Sa/nsenur  and 
others,  the  heirs-at-law  of  Loyal  Fairmany  deceaaed,  against 
Daniel  Mace  and  others,  to  set  aside  a  sale,  made  under  a 
mortgage^  on  the  west  half  of  northwest  quarter  of  sec»  85, 
in  township  28,  north  of  range  4  west,  in  Tippecanoe  county. 
The  mortgage  bears  date  of  May  the  8, 1889,  and  was  execu- 
ted by  Fairman^  while  in  life,  to  Nathan  B.  Palmer^  superin- 
tendent of  the  loan  office,  to  secure  the  payment  of  400  dol- 
lars to  the  college  fund,  at  five  years,  with  nine  per  cent,  in- 
terest, payable  yearly  in  advance.  It  is  averred  in  the  com- 
plaint, that,  on  the  28d  of  January^  1868,  the  principal  and 
interest  due  on  the  mortgage  amounted  to  SSOjVir  "dollars, 
and  that  on  said  day  the  real  estate  so  mortgaged,  was  offered 
for  sale,  ostensibly  by  John  W.  Dodd  as  Auditor,  and  AquiUa 
Jones  as  Treasurer,  of  State,  and  sold  to  Daniel  Mace  and 
Godlove  0.  Behniy  for  410  dollars.  This  sale  is  alleged  to  be 
irregular  and  void.  1.  Because  the  advertisement  under 
which  it  was  made  was  insufficient.  2.  The  Auditor  and 
Treasurer  did  not  attend  the  sale,  either  in  person  or  by  dep- 
uty. 8.  The  mortgaged  premises  were  not  offered  for  sale  in 
parcels,  though  they  were  of  the  value  of  8,000  dollars,  and 
capable  of  being  divided.    The  issues  were  submitted  to  the 
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asd  Others  v.  Maoe  and  Others. 


Ocmrt  for  triaL  Finding  for  the  defendants^  motion  for  a 
new  trial  denied,  and  judgment,  &c.  The  only  question 
raised  in  argument  i%  Wb»  the  evidence  sufficient  to  sustain 
the  finding?  0 

A  transcript  of  the  record  of  the  sale,  from  the  Auditor^s 
office,  authenticated  hy  the  Auditor  of  State,  was  giyen  in 
evidence.  By  that  transcript  it  appeared  that  tiie  sale  of  the 
land  was  duly  advertised  in  the  Indiana  Stat^  Sentinel,  a 
newspaper  of  general  circulation  published  at  Indicmapcli»^ 
lor  sixty  days  prior  to  the  28d  of  January^  1858,  tiie  day  <xS 
sale.  But  the  cMlvertisement  itself,  as.  printed  in  said  newa- 
paper,  was  also  given  in  evidence,  which,  so  &r  aa  it  relates 
to  the  sale  in  question,  reads  thus : 

'^  Sale  of  Lands  Mortgaged  to  Trust  Funds. 

**The  following  described  lands  will,  on  Saturdayy  the  28d 
day  of  January  next,  between  the  hours  of  9  o'clock  A.  M., 
and  4  o'clock  P.  M.,  at  the  Court  House  door,  in  the  city  of 
IndianapoUSj  be  offered  fbr  sale  to  the  highest  bidder,  the 
same  having  been  mortgaged  to  the  State  of  Indianay  to  se* 
cure  the  payment  of  loans  made  on  account  of  several  funds 
therein  named.  No  bid  will  be  taken  for  a  less  sum  than  the 
amount  chargable/'  The  advertisement  then  proceeds  to  de- 
scribe various  tracts  of  land,  and  among  tliem,  the  land  in 
controversy  is  described  as  follows:  "No.  806. — ^The  w  hf  of 
the  n  w  qr  of  sec  35,  in  t  28,  n  of  r  4,  w,  containing  eighty 
acres  in  THppecanoe  county;  mortgaged  by  Loyal  Fairmim. 
Principal,  interest,  damages  and  costs,  554tV\;  dollars/'  This 
advertisement  is  said  to  be  objectionable  because  it  has  no 
date;  because  it  does  not  sufficiently  describe  the  property  to 
be  sold;  because  it  states  the  sum  due  to  be  554  dollars  and 
80  cents,  when  the  amount  actually  due  was  589^^;  and  be* 
cause  the  fund,  on  account  of  which  the  land  was  to  be  sold, 
is  not  named.    Ifone  of  these  objections  M*e  arailable^    The 
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proof  is,  that  the  advertisement  was  published  sixtjr  days 
prior  to  the  28d  of  January ,  1858,  and  it  sufficiently  shows 
that  these  sixty  days  were  next  before  the  day  of  sale.  The 
abbreviations  in^e  description  of  the  land  are  easily  under- 
stood, and,  moreover,  the  statement  in  effect,  that  tlie  tract 
of  land  contained  eighty  acres,  was  situated  in  Tippecanoe 
county,  and  was  mortgaged  by  Loyal  Fairman^  was  of  itself 
a  descripticfb  sufficient  in  an  advertisement  of  sale.  Kor  was 
it  at  all  important  that  the  particular  fund,  out  of  which  the 
loan  was  made,  should  be  named  in  the  advertisement,  or  that 
the  amount  due  should  be  therein  accurately  stated,  because 
the  omission  to  state  in  the  advertisement  the  name  of  the 
fund,  or  the  exact  sum  to  be  collected,  could'  not,  to  any  ex- 
tent, vary  the  result  of  the  sale,  or  aftect  the  rights  of  the 
parties.  In  reference  to  the  second  alleged  irregularity, 
namely,  that  the  Auditor  and  Treasurer  did  not  attend  the 
sale,  the  proof  is,  that  the  Treasurer  did  attend;  that  Doddy 
the  Auditor,  was  not  personally  present,  but  that  one  TrwmbU 
G.  Palmer  attended,  and  acted  as  deputy  Auditor.  The  stat- 
ute says:  ^^  At  the  time  appointed  for  such  sale,  the  Auditor 
and  Treasurer  of  State  shall  attend."  1  R.  S.  p.  510.  There 
is,  however,  another  statute  which  authorizes  the  Auditor  to 
appoint  a  deputy,  and  provides  that  he  ^'  shall  take  the  oath 
required  of  his  principal,  and  may  perform  all  the  official  du- 
ties of  his  principal,  being  subject  to  the  same  regulations 
and  penalties.''  Id.  p.  256,  sees.  1,  2.  No  doubt  the  sale  of 
the  land,  in  this  instance,  was  an  official  duty,  which  the 
Auditor  could  perform  by  deputy.  But  it  appeared  in  evi- 
dence that  Palmer^  though  he  was  regularly  appointed  as 
deputy,  had  the  oath  which  he  took,  as  such,  administered  by 
the  Auditor  himself.  Hence,  it  is  insisted  that  he  could  not 
legally  act  under  his  appointment.  This  position,  when  ap- 
plied to  the  case  at  bar,  is  not  strictly  correct.  Our  statute, 
it  is  true,  confers  no  authority  upon  the  Auditor  of  State  to 
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adminiBter  snch  oath ;  and  Palmer  was  not,  therefore,  properly 
indacted  into  office.  He  waa,  however,  regularly  appointed, 
and  the  evideifce  proves  that,  as  deputy,  he  had  discharged 
the  duties  of  Auditor  continually  since  the  14th  of  Marchy 
1857;  and  the  result  is,  he  must,  in  the  performance  of  the 
duties  of  Auditor  at  the  sale  in  question,  be  regarded  a  deputy 
— ^not  de  jurty  but  de  fcLcto.  This,  then,  being  the  case,  the 
sale,  BO  far  as  it  was  conducted  by  Palmer^  is  legal  and  opera- 
tive, because  the  rule  is  well  established,  that  the  act  of  an 
officer  de  facto^  in  the  ordinary  exercise  of  the  functions  of  his 
office,  are  valid  in  respect  to  third  persons,  who  may  be  inter- 
ested. This  rule  is  deemed  necessary  to  prevent  a  failure  of 
justice.  Thus  it  has  been  decided  that  ^Hhe  acts  of  a  deputy 
sherifi*  duly  appointed,  but  not  having  taken  the  required 
oath,  in  levying  an  execution  on  real  estate,  were  valid,  as 
they  respected  third  persons."  Buckman  v.  Buggies ^  15  Mass. 
189;  ERghby  v.  CoUinSy^  Johns.  549;  McGregor  v.  Balchy  14 
Vt  428 ;  Wheeler's  Am.  Com.  Law,  p.  142.  Where,  however, 
an  officer  is  himself  called  upon  to  justify  an  act  done  in  the 
discharge  of  his  official  duties,  his  defence  will  not  be  held 
effective,  unless  it  shows  not  only  a  valid  election  or  appoint- 
ment, but  also  his  legal  induction  into  office.  Courser  v. 
PowerSy  Am.  Law  Register,  New  Series,  No.  6,  p.  268,  and 
cases  there  cited.  But,  in  the  case  before  us,  the  deputy  Au- 
ditor is  no  party,  and  is,  of  course,  not  called  upon  to  justify 
his  official  conduct  at  the  sale.  He  has  no  interest  in  the 
suit,  and  his  acts  are  considered,  only  so  far  as  they  relate  to 
the  interest  of  third  persons,  and  must,  in  that  respect,  be 
held  valid. 

The  third  alleged  irregularity  in  the  sale  remains  to  be 
considered.  Were  the  State  officers,  who  conducted  the  sale, 
bound  to  offer  the  mortgaged  lands  in  parcels?  The  statute 
provides  that  "the  Auditor  shall  make  sale  of  so  much  of  the 
mortgaged  premises,  to  the  highest  bidder,  for  cash,  as  will 
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pay  the  amouQt  due  ftur  principal,  iatepeetv  damages  and  eosts^ 
and  Buch  sales  may  be  in  parcek,  so  tliat  the  whole  amount 
may  be  realized."  1  R.  S«&10»  see«  44^  Th^re  was  evidence 
tending  to  prove  that  the  deputy  Auditor,  when  he  c(»n- 
menced  the  sale,  stated  the  amount  of  the  debt,  kc.;  to  be 
&80i^}Ai  dollars,  and  then  asked  if  any  one  present  would  ^^ive 
that  sum  for  any  less  number  of*  acres  than  was  contained  in 
the  entire  tract;  and  no  one  biddin^^he  offered  the  whole 
tract,  &c.  This  was  not  an  offer  to  sell  in  parcels;  it  was, 
however,  in  effect,  a  proposal  to  sdl  as  much,  and  no  more, 
of  the  land,  than  would  pay  the  sum  collectable  on  the  mort- 
gage. But,  as  we  have  seen,  tiiie  statute  says,  ^'  such  sales  may 
be  in  parcels,  so  thai  ike  whole  amauni  may  be  realized.  Upon 
this  branch  of  the  staStute,  it  ia  argued  that  the  word  may,  as 
used  in  reference  to  ^^ sales  in  parcels''  imports  ^^ shall/'  and, 
in  sequence,  the  offer  to  sell  the  entire  tracts  without  first 
offering  it  in  ^ijurcels^  was  unauthorized.  ^^In  the  construc- 
tion of  statuies  the  word  ^xnay'  will  be  construed  to  be 
synonymous  with  ^  shall,'  where  public  interests  and  rights 
, are  concerned,  and  where  the  public  or  third  persons  have  a 
claim  aejure^  that  the  power  should  be  exercised."  Newburgk 
Turnpike  v.  MiUery  5  Johns.  Ch«  101 ;  iVIcctw  v.  Nave,  7  Ind, 
122.  Had  this  mortgagor  a  right,  in  this  instance,  to  have 
the  power  to  sell  in  parens  axercised?  As  we  construe  the 
statutory  j^ovision  referred  to,  it  is  only  where  the  sum  dn# 
can  not  be  realized  by  an  offer  to  sell  thft  entire  tract,  that  the 
Auditor  may  sell  in  parcels.  This  eonatractioa  being  correet| 
and  we  think  it  is,  the  provision,  so  far  as  it  relates  ^^to  a  sale 
m  parcels,"  is  for  the  benefit  of  the  fund,  and  not  the  mort^ 
gagor.  It  follows^  he  had  no  right  to^  have  the  power  ^' to 
sell  in  parcels"  ezerciaed;  and,  consequently,  none  to  have 
the  word  <^may "  construed  to  be  symmymoufi  with  ^^sfaalk" 
In  our  opinion,  the  finding  waa  right^  on  the  endenoc^  and 
the  judgment  must  tiiegef ore  he  afttrraed. 
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The  City  of  lUdiatn  tad  O&atn  v.  Fitefa  «id  Otiim. 

Per  CurianL — ^The  judgment  is  affirmed,  with  costs. 

George  Gardner,  for  the  appellants. 

D.  Maee  and  It.  C.  Gregory,  for  the  appellees. 


Thb  Cnr  of  Madison  and  Others  v.  Fitch  and  Others. 

The  proYisioa  in  the  charter  of  the  oity  of  Madison  which  exempts 
from  municipal  taxation  ^Vgoods  and  produce  for  export,  or  in  tran« 
■it,  owned  or  in  possession  of  any  inhabitant  of  the  city,"  is  to  be 
construed  strictly,  and  is  held  to  exempt  only  property  in  the  pos- 
session of  any  consignee  simply  on  storage  or  to  be  forwarded. 

APPEAL  from  the  Jeferson  Circuit  Court. 

Pbkkins,  J. — FUeh  and  son  are  residentt^  of  the  citj  of 
Madison,  Indiana,  and  follow  the  businests  of  buying, 
slanghtering,  and  packing  pork,  which  they  ship  south  and 
selL  They  have  twenty  thousand  dollars  of  capital  invested 
in  the  business;  and  the  only  question  in  this  suit  is,  whether 
that  twenty  thousand  dollars  is  taxable  by  the  city  of  Modi* 
eon.  The  Court  below  held  it  was  not  taxable.  That  city  is 
governed  by  a  special  charter,  as  granted  in  1848,  and  amend- 
ed in  1849.  As  granted,  in  1848,  it  subjected  to  a  tax  all  ^<  real 
estate,  including  improv^nents,  situate  within  the  corporate 
limits  of  said  eity;  and  also  a  like  tax  upon  all  personal 
property  belonging  to  the  residents  of  said  city,  or  that  mag 
be  in  the  foeseaeion  of  said  residents."  As  amended  in  1849, 
the  charter  subjected  to  taxation  all  real  estate,  &c.,  and  all 
personal  property  except  ^  goods  and  produce  for  export  or  in 
transit,  owiied  or  in  poBeesi&o&  of  any  inhabitants  of  thcf 
city,"  &c. 

The  case  turns  upon  the  scope,  the  comprehension,  to  be  given 
Vol.  XVm— 8 
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to  the  term  "for  export/*  What  property  should  it  be  held 
to  include?  For  export;  export  where?  out  of  the  city;  out 
of  the  State;  out  of  the  nation?  Everything  that  is  for  sale ; 
all  surplus  productions  of  the  farmer,  the  mechanic,  the  busi- 
ness community  generally,  are,  in  one  sense,  for  export.  Fur- 
ther, is  the  capital  invested  in  articles  for  export  exempt  from 
taxation  as  well  as  the  articles? 

It  is  a  settled  rule  that  laws  exempting  property  from  tax- 
ation are  to  be  strictly  construed.  In  the  language  of  the 
Court  in  Hanna  v.  The  Boards  ^c,  8  Blackf.  852,  on  p.  355, 
"  the  whole  community  are  interested  in  retaining  the  taxing 
power  undiminished,  and  have  a  right  to  insist  that  its  aban- 
donment shall  not  be  presumed  in  any  case,  unless  the  delib- 
erate purpose  of  the  State  to  abandon  it  expressly  appears." 
See,  also,  the  cases  cited  in  1st  R.  S.  by  G.  &  H.,  p.  69,  note  2. 

Influenced  by  this  principle,  we  must,  in  a  case  of  doubt, 
give  a  limited  meaning  to  the  term  '^  for  export,"  and  we 
think  tiie  Legislature  has  indicated  the  sense  in  which  it  is  to 
be  taken  in  the  proviso  to  sec.  26,  p.  25, 1  R.  S.  supray  of  the 
act  for  the  assessment  of  State  and  county  taxes.  That  pro- 
viso is  that  no  consignee  shall  be  taxed  for  property  in  his 
possession  simply  on  storage  or  to  be  forwarded.  See  Hoyt 
V.  The  Commissioners  of  Taxes,  28  New  York  Court  of  Ap- 
peals, 225.  Madison  is  a  commercial  city.  Shipments  of  goods 
from  the  East  for  the  interior  of  our  State,  and  of  produce 
from  the  interior  for  export  to  the  East,  pass  into  her  ware- 
houses, and  through  the  hands  of  her  merchants.  This  prop- 
erty is  not  taxable  by  the  city. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Jer.  SuUivaTij  for  the  appellants. 

C.  JE.  Walker  and  G.  W.  Bichardson^  for  the  appellees. 
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Wetikr  V.  The  State. 


Thb  Citt  of  Madison  and  Another  v.  Martin  and  Another. 
The  C%  of  Maduon  v.  i^A  followed. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Perkins,  J. — This  case  was  similar  in  all  material  respects 
to  that  of  the  The  City  of  Madison  v.  Fitchy  decided  at  this 
term. 

It  differs  in  two  particulars :  1.  The  tax  w^s  levied  on 
6,000  harrels  of  flour  which  the  appellees  had  manufactured 
in  the  city  in  the  usual  course  of  business,  on  a  capital  had 
and  held  in  the  citj,  and  employed  by  them  from  year  to  year 
in  the  manufacture  of  flour.  The  tax  was  on  the  specific  ar- 
ticle, and  not  on  the  capital.  2.  The  property  was  assessed 
by  the  assessor  in  the  usual  way,  and  not  by  the  collector. 

We  think  this  case  falls  within  the  principle  of  the  case  of 
the  same  appellant  against  IHtchy  and  that  the  property  was 
taxable. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Jer.  SuUivan,  for  the  appellants. 

C.  E.  Walker  and  Q.  TT.  Eiehardsony  for  the  appellees^ 


Wetzlbr  17.  Thb  State. 


To  sustain  an  infonnation  for  engaging  in  common  labor  on  Sunday, 
by  selling  anlawfHilIy  two  gills  of  spiritous  liqaor,  which  were  sold 
by  the  defendant's  agent  in  his  bar-room,  it  should  appear  thai  the 
defendant  was  present,  or  had  some  knowledge  of  the  selling  when 
it  was  being  done. 
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Titadwity  v;  Cobk 


APPEAL  from  the  Ripley  Common  Pleas. 

Per  Curiam, — ^The  information  charges  that  WetzleVj  "on 
the  first  day  of  the  week,  commoaly  called  Sunday^  being  Ike 
20th  of  January^  1861,  Ac,  Ac,  was  found  at  common  labor, 
unlawfully,  to- wit :  selling  three  gills  of  spirituous  liquor  to 
one  Green  Durbin/^  Ac.  The  evidence  shows  that  the  liquor 
was  sold  in  the  defendant's  bar-room,  by  his  bar-keeper;  hvtt 
there  was  no  evidence  tending  to  show  that  the  defendant 
was  present  when  the  sale  was  made,  or  had  any  knowledge 
whatever  of  the  selling  when  it  was  done.  The  evidence  is 
plainly  insufficient  to  sustain  the  conviction.  Hipp  v.  Tfte 
State,  6  Blackf.  144. 

The  judgment  is  reversed  with  costs. 

if.  W.  Harrington^  for  the  appellant. 


TrBADWAT  9.  OOBB. 


Qmnard  v.   ChruHe,  16  Ind.  427,  and  Jones  v.  Bronberger,  15  Ind. 

443,  overruled. 
In  an  action  on  a  note  by  the  assignee  against  the  maker,  it  is  not 

necessary  to  make  the  assignttent  of  the  note  a  part  of  the  com- 

plaint,  because  the  assignment  constitutes  no  part  of  the  cause  of 

action. 
The  manner  of  transfer  does  not  go  to  the  cause  of  action,  but  merely 

to  determine  whether  the  assignor  is  a  necessary  party  defendant, 

and  should  therefore  be  averred. 
Where  the  endorseraent  ooBstiiutes  the  contraot  sued  upon,  it  must  be 

set'^uA  by  origtnid  or  c<^y,  as  in  an  action  by  an  endorsee  against 

'an  endorser. 

APPEAL  from  the  Bartholomcxo  Common  Pleas. 
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Pkbkuvs,  J. — QM  sued  Treadway  upon  a  proxnisBory  note 
executed  hj  Treadway^  as  maker,  to  Joseph  L  Irwiriy  as  payee* 
The  compliant  avers  that  the  note  was  assigned  by  Irwin  to 
CM  by  indorsement  on  the  back  thereof.  It  also  states  that 
a  copy  of  the  note  is  filed  with  the  complaint  It  does  not 
state  that  a  copy  of  the  assignment  was  filed.  A  copy  of  the 
note  appears  appended  to  the  complaint.  Ko  copy  of  the 
assignment  appears.    The  assignor  is  not  made  a  party. 

A  demurrer  was  filed  to  the  complaint,  assigning  two  causes^ 
viz :  that  the  complaint  did  not  state  sufficient  fSetcts ;  and  that 
it  was  defective  as  to  parties  defendant  in  the  omission  of  the 
assignor.  The  demurrer  was  overruled.  If  the  manner  of 
alle^ng  the  assignment  of  the  note  was  correct,  that  is,  if  it 
was  sufiicient  without  averring  that  a  copy  of  the  assignment 
was  filed,  and  without  filing  a  copy,  the  complaint  was  not 
subject  to  either  ground  of  demurrer,  and  the  ruling  of  thi^ 
court  was  correct. 

The  78th  section  of  the  code  of  practice  enacts  that,  ^'when 
any  pleading  is  founded  on  a  written  instrument,  or  on  an 
account,  the  original,  or  a  copy  thei^of^  must  be  filed  with 
the  pleading." 

The  object  of  the  pleading  in  a  suit  is  to  set  forth  th^caude 
or  causes  of  action,  and  the  ground  or  grounds  of  defence. 
The  pleadings  may  be  said  to  be  founded  on  the  causes  of 
action  and  grounds  of  defence;  so  that  it  may  be  safely  as- 
serted that  when  a  pleading  is  legitimately  founded  on  a  writ* 
ten  instrument,  it  is  founded  on  a  cause  of  action  or  grounds 
of  defence ;  and  it  is  in  such  cases  only  that  copies  are  re- 
quired. To  determine,  then,  whether,  in  the  case  at  bar,  a 
copy  of  the  assignment  was  necessarily  to  be  given,  we  must 
ascertain  whether  that  assignment  was  a  part  of  the  cause  of 
action  on  which  the  eomplaint  was  founded*  It  is  clear  that 
it  was  not,  because  the  plaintiff  could  have  maintained  a  suit 
Qp<m  the  note  in  his  own  name  just  as  well  without  the  writ* 
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ten  assignment  as  with  it.  An  equitable  assignment  was  all 
that  was  necessary  for  that.  The  manner  of  assignment  did 
not  go  to  the  cause  of  action,  but  to  the  simple  question  of 
making  the  assignor  a  nominal  defendant.  And  in  order  to 
enable  the  court  to  determine  this  question,  it  was  necessary 
in  this,  and  is  necessary  in  all  like  cases,  to  aver  the  manner 
of  assignment.  Barcus  v.  EvanSj  14  Ind.  881 ;  Stowe  v.  Weir^ 
13  Id.  341.  To  the  assignment,  the  maker  of  the  note  is 
no  party,  and  the  mere  manner  of  making  it,  neither  increases 
nor  diminishes  his  liability  to  pay  the  note.  We  are  con- 
firmed in  the  view  we  have  taken  by  the  statutory  form  pre- 
scribed for  a  complaint  in  such  cases.  It  is  this ;  (2  R.  S.  p. 
842);  and  is  declared  by  the  Legislature  to  be  sufficient:  "-4 
B  complains  of  C  2),  and  says  that  the  defendant  on  the 
day  of ,  by  his  note,  a  copy  of  which  is  filed  here- 
with, promised  to  pay  E  F  dollars,  who  indorsed 

the  note  to  the  plaintiff,  which  remains  unpaid,  and  the  plain- 
tiff demands  judgment  for dollars.*'  The  averment  that 

the  payee  indorsed  the  note  is  equivalent  to  the  averment  that 
he  assigned  by  indorsement  on  the  back,'  &c. 

Where  the  indorsement  constitutes  the  contract  sued  upon, 
it  must  be  set  out  by  original  or  copy.  For  example,  where 
the  suit  is  by  an  indorsee  against  an  indorser  of  any  paper, 
or  is  by  the  holder  against  an  indorser,  or  indorser  and  maker 
of  commmercial  paper,  a  copy  of  the  indorsement  must  be 
given.  See  form,  2  R.  S.  p.  343.  The  case  of  Connard  v. 
Christie^  16th  Ind.  427,  was  wrongly  decided,  as  was  also  the 
case  of  Jones  v.  Bronberger^  15  Ind.  448,  .  The  demurrer  was 
rightly  overruled. 

The  defendant  answered  in  two  paragraphs,  in  each  of 
which  he  denied  that  the  plaintiff  had  any  beneficial  interest 
in  the  note,  but  answered  that  that  interest  was  all  in  Jrtrm, 
the  assignor.  He  set  the  fiiu^ts  out  specially;  showing  that 
the  assignment  was  without  consideration,  and  made  simply 
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for  the  purpose  of  enabling  Jrwin  to  be  a  witness  to  support 
the  note,  and  upon  the  arrangement  that  the  money,  when 
coflected,  was  to  be  Irwin's^  Ac.  See  Elder  v.  Smith,  16  Ind. 
466.  The  allegation  that  the  assignment  was  without  consid- 
eration, was  not,  of  itself,  sufficient  to  show  that  the  plaintiff 
was  not  the  beneficial  owner,  because  a  man  may  transfer  the 
legal  and  beneficial  ownership  in  property  by  way  of  gift. 
But  the  further  allegations  in  the  several  paragraphs  show 
that  the  assignment  was  not  intended  to  convey  a  gift.  The 
transfer  was  upon  a  parol  promise  to  pay  the  money  all  over 
to  the  assignor,  and  was  made  for  a  special  purpose,  other  than 
that  of  defrauding  creditors,  it  is  true,  but  not  for  transfer- 
ring the  beneficial  interest  in  the  note.  '  The  answers,  if  true 
in  point  of  fact,  were  a  bar  to  the  suit,  and  the  demurrer  to 
them  should  have  been  overruled.  It  should  be  further  re- 
marked in  explanation  that  we  do  not  mean  to  disregard  the 
general'  rule  of  law  that  parol  evidence  can  not  be  given  to 
vary  the  efifect  of  a  written  contract.  This  case  does  not  con- 
flict with  that  rule,  but  falls  within  established  exceptions, 
namely,  where  fraud,  mistake,  accident,  &c.,  exist.  Here, 
there  was  an  attempted  fraud  upon  the  law.  The  defendant 
in  the  case  was  no  party  to  that  fraud,  and  should  not  be 
made  to  suffer  from  it.  And,  further,  the  rule  excluding  parol 
evidence  in  such  cases  does  not  apply  where  the  question  is 
raised,  as  in  this  case,  by  a  third  party.  Frederick  v.  Devol, 
15  Ind.  357 ;  Durgin  v.  Ireland^  4  Keman,  322. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

F.  T.  Hord  and  N.  T.  Hauser,  for  the  appellants. 

S.  Stansifer,  for  the  appellees. 
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Cloud  and  Others  v.  Mooemait  and  Others. 

Where  personal  property,  situated  in  a  boilding  with  other  property 
of  the  same  kind,  is  sold  to  one  person,  and  the  residue  of  the  same 
kind  is  sold  to  another  person,  and  deliyery  of  it  all  is  made  to  the 
latter  person,  for  himself  and  the  first  purchaser,  but  without  his 
knowledge,  it  would  seem  that  there  was  a  sufficient  parting  with 
the  power  over  the  property,  with  a  view  to  its  surrender  to  another, 
to  constitute  an  effective  delivery  to  the  first  purchaser  of  his  part, 
and  to  pass  the  property  to  him,  so  as  to  prevent  the  lien  of  an 
execution,  thereafter  issued  against  the  seller,  from  attaching  upon 
the  property  so  sold. 

APPEAL  from  th&  Franklin  Circuit  Court 
PbrkikS)  J. — ^In  1860,  one  Lewis  S.  Larkin  was  ranning  a 
flouring  null  in  Metamoraj  Indiana.  On  the  4th  of  December^ 
of  the  year  named,  Clotid  and  DaiVj  of  Hdrrisonj  OhiOy  ver- 
bally contracted  with  Larkin  for  20  tons  of  ship-stuff  at  70 
oMitB  per  hundred  weight  They  were,  at  any  time,  to  send 
up  canal  boats,  to  receive  the  ship-stuff  at  the  mill,  and  Lar- 
kin  was  to  deliver  it  upon  the  boat  The  purchasers  were  to 
j^ay  for  it  on  delivery.  Ice  in  the  canal  prevented  Clotid  and 
Dair  from  sending  up  boats  as  soon  as  was  expected^  and,  on 
the  Ist  of  January,  1861,  Larkin  called  on  them  for  payment, 
and  told  them  to  send  up  their  boats  and  take  the  stuff  away. 
They  paid  him  200  dollars.  Larkin  then  had  over  60  tons  of 
ship-stuff  lying  together,  in  a  body,  in  the  mill,  and  this  was 
all  he  had  there.  On  the  third  of  January,  he  sold  to  Chip- 
many  GiUespie  ^  Co.,  of  Cincinnati,  Ohio,  all  the  stuff  he  had 
in  the  mill,  excepting  15}  tons  which  he  specified  as  having 
been  sold,  and  as  belonging  to,  Cl(md  and  Dair,  and  put 
these  last  purchasers  in  possession  of  the  whole,  and  also  of 
the  mill  itself,  from  which  he  retired  altogether. 

On  the  4th  of  January,  Chipman,  Gillespie  ^  Co.,  put  one 
Malin  Gordon  in  possession  of  the  mill  and  all  its  contents, 
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and  left  him  in  possession  and,  charge  thereof.  They  also,  on 
that  day,  notified  Holland  and  Binkky^  who  had  been  attor- 
neys in  some  cases  for  Cloud  and  Dairy  that  these  latter  gen- 
tlemen had  15^^  tons  of  ship-stuff  in  the  mill,  at  Metamoray 
which  they  had  purchased  of  Larkin.  Holland  and  JBinkley 
immediately  communicated  the  intelligence  to  John  Hoberts^ 
the  general  agent  for  Cloud  and  Dair^  in  that  county,  in  bay- 
ing and  forwarding  produce,  and  he  at  once  employed  Hol- 
land and  JBinkley  to  proceed  to  Metamcra  and  cause  the  stuff 
to  be  weighed  and  shipped.  They  went  up,  as  the  agent  of 
CUmd  and  Dair  thus  appointed,  on  Saturday,  the  5th  of  Jan- 
uary,  employed  hands,  Ac,  who,  on  the  7th  of  the  same 
month,  between  the  hours  of  6  o'clock  and  11  o'clock  A.  M. 
of  said  day,  caused,  in  connection  with  the  agent  of  Ckipman, 
GHUspie  ^  Co.,  the  ship-stuff  belonging  to  Cloud  and  Dair,  to 
be  separated  from  the  general  mass,  and  placed  by  itself. 
About  8  o'clock  the  same  day,  January  7th,  an  execution 
against  Larkin  was  delivered  to  the  sheriff  of  Franklin  county, 
who,  in  the  afternoon  of  the  same 'day,  levied  it  upon  the 
ship-stuff  set  apart  for  Cloud  and  Dair,  as  being  yet  the 
property  of  Lewis  S.  Larkin. 

(Xaud  and  Dair  instituted  this  suit  to  recover  the  property, 
so  levied  on,  from  the  sheriff,  making  the  execution-plaintiff, 
also,  a  defendant,  and  were  defeated  below  on  the  question  of 
title. 

In  proceeding  to  investigate  the  case,  we  may  first  usefully 
state  a  few  settled  propositions : 

1.  At  common  law,  parol  contracts  of  sale  were  valid  and 
complete,  and  transferred  title,  when  the  minds  of  the  con- 
tracting parties  arrived  at  mutual  consent,  without  delivery 
of  the  subject-matter,  or  payment  of  the  consideration.  Sut- 
ton  V.  Sears,  10  Ind.  228.  This  might  take  place  where  the 
property  was  in  the  possession  of  the  seller;  and  especially, 
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where  the  property  was  in  the  possession  of  a  third  person. 
IqcL  Dig.  p.  725. 

2.  But  in  the  case  of  the  sale  of  goods,  where  no  credit 
was  to  be  given,  though  the  title  passed  by  the  contract,  the 
seller  had  a  lien  on,  and  might  retain  possession  of  the  goods 
for  the  purchase-money,  where  they  were  in  his  possession  at 
the  time  of  sale.    Bradly  v.  Michaelj  1  Ind.  551. 

3.  But  such  lien  might  be  lost  by  surrendering  the  posses- 
sion.   Hilliard  on  Sales,  198,  note. 

4.  And  though  the  title  to  property  could  pass  without 
delivery  of  possession,  yet,  that  it  might  do  so,  it  was  neces- 
sary generally,  that  the  property  sold  should  be  in  a  state 
that  rendered  it  susceptible  or  capable  of  delivery.  Ind.  Dig. 
p.  725 ;  Scott  v,  King^  12  Ind.  203.  Hence,  where  anything 
remained  to  be  done,  by  the  seller,  at  the  date  of  the  con- 
tract, to  put  the  property  in  readiness  for  delivery,  the  title 
to  the  property,  as  a  general  proposition,  did  not  pass  by  the 
contract  of  sale,  simply,  and  without  delivery.    Ibid. 

5.  To  this  proposition,  it  seems,  exceptions  existed.  In  the 
case  of  Logan  v.  Wesmier^  6  Moore,  P.  C.  Cases,  116,  as  sta- 
ted in  2  Ross'  Leading  Cases,  vide  page  96,  Lord  Brougham 
said  the  question  must  always  be  one  of  intention.  He  said 
the  parties  might  agree  that  the  title  should  pass,  though 
something  remained  to  be  done  by  the  seller  before  the  de- 
livery of  possession ;  or  they  might  agree  that  the  title  should 
not  pass,  though  the  possession  was  delivered.  See,  ako,  to 
this  effect,  Williams  on  Per.  Prop.  Top.  p.  86,  note  1 ;  Smith's 
Mercantile  Law,  by  H.  &  G.  p.  482,  note  2;  Kent  Comm.  10 
ed.  Top.  pp.  691,  2  and  3,  and  notes;  Chit,  on  Cont.  376,  note 
1.  See  the  English  cases  on  the  general  subject,  reviewed  in 
the  late  case  of  Gilmore  v.  Supple^  published  in  7  Am.  L 
lieg.  p.  239.  See,  also,  notes  to  1  Par.  on  Contracts,  435  to 
440.    But  however  this  may  be,  we  think : 

6.  That  the  title  may  pass  by  delivery,  even  where  some- 
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thing  remains  to  be  done  afterwards  by  the  buyer,  or  seller, 
or  both,  in  order  to  separate,  or  identify  the  particular  part 
sold.  Suppose,  in  the  case  at  bar,  LarkiUj  on  the  Ist  day  of 
Januaryj  1861,  had  sold,  at  the  same  time,  to  Cloud  and  Dair 
20  tons  of  the  ship-stuff,  and  to  Chipmariy  Gillespie  ^  Co.  all 
the  remainder  thereof,  in  his  mill,  and  had  delivered  to  thera 
jointly  the  possession  of  the  whole,  telling  them  to  make  the 
division  between  themselves,  would  not  the  title  have  passed 
from  Larkin  to  the  buyers,  they  becoming  joint-owners  of  the 
stuff  purchased? 

Again:  Suppose,  when  Larkin  sold  the  twenty  tons  to 
Clotid  and  Dair^  he  had  delivered  to  them  the  possession  of 
the  entire  mass  in  the  mill,  telling  them  to  take  out  their 
twenty  tons  and  return  the  balance  to  him,  would  not  such 
delivery  upon  the  sale  have  passed  the  title?  See  Waldon  v. 
Chase,  87  Maine,  414;  Crofoot  v.  Bennetty  2  Comstock,  258; 
Doxcner  v.  Thompson,  6  Hill,  (N".  T.)  208,  In  the  case  at  bar, 
the  ship-stuff  in  the  mill  (and  now  in  controversy  in  part,) 
was  all  contracted  away  on  the  third  day  of  January,  and  the 
possession  of  it  delivered  to  one  of  the  purchasers.  This  was 
before  the  lien  of  the  execution  attached  upon  it.  Was  there 
a  delivery  of  the  15 J  tons  to  Cloud  and  Dairf  What  consti- 
tutes a  delivery?  It  is  a  parting  with  the  power  over  the 
property,  with  a  view  to  its  surrender  to  another.  1  Bou. 
Diet.  p.  433.  Was  there  not  such  in  this  case?  And  was  not 
that  delivery  accepted  by  the  purchaser  through  his  agent? 
See  Ind.  Dig.  895;  Dearmond  v.  Dearmond,  10  Ind.  191, 
The  evidence  in  the  cause  tends  to  prove  that  the  delivery 
made  to  Chipman,  Gillespie  ^  Co.  was,  as  to  the  16J  tons  of 
the  ship-stuff,  made  to  them  by  Larkin  for  Cloud  and  Dair^ 
and  upon  their  promise  to  hold  for,  and  deliver  to  them,  or 
permit  them  to  take  that  quantity  pursuant  to  their  former 
contract  of  purchase. 

Now,  it  is  held  in  this  State,  that  where  a  promise  is  made 
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by  one  peFSon  to  another  for  the  benefit  of  a  third,  that  third 
person  may  ^iforce  performance  of  such  promise  by  suit. 
Day  V.  BaUerson^  at  this  term ;  Bird  v.  Laniei^  7  Ind.  616. 
May  not  that  principle  apply  in  Buch  a  eacie  as  this?  If  bo^ 
Larkin  could  not  have  reclaimed  the  property  delivered  to 
Chipmany  GriUesjne  ^  Co.  We  think,  at  all  events,  that  the 
evidence  given  in  the  cause  tended  to  show  a  delivery  to 
Cloud  and  DaiV,  as  well  as  to  Chvpmaifiy  Gillespie  ^  Co*^  and 
that  the  question  should  have  been  ]eit  to  the  jury. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings. 

Geo.  Holland  and  Chas.  C.  Binkh/y  for  the  appellants. 

WHson  Monroe  and  JS.  M.  Goodwin^  for  the  appellees. 
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18     44! 

jsg  5io|     When  a  Terdiot,  either  general  or  special,  is  imperfect  by  r^Bon  of 
160  51A  some  uncertainty  or  ambiguity,  or  by  finding  less  than  the  whole 

lieo  510  matter  put  in  issue,  or  by  not  assessing  damages,  the  proper  step  for 

nel      7^      relief  against  it,  is  not  by  a  motion  for  a  new  trial,  but  by  an  ap- 
plication for  a  venire  de  novo, 
A  verdict,  defective  in  the  foregoing  particulars,  can  not  be  deemed 
« contrary  to  law,"  within  the  meaning  of  the  provision  of  the  code 
on  the  subject  of  new  trials. 

APPEAL  from  the  AUen  Circuit  Court. 

WoRBSN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees  for  the  recovery  of  a  quantity  of  wheat,  the 
complaint  alleging  that  the  defendant  unlawfuUy  detained  the 
same. 

Triali  verdi<^  and  judgment  for  the  defenduit. 
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Tbe  verdict  is  in  th«  following  form :  "  "W«,  the  jury,  find 
tiiat  the  defi^dantdid  not  unlawfully  take  and  detain  the  prop- 
erty of  the  plaintiff,  and  that  the  defendant  have  return 
thereof,  and  we  further  find  that  there  was  seventy-one  and 
one-half  bosh^  of  wheat,  and  the  priee  of  said  wheat  eighty- 
£79  oentB.'^ 

Th€  plaintiff  moved  for  a  new  trial,  because — 

1.  Tbe  verdict  is  contrary  to  law. 

2.  It  is  contrary  to  evidence. 

3.  Newly  discovered  evidence. 

The  motion  was  overruled,  exception  taken,  and  judgment 
entered. 

The  only  point  made  here  is,  that  the  verdict  is  defective 
and  insufficient  on  its  face.  Assuming  that  the  verdict  is  de- 
fective, a  point  upon  which  we  need  express  no  opinion, 
the  question  arises  whether  the  plaintiff  took  the  proper  steps 
to  avail  himself  of  the  supposed  defect. 

The  statute  points  out  the  causes  for  which  a  new  trial  may 
be  granted,  and  in  our  opinion  a  defective  and  insufficient 
verdict  is  not  among  them.  2  R.  S.  1852,  p.  117.  One  of  the 
causes  for  a  new  trial  is  that  the  verdict  ^  is  contrary  to  law,'' 
What  is  meant  by  the  phrase,  ^^coHtrary  to  law,"  as  used  in 
the  statute?  Clearly  not  a  verdict,  l^at  is  defective  or  insuffi- 
cient in  law  merely.  A  verdict  may  be  defective  and  insuffi- 
cient in  law,  and  yet  not  be  contrary  thereto.  We  think  that' 
a  verdict  which  is  contrary  to  law,  is  one  which  is  contrary 
to  the  principles  of  law  as  applied  to  tiie  facts  which  the 
jury  were  called  upon  to  try ;  contrary  to  the  prindples  of 
law  which  should  govern  the  came. 

This  point  is  well  illnsta^at^d  by  an  elementary  writer,  under 
th«  title  of  <^ verdict  against  law,''  as  follows:  << After  all 
reasonable  precaution  and  care  on  the  part  et  the  counsedi  and 
&e  coort,  and  the  beert  intentions  on  the  part  of  the  jtuy,  they 
may  err  m  their  finding.    Through  ignorance,  or  misappre- 
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henBioii  of  the  law,  they  may  agree  upon  a  verdict  which  is 
subversive  of  law.  With  a  view  to  promote  what  they  con- 
ceive to  be  the  justice  of  the  case,  and  swayed  more  by  their 
own  views  of  equity  than  the  unyielding  principles  of  law, 
or  hurried  away  by  their  own  feelings,  they  are  apt  to  over- 
look the  principles  of  justice  applicable  to  the  case,  and  thus 
give  rise  to  a  new  class  of  applications  to  the  Court,  on  the 
ground  of  verdict  against  law.  1  Graham  on  New  Trials,  2d 
ed.,  p.  826. 

Although  a  defective  verdict  is  not  by  the  common  law, 
nor  by  statute,  made  a  ground  for  new  trial,  properly  speak- 
ing, yet  the  remedy  is  plain  and  ample.  It  is  by  a  motion  to 
set  aside  the  verdict  and  award  a  mnire  de  novo.  There  is  a 
difference  between  a  motion  for  a  new  trial  and  a  venire  de 
novo.  Thus  says  Mr.  Tidd:  "It  is  a  rule  that  the  disallow- 
ing of  a  challenge  is  Bot  a  ground  for  a  new  trial,  (it  may  be 
different,  however,  under  our  statute,)  but  for  what  is  strictly 
and  technically  called  a  venire  de  novo."  2  Tidd's  Prac,  2  Am. 
ed.  854.  The  difference  between  a  venire  facials  de  novo  and  a 
new  trial,  is  thus  stated:  "A  venire  facias  de  novo,  commonly 
termed  a  venire  de  novo,  is  a  second  writ  of  venire  to  summon 
another  jury  for  a  new  trial.  This  is  the  old  common  law  mode 
of  proceeding  to  a  second  trial,  and  differs  from  the  granting 
of  a  new  trial  in  this :  the  venire  de  novo  is  awarded  for  some 
defect  appearing  upon  the  face  of  the  record ;  a  new  trial  is 
granted  for  some  matter  extrinsic  to  the  record."  Again :  "A 
venire  facias  de  novo  and  a  new  trial,  are  very  different  things, 
though  alike  in  some  points.  They  agree  in  this,  that  a  new 
trial  takes  place  in  both,  and  that  the  court  may  or  may  not 
grant  either.  They  differ  in  this,  that  the  venire  fajdas  is  the 
ancient  proceeding  of  the  common  law;  the  new  trial  the 
modern  invention  to  mitigate  the  severity  of  the  proceeding 
by  attaint.  *  *  The  most  material  difference  between  them 
is,  that  a  venire  de  novo  must  be  granted  upon  matters  appear- 
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ing  upon  the  record ;  but  a  new  trial  may  be  granted  upon 
things  out  of  it,  as  if  the  verdict  be  contrary  to  evidence,  or 
the  judge  has  given  wrong  instructions/'  2  Graham  on  New 
Trials  36-7-8. 

"  A  venire  de  novo  is  granted  when  the  verdict,  whether 
general  or  special,  is  imperfect  by  reason  of  some  uncertainty 
or  ambiguity,  or  by  finding  less  than  the  whole  matter  put  in 
issue,  or  by  not  assessing  damages."    2  Tidd's  Prac.  922. 

The  motion  for  a  new  trial  being  properly  overruled,  and 
the  proper  motion  to  take  advantage  of  the  supposed  defect 
in  the  verdict  not  being  made,  it  follows  that  there  is  no  error 
in  the  record. 

Per  Curiam. — The  judgment  is  aflBirmed  with  costs. 

L.  M.  Ninde  and  H.  N.  Pucketi^  for  the  appellants. 

J".  A.  Fay  and  2).  P.  Wheedoriy  for  the  appellees. 


Blase  and  Others  v.  Faulkner  and  Others. 

Under  the  provisions  of  the  voluntary  assignment  law  of  1859,  an 
assignment  by  copartners  for  the  payment  of  partnership  debts, 
which  embraces  all  their  joint  property,  will  be  valid,  although  it 
does  not  embrace  any  of  the  individual  property  of  any  of  the 
partners. 

APPEAL  from  the  Marion  Common  Pleas. 

Davison,  J. — This  was  a  proceeding  by  the  appellees,  who 
were  the  plaintiffs,  against  Jam^s  Blake^  WilUam  M,  Blake 
and  Israel  Taylar^  under  the  statute  regulating  "proceedings 
supplementary  to  execution.''  The  complaint,  which  is  in  the 
form  of  an  affidavit,  alleges  these  facts:  The  plaintiffs  re- 
covered three  several  judgments  against  James  and  WUUam 
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Jf.  BlakCy  in  the  Marion  Oommon  Pleas,  smoonting  in  the 
aggregate  to  1,800  dollars.  An  execution  upon  each  of  these 
judgments  was  duly  issued  and  severally  returned  nuUa  bona. 
The  notes  upon  which  the  judgments  were  rendered,  were 
executed  to  the  plaintiffs,  hy  the  late  firm  of  Wright,  Blake  ^ 
Co.  Two  of  the  members  of  that  firm,  viz :  James  and  Wil" 
Ham  M.  BlakCj  were  alone  sued  on  the  not^s,  for  the  reason 
that  John  J.  Wright j  the  other  member,  was,  when  suit  was 
commenced  thereon,  without  the  jurisdiction  of  the  State. 
On  the  9th  of  March,  1860,  and  prior  to  the  rendition  of  the 
judgment,  the  firm  of  Wrighty  Blake  ^  Co.,  had  assets  of  the 
nominal  value  of  19,988  dollars.  James  Blake  owned  real  and 
personal  property  worth  2,000  dollars,  and  William  M.  Blake 
was  the  owner  of  property  of  the  value  of  700  dollars.  Atid 
on  that  day  Janus  Blake,  on  bdudf  of  said  firm,  made  a  fraud- 
ulent assignment  of  its  assets  to  Israel  Taylor.  It  is  averred 
that  James  Blake,  in  making  the  assignment,  only  assigned 
the  firm  property,  that  he  fraudulently  failed  and  refused  to 
assign  any  part  of  his,  or  Wrighfs,  or  William  Blake^s,  indi- 
vidual property,  and  that  Taylor,  the  assignee,  -  has  in  his 
hands  the  assets,  by  him  received  in  virtue  of  the  assignment, 
consisting  of  notes,  bonds  and  cash  to  the  amount  of  19,988 
dollars,  which  belongs  to  said  firm,  and  which  ought  to  be 
applied  to  the  payment  of  the  plaintiff^s  judgments,  Ac.  De- 
fendants demurred  to  the  complaint ;  but  the  demurrer  was 
overruled,  and  thereupon  they  answered,  1.  By  a  general 
traverse ;  2.  That  at  the  time  of  said  assignment,  James  Blake 
had  and  held  the  notes,  bonds,  &c.,  by  transfer,  from  John  J. 
Wright  and  William  Blake,  as  assets  of  the  firm  of  Wright, 
Blake  f  Co.;  that  the  same  were  so  transferred  to  him  to  be 
applied  to  the  payment  of  the  debts  of  said  firm,  and  that  the 
same  constituted  all  the  property,  of  any  kind,  of  which  John 
J.  Wright,  James  Blake  and  William  Blake,  or  either  of  them,  / 
had  contn^    That  any  eth^  property  of  which  James  and 
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WtUiam  were  then  seized  or  possessed,  either  real  or  personal, 
was  held  by  judgments  rendered  against  them,  and  each  of 
them;  which  judgments  are  set  forth  in  a  schedule  thereof, 
annexed  to  this  answer,  and  made  a  part  of  it.  And  that  ex- 
ecutions had  issued  on  most  of  these  judgments,  and  were  then 
in  the  hands  of  the  sherijK  That  Wright  had  no  property 
or  estate,  or  any  interest  therein,  except  what  was  embraced 
in  the  assets  of  said  firm;  and  that  the  assignment  embraced, 
and  was  intended  to  embrace,  all  the  property  and  effects  of 
the  parties  as  members  of  said  firm,  that  they,  or  either  of 
them,  had  any  right  to  control,  for  the  benefit  of  all  creditors 
of  the  parties,  having  any  right  to  participate  in  the  proceeds 
of  said  assets.  It  is  averred  that  the  assignment  was  made  in 
good  faith,  and  for  the  purpose  of  making  an  equitable  dis- 
tribution of  the  assets  aforesaid  among  the  creditors  entitled 
to  secure  them.  Plaintiffs  demurred  to  the  second  defence. 
The  Court  sustained  the  demurrer,  and  the  defendants  ex- 
cepted. The  issues  made  by  the  general  traverse  were  sub- 
mitted to  the  Court  who  foimd,  inter  alia^  that  the  assignment, 
by  James  Blake  to  Israel  Taylor ^  of  the  assets  of  Wright^  Blake 
^  Co. J  is.  void,  and  that  the  assignee  deliver  over  to  the  Clerk 
of  said  Court  sufficient  of  the  funds  in  his  hands,  as  such,  to 
pay  the  plaintiff's  judgments,  &c.  Judgment,  over  a  motion 
for  a  new  trial,  was,  accordingly  rendered,  &c. 

The  deed  of  assignment  is  set  out  in  the  record,  and  is  in 
the  usual  form.  It  states  that  Wright^  Blake  ^  Co.y  had  ceased 
to  carry  on  business;  had  disposed  of  their  stock  of  goods, 
and  placed  their  assets  in  the  hands  of  James  Blake  to  be  con- 
verted into  cash  and  applied  to  the  payment  of  their  liabili- 
ties; that  said  firm  is  indebted  in  large  sums  of  money  which 
their  assets  are  insufficient  to  pay,  and  that,  for  the  purpose 
of  making  an  equitable  distribution  of  the  property  of  the 
firm  among  all  their  creditors,  he,  Jame9  Blake^  with  the  as- 
sent of  John  J.  Wright  and  William  JSlakey  assigns  to  Israel 
Vol.  XVm.— 4 
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Taylor  J  &c. .  The  appellees  contend  that  the  assign- 
ment, then  made,  is  absolutely  void,  because  it  assigns  the 
assets  of  the  firm  only,  and  does  not  purport  to  assign  the  in- 
dividual property  of  the  copartners.  In  support  of  that  posi- 
tion, we  are  referi;ed  to  the  "act^to  provide  for  voluntary  as- 
sigments,"  &c.,  approved  March  the  5th,  1859.  Section  1  of 
that  act  says:  "Any  debtor,  or  debtors,  in  embarrassed  or 
failing  circumstances,  may  make  a  general  assignment  of  all 
his  or  their  property,  in  trust  for  the  benefit  of  all  his  or  thdr 
creditors;  and  all  assignments  hereafter  made  by  such  person 
or  persons  for  such  purpose,  except  as  provided  for  in  this 
act,  shall  be  deemed  fraudulent  and  void."  And  section  2 
provides  that  "the  indenture  of  assignment  shall  contain  a 
full  description  of  all  real  estate  thus  assigned,  and  be  accom- 
panied by  a  schedule  containing  a  particular  enumeration  of 
all  personal  property  assigned,  and  the  assignor  shall  make 
oath —  *  *  that  said  indenture  and  schedule  contain  a 
statement  of  all  property,  rights  and  credits  belonging  to 
him,  or  of  which  he  has  any  knowledge,"  &c.  Acts  1859, 
pp.  289, 240. 

These  provisions,  it  is  insisted,  indicate  a  legislative  intent 
that  all  the  property  of  the  assignor  or  assignors,  subject  to 
the  payment  of  his  or  their  debts  should  be  included  in  the 
assignment.  While  on  the  other  hand  it  is  argued  that  the 
act  in  its  first  section  "  provides  for  two  classes  of  cases,  1. 
For  an  assignment  by  a  single  debtor,  in  which  all  his  prop- 
erty must  be  assigned.  2.  For  joint  debtors,  who  must  assign  . 
all  their  property."  The  latter  construction  seems  to  be  cor- 
rect, because  it  is  consistent  with  the  well  settled  principle 
"that  partnership  property  is  in  the  first  instance  liable  for 
partnership  debts,  and  individual  property  for  individual 
debt."  Wxer  v.  Thomburgh,  15  Ind.  124 ;  McCuUoh  v.  Dashiel, 
1  Am.  Lead.  Cases,  460,  note;  vide  notes  in  SUk  v.  Primes  1 
Lead.  Cases  in  Equity,  j[2;  8  Kenf  s  Comm.  74.    If,  as  con- 
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tended  by  the  appellee,  the  assignment  to  be  valid  must  em- 
brace the  individual  property  of  the  co-partners,  it  would 
seem  to  follow,  "that  the  private  property  of  one  member  of 
the  partnership  could  be  taken  to  pay  the  private  debts  of 
another  partner,  who  may  have  no  private  property  of  his 
own."  And  moreover,  "the  partnership  property  maybe 
taken,  by  law,  from  the  partnerbhip  creditors  and  applied  to 
the  payment  of  the  private  debts  of  the  individual  partners. 
The  act,  in  our  judgment  should  not  be  thus  construed.  The 
words  their  property  and  their  creditors^  in  the  connection  in 
which  they  are  used  in  the  statute,  may,  in  accordance  with 
the  ordinary  rules  of  interpretation,  be  held  to  mean  joirU 
property  and  joint  creditors.  And  this  being  done,  the  enact- 
ment, in  its  intent  and  purpose,  would  be  consistent  with  the 
very  just  principle  above  stated,  viz :  "  That  partnership  prop- 
erty is  in  the  first  instance  liable  to  partnership  debts.'' 
Against  the  construction  thus  given  we  are  refered  to  Sim- 
mons V.  Curtis  j41  Maine  873;  but,  as  that  decision  is  founded 
npon  a  statutory  enactment,  in  many  respects,  dissimilar  to 
the  one  before  us,  we  are  not  inclined  to  follow  it. 

Our  conclusion  is,  that  the  assignment  to  Israel  Taylor  is 
valid;  that  the  finding  and  judgment  of  the  Common  Pleas 
were  erroneous,  and  that  the  defendants  below  are,  therefore, 
entitled  to  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  new  trial. 

McDonald  ^  Boachcy  and  Newcomh  ^  Tarkingtony  for  the  ap- 
pellants. 

William  Henderson  and  Thomas  A.  HendriekSj  for  the  a}>- 
pelleea. 
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Dakin  and  Others  v,  Aitdebson  and  Others. 

A  debt  was  paid  in  the  paper  of  the  '^Citixens*  Bank  of  Ootpart^*' 
which  paper  wa4  illegal  and  void,  and  the  creditor  sued  upon  [the 
debt  as  still  unpaid,  and  the  debtor  pleaded  that  he  was  not  receiv- 
ing or  paying  out  said  paper,  but  the  creditor  requested  him  £o 
procure  said  paper,  and  agreed,  if  he  would  procure  and  deliver 
the  same  to  him,  to  accept  it  in  full  payment  and  satisfaction  of  the 
debt,  and  that  he  did,  in  consideration  of  such  request  and  agree- 
ment, procure  and  deliver  said  paper«  which  was  received  by  the 
creditor  in  full  payment,  &c. 

Held,  that  such  plea  was  good,  and  that,  if  the  facts  were  true,  the 
creditor  was  estopped  thereby  ft'om  setting  up  such  claim. 

APPEAL  from  the  Morgan  Circuit  Court, 

Hanna,  J. — Suit  on  an  account.  Answer  denial,  payment, 
and  that  there  had  been  a  note  executed  for  a  balance  found 
due  on  a  settlement,  and  a  judgment  recovered  on  said  note. 
To  this  last  paragraph,  among  other  things,  it  was  replied,  in 
substance,  that,  true  it  was  these  things  had  taken  place,  but 
that  in  said  settlement  said  defendants  had  been  credited 
with  861  dollars,  for  so  much  money,  when  in  fact  that  re- 
ceived was  paper  of  an  illegal  issue  of  the  ^^  Citizens'  Bank  of 
Gosportf'  and  was  worthless,  and  should  not  have  been 
credited. 

In  addition  to  the  facts  pleaded  in  the  above  answer,  the 
defendants,  in  their  fifth  paragraph,  set  up  that  they  were 
doing  business,  &c.,  and  were  not  receiving  nor  paying  out 
said  paper  of  said  "  Citizens'  Bank."  That  the  same  was 
illegal,  and  certain  persons  named  had  large  amounts  of  it  on 
hand,  of  all  which  facts  plaintiffi  had  full  notice,  and  requested 
the  defendants  to  procure  said  notes,  and  agreed,  if  defend- 
ants would  procure  said  notes  and  deliver  them  to  plaintiffs, 
they  would  accept  the  same  in  fall  payment  and  satisfaction 
of  their  said  account;  and  defendants,  in  consideration,  &c., 
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did  procure,  &c.,  and  deliver,  &c.,  which  said  plaintiffi  received 
in  payment,  &c. 

There  were  demurrers  sustained  to  all  the  paragraphs  of 
the  answer  setting  up  this  defence.  Upon  the  trial,  the 
plaintiffs  proved  that  they  had  sold  the  goods,  &c.,  closed 
up  the  account,  ftc,  but  in  doing  so,  had  carried  to  the  credit 
of  defendants  861  dollars  of  the  notes  of  the  "  Citizens* 
Bank,"  received  by  express,  and  which  proved  to  be  worth- 
less, &c.  The  defendants  offered  to  prove  by  letters  of  plain- 
tiffs and  oral  evidence,  that  plaintiffi  had  been  informed  by 
the  agent  of  the  defendants  tiiat  they  were  not  receiving  nor 
having  anything  to  do  with  that  illegal  paper;  that  plaintiffs 
authorized  them  to  procure,  and  they  would  receive,  the  same 
in  payment  of  this  debt;  that  said  agent  did  procure  861  dol- 
lars of  said  paper,  and  forwarded  the  same  to  plaintiffs,  who 
received  and  credited  defendants  with  that  amount;  that  a 
note  was  taken  for  the  balance,  and  has  been  paid;  and  the 
amount  remained  so  closed  for  near  two  years;  that  said 
•** citizens*  paper"  would  not  have  been  procured  but  for  said 
arrangement  and  agreement,  and  that  defendants  have  paid 
the  face  thereof  to  the  persons  from  whom  it  was  procured, 
&c.  Trial,  verdict  for  plaintiff  for  —  dollars,  all  of  which 
was  remitted  down  to  861  dollars.    Judgment  for  that  amount. 

Did  the  facts  set  up  in  the  answer  and  offered  in  evidence, 
constitute  a  defence? 

There  are,  perhaps,  two  aspects  presented  by  this  transac- 
tion, depending  upon  the  stand  point  from  which  it  is  viewed; 
in  one  the  defendant  apparently  bases  his  defence  upon  an 
illegal  transaction;  in  the  other,  the  plaintiff,  in  like  manner, 
bases  his  right  to  recover. 

The  "Citizens'  Bank  paper"  is  conceded  to  have  been  an 
illegal  issue,  and  has  been  so  judicially  declared;  Brown  v. 
KilUany  11  Ind.  449;  and  if  payment  in  the  same,  of  a  pre- 
existing debt,  can  be  maintained,  it  must  be  upon  some  ground 
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Other  than  its  intrinsic  or  commercial  value.  Does  the  fifth 
paragraph  of  the  answer  develope  such  ground?  If  it  does, 
it  is  because  the  facts  set  up,  if  proved,  should  operate  as  an 
equitable  estoppel  upon  the  plaintiffs.  What  is  an  estoppel 
in  paiSf  or  equitable  estoppel?  It  is  "an  admission  intended 
to  influence  the  conduct  of  the  man,  with  whom  the  party  is 
dealing,  and  actually  leading  him  into  a  line  of  conduct, 
which  must  be  prejudicial  to  his  interest,  unless  the  party 
estopped  be  cut  off  from  the  power  of  retraction."  Dazell  v, 
Odell^  8  Hill  219.  In  the  application  of  this  principle  to  the 
facts  as  they  present  themselves  in  this  transaction,  it  is  man- 
ifest there  should  appear:  1.  An  admission  by  plaintiffs  in- 
consistent with  the  claim  which  they  now  set  up.  2.  Action 
by  the  defendants  upon  such  admission.  8.  An  injury  to  the 
defendants  by  allowing  such  admission  to  be  disproved  or 
disregarded. 

As  to  the  two  first,  they  plainly  appear  to  be  sufficiently 
averred  by  the  answer  in  this,  that  the  plaintiffs  agreed  to 
receive  in  payment  the  named  paper,  if  the  defendants  would 
procuie  the  same;  and  that  defendants,  acting  upon  that 
agreement,  did  procure  and  pass  over  to  the  plaintiffs  said 
paper,  who,  in  fulfillment  of  their  agreement,  entered  the 
same  on  the  claim  now  sued  on  as  a  payment  thereof.  The 
difficulty  is  to  determine  whether  the  defendants,  by  thus 
proceeding,  were  thereby  placed  in  a  position  to  suffer  injury 
if  the  plaintiffs  are  now  permitted  to  shift  their  ground.  The 
motive  which  influenced  defendants  in  procuring  said  paper 
is  sufficiently  apparent,  but  the  facts  connected  therewith  are 
not  shown  so  as  to  enable  us  to  determine  whether  the  con- 
sideration paid  therefor  could  be  recovered  back  or  not. 
^'ven  if  it  could,  a  further  question  would  arise,  whether  the 
tkfendants  might  not  rest  upon  the  request  of  plaintiffs  to 
make  said  outlay,  and  say  that  they  have  suffered  injury  to 
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that  amount,  and  to  the  vahie  of  the  trouble  and  expense 
consequent  upon  the  compliance  therewith. 

We  are  of  opinion  that,  unless  some  other  principle  inter- 
venes, the  law  of  estoppel  would,  on  the  facts  pleaded,  pre- 
vent the  plaintiffs  from  now  seeking  to  enforce  the  ori^nal 
contract  for  the  recovery  of  the  price  of  said  goods. 

But  it  is  said  the  defendants  can  not  be  permitted  to  set  up 
the  defence  attempted  in  said  fifth  paragraph,  because  the 
whole  transaction,  relied  on  as  a  payment  in  said  Citizens' 
Bank  paper,  was  illegal  and  against  public  policy. 

We  shall  not  stop  to  discuss  this  question  at  length,  for 
this  reason:  The  defendants,  in  the  third  paragraph  of  their 
answer,  had  interposed  against  the  right  to  recover  a  settle- 
ment by  which  the  account  had  been  closed  up.-  The  plain- 
tiflfe  replied,  in  effect,  that  they  should  not  be  thereby  con- 
cluded, because  a  part  of  the  credits  upon  which  said  settle- 
ment was  based,  were  given  upon  the  consummation  of  the 
illegal  transaction,  which  the  defendants  detail  in  the  fifth 
paragraph  of  the  answer. 

Upon  the  trial  of  the  issue  thus  made  on  the  third  para- 
graph, the  legitimate  evidence  offered  by  the  defendants  did 
not  disclose  said  transaction,  namely,  the  settlement  sheet,  or 
account  stated  by  plaintiflb — ^the  execution  of  a  note  for  bal- 
ance and  payment  thereof  b^  the  defendants.  The  plaintiffs 
then  had  to  affirmatively  allege  and  prove  the  illegal 
transaction  in  the  attempt  to  rid  themselves  of  its  conse- 
quences. Courts  should  be  slow  to  interpose,  if  at  all,  to  re- 
lieve from  the  effects  of  an  executed  contract  of  this  charac 
ter,  in  instances  where  they  would  not  lend  their  aid  to  enforce 
the  performance  thereof,  or  give  damages  for  non-performance. 
Considering  then  for  the  present,  without  so  deciding,  or  in- 
timating anything  in  reference  thereto,  that  a  case  might  be 
presented  wherethe  Court  would  lend  its  aid  in  granting  re- 
tief  from  an  executed  contract  founded  in  an  illegal  transac- 
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tion,  still,  we  suppose,  under  our  system  of  blended  legal  and 
equitable  practice,  the  whole  facts  should  be  developed,  so 
that  a  Court  might  be  guided  to  a  joint  conclusion.  If  so, 
the  evidence  offered  and  rejected,  would  bring  us  back  again 
to  the  consideration  of  the  same  principle  involved  in  the  an- 
swer demurred  to,  namely,  whether  the  plaintiffs  so  acted, 
and  caused  defendants  to  act,  as  to  close  their  mouths  from 
making  this  claim.  We  are  of  opinion,  if  such  things  are 
true,  that  they  did,  and  that  the  evidence  ought  therefore  to 
have  been  received  as  offered  by  defendants.  If  the  whole 
evidence  given  and  offered  by  both  parties  on  the  issue  made 
in  regard  to  the  want  of  conclusiveness  of  the  settlement,  had 
been  offered  by  the  plaintiffs,  it  .should  have  been  rejected, 
or  else  the  defences  set  up  by  the  fifth  paragraph  of  the  an- 
swer should  have  been  admitted.  One  ruling  or  the  other 
was  wrong,  and  each  was  against  the  defendant. 

Enough  has  been  said  to  show  that  principles  entirely  dif- 
ferent from  those  enunciated  in  Brown  v.  KUlian^  should  con- 
trol the  decision  herein,  and  that  a  proper  discrimination  was 
not  made,  if  that  case  influenced  this. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings. 

W.  N.  Harrison^  for  the  appellants. 

McDonald  ^  JRoachej  for  the  appellees. 
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Amendments  of  existing  laws  can  only  be  effectayely  made  in  the 
manner  prescribed  in  section  21,  art.  4,  of  the  Constitation  of  the 
State. 
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The  act  of  March  5,  1859,  relative  to  the  salaries  of  public  officers, 
and  providing  the  manner  of  paying  the  same,  and  the  manner  of 
reimbursing  the  State  for  an  increase  of  salaries,  does  not  operate 
either  to  amend  or  repeal  the  laws  therein  referred  to. 

An  official  opinion  of  the  Attorney-Gleneral  of  the  State  can  consti- 
tute no  legal  justification  ^f  any  officer,  for  any  act  done  in  pursu- 
ance of  it,  but  such  act  must  be  tested  by  the  law. 

APPEAL  from  the  Marion  Common  Pleas. 

Hanna,  J. — This  was  a  suit  on  the  official  bond  of  Dodd, 
Auditor  of  State. 

The  breaches  alleged  were,  that  he  received  certain  fees, 
emoluments,  perquisites,  salaries  and  gratuities,  as  such  Aur 
ditor,  which  lie  failed  to  pay  into  the  State  Treasury. 

The  answer  was,  that  there  was  no  law  making  it  his  duty 
to  pay  said  fees,  &c.,  into  the  said  Treasury. 

There  was  a  demurrer  sustained  to  the  answer,  and  over- 
ruled to  the  complaint,  each  of  which  rulings,  perhaps,  firtrly 
presents  the  question  which  we  are  asked  to  determine, 
namely,  whether  the  act  of  March  5, 1859,  "relative  to  the 
salaries  of  public  officers,  and  providing  the  manner  of  pay- 
ing the  same,  and  the  manner  of  reimbursing  the  State  for 
an  increase  of  salaries,'^  p.  174,  should  be  so  construed  as 
to  continue  in  force  then  existing  laws  for  the  payment  of 
fees,  perquisites,  &e.,  to  the  Auditor,  and,  at  the  same  time, 
make  it  his  duty  to  pay  the  same,  after  the  reception  thereof, 
into  the  State  Treasury;  or  whether  he  could  retain  the  same 
under  said  laws. 

The  first  section  of  said  act  fixes  the  salaries  of  several 
named  officers,  the  Auditor  among  others,  at  a  sum  greater 
than  they  had  before  that  time  been  paid  out  of  the  Treasury. 

The  second  section  provides  when  said  salaries  shall  be  paid. 

The  third  section  is,  "that  said  officers  shall  receive  no 
other  compeiiusation  whatever,  but  each  shall  collect  and  ac- 
count to  the  Auditor  of  State  for,  and  pay  into  the  State 
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Treasury,  every  fee,  emolument,  perquisite,  salary  and  gra- 
tuity of  eveny  kind  that  he  may  receive,  or  that  may  arise  or 
accrue  in  any  manner  in  his  official  duties,  or  out  of  his  offi- 
cial business;  and  each  officer  is  required  to  keep  a  strict  ac- 
count of  all  moneys  so  received,  and  pay  the  same  into  the 
Treasury  at  the  end  of  every  three  months." 

The  fourth,  fifth,  sixth,  seventh  and  eighth  sections  have 
reference  to  the  collection  of  certain  docket  fees,  "for  the 
purpose  of  reimbursing  the  State  and  the  several  counties  t 
against  the  expenses  of  the  judiciary." 

The  ninth,  and  only  remaining  section,  is  as  follows: 
"The  law  heretofore  providing  for  a  docket  fee  in  the  Com- 
mon Pleas  Court,  is  hereby  repealed;  but  this  act  shall  not 
be  taken  as  a  repeal  of  any  law  providing  for  the  payment 
of  fees.  Clerk  hire,  or  salaries  paid  by  other  persons  or  cor- 
porations, than  the  State  to  State  officers,  but  such  fees  shall 
be  collected  by  the  respective  officers,  and  paid  into  the  State 
Treasury  as  provided  by  this  act." 

For  the  State  it  is  insisted,  that  the  whole  spirit  of  tins  act 
shows  that  it  was  intended  by  the  framers  thereof,  to  pay  the 
Auditor  from  the  State  Treasury  a  fixed  salary,  being  greater 
than  the  amount  before  that  time  paid  to  said  officer  under 
the  name  of  a  salary;  and  that  to  reimburse  the  State  Treas- 
ury for  such  increased  expenditure  in  that  behalf,  the  Auditor 
should,  as  theretofore,  collect  the  fees,  &c.,  fixed  by  previous 
laws,  and  before  then  allowed  to  him,  and  pay  the  same  into 
such  Treasury.  That  the  said  statute,  by  implication,  repeals 
the  former  laws  so  far  as  they  authorized  such  officer  to  re- 
ceive to  his  use  such  fees,  &c.;  but  not  so  far  as  he  is  authorized 
to  charge  and  collect  the  same;  and  enacts  that  the  same 
shall,  when  collected,  be  disposed  of  as  therein  provided. 
That  it  is  not,  in  that  respect,  an  amendment  of  the  former 
laws,  but  a  new  and  substantive  enactment  made  necessary 
by  the  implied  repeal,  by  the  preceding  parts  of  said  act,  of 
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that  portion  of  said  several  laws  authorizing  the  Auditor  to 
receive  such  fees,  &c.,  to  his  own  use. 

For  the  appellant  it  is  argued,  that  whether  the  third  sec- 
tion of  said  act' should,  if  it  stood  alone,  or  in  connection 
with  the  preceding  sections,  be  viewed  as  a  repeal  by  implica- 
tion or  not  of  former  statutes,  is  a  question  that  can  not 
arise,  for  the  reason,  that  by  the  ninth  section  the  law  makers 
themselves  ignored  such  construction,  or  gave  a  different  con- 
struction to  said  third  section  and  said  act  as  a  whole.  That 
they  thereby,  in  effect,  have  declared,  that  so  far  as  said  laws 
were  necessary  to  the  collection  of  said  fees,*  &c.,  they  should 
continue  in  force;  but  that  such  parts  as  enabled  said  Auditor 
to  retain  such  fees,  &c.,  for  his  services,  should  be  amended, 
so  that  it  should  be  his  duty  to  pay  the  same  into  the  State 
Treasury;  and  that  such  part  of  said  statute  as  thus  aims  to 
amend  former  acts,  is  void,  because  it  is  in  conflict  with  the 
Constitution.  That  whatever  may  have  been  the  intention 
of  the  law  makers  can  not  be  important,  if  they  have  failed 
to  manifest  the  same  in  the  manner  pointed  out  by  the  Con- 
stitution. That  they  have  failed  in  this  instance  to  do  so, 
because,  by  the  21st  section  of  article  4,  the  Constitution  says 
that  "  no  act  shall  ever  be  revised  or  amended  by  mere  refer- 
ence to  its  title;  but  the  act  revised  or  section  amended  shall 
be  set  forth  and  published  at  full  length.'*  No  act  or  section 
of  then  existing  laws  was  set  forth  in  the  statute  under  con- 
sideration, ilow  shall  such  statute  be  construed?  As  an 
amendment  of  laws  then  in  force?  or  as  an  independent  sub- 
stantive enactment  upon  a  subject  embraced  in  those  laws, 
and,  so  far  as  the  same  may  be  in  contravention  thereof,  a  re- 
peal by  implication  of  the  same?  This  is  the  question  for  us 
to  determine. 

It  appears  to  be  conceded  by  the  appellant,  that  the  Legisla- 
ture intended  to  increase  the  salary  of  the  auditor,  the  amount 
to  be  paid  out  of  the  State  Treasury  to  him,  and  that  to  en- 
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able  the  State  bo  to  do  without  feeling  the  increased  burden, 
certain  fees,  perquisites,  &c,,  that  had  been  before  then  re- 
ceived by  that  officer  to  his  use,  under  various  statutes,  should 
still  be  received  by  him,  but  instead  of  retaining  the  same  to 
his  own  use,  he  should  make  payment  thereof  into  the  State 
Treasury.  This  concession  is,  perhaps,  not  important,  as  it 
IS  manifest  from  the  act  itself  that  such  was  the  intention. 

We  think  it  would  be  safe,  in  the  examination  of  this  stat- 
ute, to  set  out  with  the  conclusion,  that  it  is  a  sound  princi- 
ple that,  if  possible,  such  a  construction  ought  to  be  given  to 
it,  as  may  best  answer  the  intention  which  its  framers  had  in 
view.  Tonnele  v.  Hally  4  Coms.  140;  People  v.  Utica  Ins. 
Co.,  15  J.  R.  858. 

The  intention  is  conceded  and  is  manifest.  If  we  can  say 
that  a  certain  part  of  said  statute  is  a  substantive  independent 
enactment,  that  intention  can  be  carried  out.  If  we  conclude 
that  it  is  but  an  attempted  amendment  of  several  former 
statutes  upon  the  same  subject,  such  intention  will  be  thereby 
defeated,  for  however  clear  the  intention  of  the  law  makers 
may  have  been,  it  can  not  have  vitality,  unless  it  has  been 
expressed  in  the  manner  prescribed  in  the  fundamental  law. 

The  first  and  second  sections,  which  fix  the  amount  of  the 
salary  of  the  Auditor,  and  two  clerks,  the  time  when,  and 
fund  out  of  which,  the  same  shall  be  payable,  taken  together 
with  the  first  line  of  the  third  section,  to-wit:  "The  said 
officers  shall  receive  no  other  compensation  whatever,"  if  the 
same  stood  alone,  would,  without  doubt,  operate  as  a  repeal 
by  implication,  of  all  precedent  laws  in  reference  to  the  same 
subject  matter. 

This  would  be  the  result,  because,  thus  far,  the  statute  is 
not  only  irreconcilably  inconsistent  with,  and  repugnant  to, 
the  statutes  before  then  in  force,  but  also  contains  negative 
words  upon  the  right  of  the  Auditor  to  receive  the  compen- 
sation by  said  statute  allowed  to  him.    Dwarris  on  Stat.  475, 
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478,  532;  Brown  v.  Coiinty  Com.y  21  Penn.;  87  id.  427;  Sedg- 
wick on  Stat,  and  Com.  Law,  40,  123;  Davies  v.  Fairbaintj  8 
How.  IT.  8.  R.  636;  Coney.  Kimball,  21  Pick.  873;  BartleUr. 
King,  12  Mass.  587. 

This  statute  was  made  to  change  the  law,  or,  so  far  as  we 
can  see,  there  was  no  object.  Sedg.  on  Stat.,  &c.,  229.  Its 
effect  can  not  be  defeated  merely  because  it  is  inconsistent 
with  the  very  laws  it  was  intended  to  change.  Brown  v.  Me- 
MiUaUj  7  Mees.  &  Wels.  196 ;  Bex  v.  Lumsdaine,  10  Ad.  and 
Ellis,  160. 

Thus  far  then  the  way  appears  clear,  for  the  old  laws,  un- 
der these  circumstances,  must  give  place  to  the  later  law,  with- 
out any  repealing  clause  in  the  latter.  Sedg.  on  Statute, 
Ac.,  125. 

But  the  law  makers  did  not  stop  at  the  point  indicated.  In 
the  same  section,  the  third,  a  duty  is  prescribed,  to-wit,  to 
collect  every  fee,  &c.,  ^'  that  may  arise  or  accrue  in  any  man- 
ner in  his  official  duties,  or  out  of  his  official  business,"  and 
pay  the  same  into  the  State  Treasury,  and  that  a  strict  ac- 
count of  all  moneys  so  received  shall  be  kept,  and  the  same 
paid  into  the  State  Treasury  at  the  end  of  every  three  months. 

By  the  former  part  of  the  law,  if  standing  alone,  the  sources 
from  which  certain  fees,  &c.,  flowed  into  the  hands  of  the 
Auditor,  would  have  been  dried  up,  by  the  obliteration  of  the 
statutes  by  virtue  of  which  said  fees  were  formerly  collected, 
from  the  records  of  the  Legislature,  or  by  said  implied  repeal, 
as  completely  as  if  they  had  never  passed.  Sedgwick  129. 
As  the  sources  from  which  fees,  &c.,  were  to  be  collected  are 
not  specified,  nor  the  services  for  which  they  were  to  be  paid, 
nor  amounts,  pointed  out  other  than  as  arising  out  of  official 
business,  it  is  exceedingly  doubtful  whether,  if  there  was  no 
farther  provision  in  reference  to  the  same  subject,  the  laws 
before  then  in  force,  authorizing  the  collection  of  such  fees, 
&c.,  could  be  considered  as  continued  in  forces  by  said  third 
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section.  It  is  true  that  the  reasoning  of  courts  is  against  the 
doctrine  of  the  repeal  of  statutes  hy  implication,  if  it  be  pos- 
sible to  reconcile  the  former  and  the  latter  law,  so  that  both 
may  stand-  Bowen  v.  Lease,  5  Hill  221 ;  Canal  Co.  v.  jR.  R. 
Co.,  4  Gill.  &  J.  1;  ^red  v.  Commonwealth,  6  W.  A  S,  (Penn) 
209 ;  Com.  v.  Easton  Bank,  10  Barr.  442.  Perhaps  the  several 
statutes  that  were  in  force  at  the  time  of  this  enactment,  by 
which  individuals  and  corporations  were  required,  for  speci- 
fied services,  to  pay  to  the  Auditor  fixed  amounts,  may,  un- 
der this  view  of  the  law  of  construction,  be  treated  as  still 
in  force,  so  far  as  to  authorize  him  to  collect  such  sums.  But 
we  need  not  decide  the  case  at  bar  on  that  ground,  and  we 
therefore  pass  it  over,  because,  for  the  reason  of  this  doubt, 
in  reference  to  the  whole  section,  if  for  no  other  reason,  it  is 
our  duty  to  take  the  whole  statute  together  in  the  examina- 
tion of  the  question.  Comm.  v.  Duane,  1  Binn.  601 ;  Comm. 
V.  Algn,  7  Cush.  58;  2  Michigan  188.  And  we  may  even 
have  reference  to  the  title  of  the  act.  Farman  v.  The  City  of 
New  York,  6  Sandf.  16;  King  v.  Cartwrigkt,  4  T.  R.  490; 
Dwarris  502;  Sedgwick  50;  TJ.  8.  v.  Fisher,  2  Cranch.  386; 
same  v.  Palmer,  8  Wheat. 

First,  then  as  to  the  title,  the  latter  clause  of  which  reads, 
"and  the  manner  of  reimbursing  the  State  for  an  increase  of 
salaries."  K  there  was  no  other  part  of  the  act  providing 
for  the  payment  of  named  sums  into  the  treasury  but  this, 
there  would  be  considerable  light  shed  upon  the  interpreta- 
tion of  the  third  section  by  this  clause  of  the  title,  because 
of  the  peculiar  phraseology  of  our  constitution,  in  regard  to 
expressing  the  subject  of  the  act  in  the  title.  Art.  4,  sec.  19. 
For  said  sums  of  money  could  not  be  paid  into  the  treasury 
unless  collected,  and  then  could  not  be  collected,  qor  demand- 
ed, unless  authorized  by  law,  and,  therefore,  the  inference 
might  be  that  laws  existing,  authorizing  such  demand,  were 
to  coittinue  in  force.    This  inference  is  somewhat  weakened 


MAT  TERM,  1862.  68 

Dodd  and  Others  v.  The  State. 

by  the  fact  that  other  parts  of  the  act  do  expressly  provide 
that  certain  other  fees  shall  be  paid  into  the  treasury,  "for 
the  purpose  of  reimbursing  the  State.*'  Nevertheless,  under 
the  circumstances,  this  title  is  worthy  of  consideration  in  con- 
nection with  said  third  section,  and  the  ninth ;  to  the  exam- 
ation  of  which  we  now  proceed.  That  part  of  it  applicable 
to  the  point  now  being  discussed  is  this:  "but  this  act  shall 
not  be  taken  as  a  repeal  of  any  law  providing  for  the  pay- 
ment of  fees,  Ac,  paid  by  other  persons  or  corporations,  than 
the  State  to  State  officers." 

The  law  makers  appear  to  have  had  doubts  as  to  the  effect 
of  the  former  part  of  the  act,  and  inserted  this  as  a  saving  or 
interpretation  clause,  or  something  of  the  kind ;  and  being 
the  last  clause  upon  that  subject,  in  the  enactment,  it  must 
control,  in  this  instance,  where  the  preceding  parts  are  some- 
what doubtful,  but  without  it  might,  perhaps,  be  so  construed 
as  to  operate  as  a  repeal  of  those  statutes  giving  fees,  &c. 
Bedg.  60,  62.  Wayman  v.  Southard,  10  Wheat.  1 ;  Voorhees 
V.  Bank  U.  S.,  10  Peters  449.  But,  as  a  saving  clause,  it 
should  not,  if  it  can  be  avoided,  be  so  construed  as  to  destroy 
the  purview  of  the  act  and  prevent  the  manifest  intention  of 
the  Legislature  from  having  force  and  effect.  Sedg.  60; 
Dwarris  518;  Mitford  v.  Elliott,  8  Taun.  13.  And,  as  an  in- 
terpretation clause,  it  should  not  be  strictly  construed,  if  by 
such  construction  the  purpose  of  the  statute  would  be  de- 
feated. Sedg.  59;  Bex  v.  Justices,  ^c.,7  Ad.  and  Ellis,  480. 
Therefore  we  conclude  that  it  was  intended,  and  that  such  is 
the  true  construction  of  said  clause,  that  its  office  was  to  save 
from  repeal  by  iihplication,  such  parts  of  prior  laws  desig- 
nated therein  as  a  class,  as  required  the  payment  to  the  offi- 
cers of  fixed  fees,  &c.,  for  named  services.  The  question  then 
fairly  arises,  whether  of  the  ten  or  dozen  statutes  affected  by 
said  law,  parts  can  be  thus  saved  from  repeal  and  parts  con- 
sidered as  repealed  thereby.    Those  statutes  may,  for  the  pur- 


64  SUPREME  COURT  OP  INDIAITA. 

Dodd  and  Others  v.  The  State. 

poses  of  this  examination,  be  viewed  as  of  three  parts,  first, 
prescribing  the  duties  of  the  officer;  second,  fixing  and  au- 
thorizing the  collection  of  certain  sums  therefor ;  third,  au- 
thorizing the  retention  thereof  by  said  officer  as  a  compensa- 
tion for  the  performance  of  said  services.  It  was  the  evident 
intention,  and  we  have  concluded  that  it  was  properly  made 
manifest,  that  the  first  and  second  parts  of  said  statutes  should 
continue  in  force.  The  next  question  is,  whether  the  third  part 
is  also  continued,  or  whether  it  is  repealed.  It  will  be  borne 
in  mind  that  the  duties  of  the  officer  are  not  fixed  in  one 
statute,  the  fees  in  another,  and  the  right  to  retain  them  to 
his  own  use  by  the  officer  in  still  another,  but  that  these  sev- 
eral subjects  are  in  nearly  every  instance  included  together 
in  each  statute  assigning  new  duties  to  the  officer;  as  for  ex- 
ample, in  reference  to  the  Waiash  and  Erie  Canal  lands  and 
funds,  the  saline  fund,  the  swamp  lands  and  funds  arising 
therefrom,  the  University  funds,  Ac,  Ac.  These  duties,  Ac, 
were  imposed  at  various  times,  in  some  instances  several 
years  intervening.  The  several  statutes  thus  affected  by  this 
legislation  are  not  enumerated  or  named,  and  are  oply  refer- 
red to  as  a  class  for  the  purpose  of  being  saved  from  repeal 
by  implication.  By  that  saving  clause  it  was  not  proposed 
that  parts  of  said  acts  should  be  so  saved  from  annihilation 
by  this  statute;  but  that  a  construction  shall  not  be  placed 
upon  the  same  whereby  it  shall  ^^  be  taken  as  a  repeal  of  any 
law  providing  for  the  payment  of  fees,*'  Ac.  Now  the  trouble 
is,  that  by  attempting,  through  abundant  caution,  to  save  two 
constituent  parts  of  said  laws  from  repeal,  the  Legislature 
has,  by  the  language  employed,  saved  all  three  of  the  parts 
of  said  laws.  In  other  wo/ds,  so  expressly  guarded  against 
repeal  by  implication  as  to  leave  no  room  for  interpretation. 
It  follows  that  if  the  whole  of  the  former  enactments  pre- 
scribing the  duties  and  compensation  by  fees,  Ac,  of  the  au- 
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ditor  are  thas  saved  from  repeal,  that  he  had  the  right  to 
collect  said  fees,  &c. 

The  question  then  presents  itself,  Does  this  statute  legally 
provide  for  the  disposition  of  said  fees,  &c.,  after  heing  col- 
lected? 

The  prior  statutes,  being  thus  continued  in  force,  we  can 
not  view  this  as  a  substantive  independent  enactment  in  ref- 
erence to  a  part  of  the  subject  ngtatter  of  such  laws;  because 
it  is  not  within  itself  sufficiently  certain,  as  to  the  services 
which  are  to  be  rendered,  and  fees,  Ac,  paid  therefor. 

As  any  conclusion  is  thus  ignored,  that  might  otherwise 
have  been  drawn,  as  to  a  repeal  of  those  prior  laws,  the  re- 
sult appears  to  be  that  the  only  object,  in  that  respect,  there 
was  in  view,  was  the  amendment  of  said  laws  in  reference  to 
the  final  destination  of  said  fees.  Twice,  in  the  third  section, 
said  destination  is  named,  and  the  clause,  immediately  follow- 
ing the  one  above  quoted,  indeed  a  part  of  the  same  sentence, 
is  as  follows:  ^^but  such  fees  shall  be  collected  by  the  respec- 
tive officers,  and  paid  into  the  State  Treasury  as  provided  by 
this  act.^'  This  is,  as  mentioned  in  the  third  section,  such  pay- 
ment should  be  at  the  end  of  every  three  months.  We  can 
not  view  this  as  any  thing  other  than  an  attempt  to  change 
the  law  as  to  the  ultimate  destination  of  said  fees,  &e^  after 
they  were  collected  by  the  officers. 

In  the  connection  in  which  this  attempted  change,  by  leg- 
islation, here  occurs,  it  can  not  be  regarded  in  any  other  light 
than  as  an  effort  to  amend  the  several  parts  of  the  various 
statutes,  BO  referred  to  as  a  class,  so  far  as  the  same  per^ 
mitted  the  officer  to  appropriate  said  fees,  &c.,  to  his  private 
purposes.  This  would  perhaps  all  be  well  enough,  and  have 
accomplished  the  end  aimed  at,  if  the  constitutional  provis- 
ion did  not  stand  in  the  way,  in  reference  to  the  mode  which 
must  be  pursued  in  making  amendments  to  existing  stat- 
utes. As  that  was  not  followed  by  setting  forth  the  sections 
Vol.  XVm— 5 
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amended,  so  much  of  said  statute  as  attempts  to  direct  the 
payment  of  said  sums  into  the  State  Treasury  is  inoperative. 

The  next  point  arising  in  the  record  is  on  the  ruling  on  the 
demurrer  to  the  second  paragraph  of  the  answer.  That  set 
up,  as  a  justification  of  the  act  of  the  Auditor  in  receiving 
and  retaining  certain  of  the  tees,  the  written  opinion  of  the 
Attorney  General  of  the  State. 

The  sixth  section  of  the  act,  creating  the  said  offices,  is  as 
follows:  "Whenever  required  so  to  do,  by  any  officer  of 
State,  such  Attorney  General  shall  furnish  the  applicant  a 
written  opinion  touching  any  point  of  law  concerning  the 
official  duties  of  such  officer,  and  to  either  branch  of  the  Gen- 
eral Assembly,  when  requested  so  to  do  by  a  resolution  there- 
of, asking  an  opinion  concerning  the  validity  of  an  existing 
or  proposed  law,  or  proposed  law,  or  conflicts  thereof." 

It  is  insisted  that  when  an  officer  of  State,  in  pursuance  of 
this  statute,  calls  upon,  and  obtains  from,  the  law  officer  of 
the  State,  a  legal  opinion  in  reference  to  his  duties,  and  pro- 
ceeds in  accordance  with  the  same,  that  a  suit  will  not  lie 
upon  his  official  bond,  whether  said  opinion  is  sound  law  or 
not.  And  the  question  is  asked,  if  this  is  not  so,  then  what 
use  18  there  in  requiring  the  opinion  ? 

There  are*  several  reasons  why  this  position  is  not  tenable. 
First,  if  the  opinion  can  shield  the  officer  from  a  civil  suit, 
when  he  does  wrong,  then  it  ought  to  be  binding  upon  him ; 
and  of  course,  as  it  is  expressed  in  as  strong  language,  when 
called  for,  binding  upon  the  Legislature.  The  Auditor  audits 
money  accounts  before  the  applicant  can  receive  the  same 
•from  the  treasury.  Suppose  under  a  mistaken  view  of  the 
law,  based  upon  an  erroneous  opinion,  he  should  refuse  to 
allow  a  just  account  to  a  private  citizen.  Would  that  opinion 
be  a  bar  to  proceedings  to  obtain  the  amount  so  due?  Would 
an  unconstitutional  law  be  held  binding  because  an  opinion 
had  been  given  to  the  Legislature  in  advance  that  it  was 
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valid  ?  The  position  is  so  plainly  untenable  that  it  is  useless 
to  pursue  the  subject. 

As  to  the  question  propounded.  The  opinion  is  for  the  in- 
formation of  the  officer.    He  can  follow  it  or  not. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

McDonald  ^  BoachCy  and  Newcomb  ^  TavJcingtoUy  for  the  ap- 
pellants. 

James  G.  JoneSy  Attorney  General,  for  the  State* 


Prestoit  and  Others  v.  Seek  and  Others. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Per  Curiam. — Suit  by  apjJellants  to  recover  possession  of 
personal  property,  namely,  twenty-four  thousand  staves. 
Answer,  denial,  and  property  in  said  defendants. 

Trial  by  the  Court;  finding  and  judgment  for  the  plaintiflfe. 

The  only  point  presented  is  upon  the  sufficiency  of  the 
evidence. 

One  Hawkins  was  indebted  to  the  appellants  by  judgment; 
and  also  to  the  appellees  by  note.  The  latter  claim  title  to 
the  property  as  purchasers  from  said  Hawkins  upon  their  said 
debt,  the  former  as  purchasers  at  an  execution  sale  on  their 
judgment. 

There  is  much  conflict  in  the  evidence  as  to  whether  the 
transaction  by  Hawkins  and  appellees  was  a  sale  or  assignment. 

If  it  was  intended  as  an  assignment,  it  is  clear,  from  the 
great  weight  of  evidence,  that  the  purpose  was  to  hinder  and 
delay  other  creditors  in  the  collection  of  their  debts — and  it 
does  not  purport  to  conform  to  the  statute. 
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If  it  was  intended  to  be  a  sale  in  good  faith  towards  or  in 
the  discharge  of  the  debt  to  the  appellees,  then  the  item  of 
property  here  in  controversy,  it  is  equally  clear,  was  not  de- 
livered to  them  nntil  after  the  execution  upon  which  it  was 
sold  came  into  the  hands  of  the  officer,  if  at  all.  This  point 
should  be  more  thoroughly  investigated. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

3f.  S.  Johnson  and  James  JE.  Blythty  for  the  appellants. 

A.  L.  RobinsoUy  for  the  appellees. 


Brownlbb  v.  The  Ohio,  Indiana  and  Illinois  Railroad 
Company  and  Others. 

Where,  at  the  time  of  the  organization  of  a  corporation,  there  was  a 
law  in  force  authorizing  the  same,  and  after  such  organization,  a 
person  contracts  with  the  corporation,  and  is  sued  upon  such  con- 
tract, he  is  estopped  to  deny  the  existence  of  the  corporation. 

It  is  not  a  good  bar  to  an  action  upon  a  subscription  to  the  stock  of  a 
railroad  company,  to  aver  that,  at  the  time  the  subscription  was 
made,  the  soliciting  agent  of  the  company  agreed  in  writing,  sepa- 
rate from  the  contract  of  subscription,  that  if  the  citizens  of  a 
named  place  and  vicinity  would  subscribe  a  given  sum  to  such 
stock,  the  proposed  road  should  be  located  within  a  given  distance 
of  such  place,  and  that  such  subscription  should  be  expended  on  a 
certain  part  of  said  road,  and  that  the  subscription  was  made  in 
consideration  of  such  agreement,  and  that  said  agreement  was  not 
performed  by  the  company. 

Where  a  subscription  is  made  in  a  small  blank  book,  and  is  after- 
wards accepted  by  the  railroad  company,  it  is  not  necessary  that 
the  same  should  be  transferred  to  the  stock  books  of  the  company; 
and  its  acceptance  would  seem  to  make  the  book  in  which  it  was  made 
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the  stock  book  of  the  company  to  that  extent,  and  woald  make  the 
contract  of  sabscription  complete,  and  no  notice  of  acceptance 
need  be  giyen  before  Buit. 
The  allegation  that  the  stock  solicitor  fraudnlently  represented  that  a 
sufficient  amount  of  solyent  stock  was  subscribed  to  complete  the 
road  within  two  years,  and  that  the  company  was  able,  and  could 
and  would  press  said  road  to  completion  within  that  time,  and  failed 
to  do  so,  constitutes  no  bar  to  recovery  on  such  subscription. 

APPEAL  from  the  Madison  Common  Pleas. 

WoRDBN,  J. — ^This  was  a  proceeding  by  the  appellant 
against  the  appellees,  supplementary  to  execution.  The 
complaint  alleges  the  recovery  by  the  plaintiff  of  a  judgment 
against  the  railroad  company,  the  issuing,  &c.,  of  an  execu- 
tion, and  alleges  that  Ramsey  is  indebted  to  the  company  in 
the  sum  of  100  dollars  for  stock  subscribed.  A  copy  of  the 
subscription  is  set  out. 

The  defendant,  Ramseyj  filed  an  answer  of  eleven  para- 
graphs. The  first  and  second,  which  were  mere  denials,  were 
afterwards  withdrawn.  Demurrers  were  filed  to  all  the  other 
paragraphs,  and  sustained  as  to  all,  except  the  8d  and  9th, 
and  as  to  them  overruled.  Exceptions  were  duly  taken  on 
both  sides.  The  plaintiff*  declining  to  reply  to  thft  3d  and  9th 
paragraphs,  final  judgment  was  rendered  for  the  defendant. 

The  appellant  assigns  error  in  overruling  the  demurrer  to 
the  3d  and  9th  paragraphs  of  the  answer;  and  the  appellee, 
Ramsey^  assigns  error  in  sustaining  the  demurrer  to  the  others. 
We  will  first  examine  the  errors  assigned  by  the  appellant. 

The  third  paragraph  of  the  answer  admits  the  making  of 
the  subscription  as  alleged,  but  denies  that  the  railroad  com- 
pany was  a  lawful  corporation,  setting  out  as  a  reason  there- 
for, a  failure  in  various  respects,  to  comply  vnth  the  statute 
prescribing  the  preliminary  steps  to  be  taken  in  order  to 
create  the.corporation.    The  ninth  is  general,  denying  that 
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at  the  time  of  the  subscription,  or  at  the  time  of  bringing 
this  suit,  the  railroad  company  was  a  lawful  corporation. 

These  paragaaphs  were  clearly  bad,  and  the  demurrer  to 
them  should  have  been  sustained.  Here  there  was  no  defect 
of  power,  as  there  was  a  law  in  force  authorizing  the  forma- 
tion of  railroad  corporations;  and  in  such  case,  a  person  who 
contracts  with  an  organized  corporation,  is  estopped,  in  a  suit 
upon  such  contract,  to  deny  the  existence  of  the  corporation. 
This  doctrine  was  so  fully  considered  in  the  case  of  HeaMon 
V.  The  Cincinnati,  ^c.y  Railroad  Co.,  16  Ind.  276,  that  further 
reference  or  discussion  is  deemed  unnecessary. 

The  4th  and  6th  paragraphs  were  subject  to  the  same  ob- 
jection ;  hence  the  demurrer  to  them  was  correctly  sustained. 

The  10th  and  11th  need  not  be  further  noticed,  as  it  is  not 
contended  that  they  were  good.  The  6thy  7th  and  8th  remain 
to  be  considered. 

The  6th  sets  up  that  the  agent  of  the  railroad  company 
agreed  in  writing,  (which  agreement  has  been  lost  and  can 
not  be  set  forth),  with  the  citizens  of  New  London  and  vicinity, 
that  if  said  citizens  would  subscribe  20,000  dollars  to  the  stock 
of  the  company,  the  latter  would  locatetheir  road  within  one 
half  mile  of  New  London,  and  that  the  stock  so  subscribed 
should  be  expended  in  the  construction  of  the  road  west  of 
the  town  of  Kokomo;  that  the  defendant  subscribed  upon  that 
consideration,  and  with  reference  to  said  agreement,  and  that 
it  was  so  intended  by  him  and  the  agent  of  the  company; 
that  20,000  dollars  were  not  subscribed  by  the  citizens  of  New 
London  and  vicinity,  nor  was  the  road  laid  out  within  half  a 
mile  of  said  town,  nor  has  any  work  been  done  on  the  road 
west  of  Kokomo, 

The  subscription  sued  upon  is  absolute  and  unconditional, 
and  we  do  not  think  the  averments  in  this  paragraph  are  suf- 
ficient to  show  that  the  written  agreement  pleaded,  and  the 
subscription,  should  be  regarded  as  parts  of  an  entire  con- 
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tract;  and  besides  this,  it  is  averred  that  the  20,000  dollars  was 
subscribed;  hence,  by  the  terms  of  the  agreement,  the  com- 
pany was  not  bonnd  to  locate  the  road  within  half  a  mile 
of  Nexo  London^  &c.,  and  it  does  not  appear  that  subscription 
were  to  be  void  if  the  sum  named  should  not  be  subscribed. 

The  demurrer  was  correctly  sustained  to  this  paragraph. 

The  seventh  paragraph  avers  that,  though  the  defendant 
signed  the  instrument  mentioned  in  the  complaint,  yet  he  did 
not  thereby  become  a  stockholder  in  the  company.  That  at 
the  time  he  signed  the  instrument,  the  stock  book  of  the 
company  had  not  been  opened  for  subscriptions  of  stock,  nor 
had  a  time  and  place  been  fixed  therefor  by  the  board  of 
directors  of  the  company,  nor  had  any  notice  been  given  of 
the  time  and  place  when  subscriptions  to  the  capital  stock  of 
the  company  would  be  received.  That  three  persons,  naming 
them,  callqd  upon  the  defendant  with  a  small  blank  book, 
and  requested  him  to  subscribe  to  the  stock  of  the  company, 
and  that  he  made  the  subscription  in  the  said  book,  but  that 
he  gave  no  authority  to  any  of  said  agents  or  other  persons, 
to  transfer  the  subscription  to  the  stock  books  of  the  com- 
pany ;  that  he  had  no  notice  before  the  commencement  of 
this  suit  that  the  subscription  had  been  transferred  or  accepted 
by  the  company,  nor  had  such  transfer  and  acceptance  been 
made  by  the  company. 

We  are  of  opinion  that  this  paragraph  of  the  answer  was 
bad,  and  the  demurrer  thereto  correctly  sustained. 

It  should  be  observed  that  the  complaint  alleges  that  the 
subscription  was  delivered  to  the  railroad  company,  and  by  it 
accepted.  These  allegations  are  not  controverted  or  avoided 
by  the  paragraph  in  question.  The  pleading  alleges  that 
neither  the  agent,  procuring  the  subscription,  nor  any  other 
persons,  were  authorized  to  transfer  the  subscription  to  the 
stock  books  of  the  company.  If  the  company  accepted  the 
subscription,  there  was  no  necessity  for  transferring  it  to  the 
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stock  books  of  the  company.  Indeed,  the  acceptance  by  the 
company  of  the  subscription,  would  seem  to  make  the  book 
in  which  it  was  made,,  the  stock  book  of  the  company.  The 
acceptance  of  the  subscription  by  the  company  rendered  the 
contract  complete,  and  no  notice  was  necessary  to  the  defend- 
ant before  bringing  suit  upon  it.  The  New  Albany  ^  Salem 
R,  R.  Co.  V.  McCormicky  10  Ind.  499.  The  paragraph  con- 
cludes, "  nor  had  such  transfer  and  acceptance  been  made  by 
the  compan3\"  This  is  a  conjunctive  allegation,  or  rather 
negative.  It  asserts  that  the  transfer  and  acceptance  had  not 
both  been  made.  It  is  not  equivalent  to  an  averment  that 
neither  the  transfer  nor  the  acceptance  had  been  made.  It 
might  be  true  that  the  company  had  accepted  the  subscrip- 
tion, and  yet  not  be  true  that  she  had  made  the  transfer  and 
acceptance.     Chitty  Plead.  834. 

The  eighth  paragraph  sets  up  fraudulent  representations 
made  by  the  stock  solicitor,  "that  there  was  then  a  sufficient 
amount  of  solvent  stock  subscribed  to  insure  the  speedy  com- 
pletion of  the  road  within  two  years  then  next  following; 
that  the  means  of  the  company  was  ample,  and  that  she  could 
and  would  press  said  road  to  completion  within  that  time." 

This  paragraph  was  insufficient,  and  the  demurrer  correctly 
sustained.    Bish  v.  Bradford^  at  the  last  term. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded. 

John  Brownlee^  for  the  appellant. 

N.  E.  Linsday^  for  the  appelles. 
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Mahon's  Adm'r  v.  Sawyee. 

In  an  action  upon  a  note  or  written  contract,  against  the  estate  of 
the  maker,  the  hand-writing  or  execution  of  the  note  or  contract 
must  be  proyen,  section  80,  2  R.  S.,  p.  44,  being  inapplicable  to 
such  cases. 

A  promissory  note,  to  be  binding,  must  be  either  actually  or  construc- 
tiyely  delivered  by  the  maker  to  the  payee,  but  possession  of  such 
note  is  prima  facie  evidence  of  delivery. 

APPEAL  from  the  Huntington  Common  Pleas. 

WoRDKN,  J. — This  case  is  before  us  on  the  evidence,  which 
in  our  opinion  is  clearly  insufficient  to  sustain  the  finding  and 
judgment  below. 

A  promissory  note  was  filed  in  the  Court  below  on  behalf 
of  Saiayer  against  the  estate  of  Mahon^  deceased,  which  pur-, 
ported  to  have  been  executed  by  the  deceased  to  Sawyer 
in  1842.  diahon'a  administrator  contested  the  claim,  but  it 
was  allowed. 

On  the  trial  there  was  no  proof  whatever  of  the  hand- 
writing of  the  deceased,  or  of  the  execution  of  the  note  by 
him.  This  was  necessary,  the  statute  requiring  the  execution 
of  written  instruments  to  be  denied  under  oath,  not  being 
applicable.    Eiser  v.  Snoddy,  7  Ind.  442. 

Again,  it  does  not  appear,  nor  is  there  any  thing  in  the  evi- 
dence from  which  it  might  be  legitimately  inferred,  that  the 
note  was  ever  delivered  to  or  accepted  by  Sawyer^  or  that  it 
ever  came  into  his  hands.  The  first  account  we  have  of  the 
note  is  that  it  was  found  amongst  the  papers  of  one  George 
A.  Fate^  deceased,  it  not  being  shown  how  it  came  there. 
The  administrator  of  Fate  did  not  claim  the  note.  The  at- 
torney of  FaJt(^8  administrator,  being  also  the  plaintiff's  attor- 
ney, and  being  authorized  to  attend  to  all  his  business,  filed 
the  note  in  behalf  of  the  plaintiff.  We  suppose  that  a  prom- 
issory note,  to  be  binding,  must  be  either  actually  or  con- 
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Btructively  delivered  by  the  maker  to  the  payee.  Here  no 
Buch  delivery  is  shown.  If  the  plaintiff  had  been  in  posses- 
sion of  the  note,  such  possession  would  have  been  prima  facie 
evidence  of  delivery.  If  the  possession  of  the  note  by  Fate 
would  raise  a  presumption  of  delivery,  it  would  raise  an 
equal  presumption  of  a  transfer  of  the  note  to  Fate  and  of  his 
right  thereto.     Kimball  v.  Whitney,  15  Ind.  280. 

Per  Curiam. — The  judgment  below  is  reversed  with  costs, 
and  the  case  remanded. 

D.  D.  Pratt  and  D.  P.  Baldwiriy  for  the  appellant. 


Stewart  v.  Davis'  Executor. 


A  creditor,  who  has  the  personal  security  of  his  debtor,  and  has  also, 
or  afterwards  obtained  property  from  the  principal,  as  a  ple.lge  or 
security  for  the  debt,  must  hold  the  property  fairly  and  impartially, 
for  the  benefit  of  the  surety  as  well  as  himself,  and  if  he  parts  with 
it,  without  the  knowledge  or  against  the  will  of  the  surety,  he  shall 
lose  his  claim  against  the  surety  to  the  amount  of  the  property  bo 
surrendered ;  and  this  principle  applies  to  and  effects  persons  acting 
in  a  fiduciary  capacity. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

WoRDEN,  J. — ^Action  on  note,  payable  to  WiUiam  McClin- 
tick,  executor  of  the  last  will  of  Hansom  Davis,  deceased. 
Complaint  alleges  that  Martin  M.  Sheppard,  and  said  Stewart, 
•by  said  note,  promised  to  pay  said  plaintiff,  as  executor  afore- 
said, &c.  That  said  Sheppard  thereafter  departed  this  life, 
and  that  John  A,  Keith  was  appointed  administrator  of  his 
estate.  Keith,  administrator,  was  made  a  party  defendant, 
but  the  plaintiff*  afterwards  dismissed  as  to  him,  and  Stewart 
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answered.  Demurrer  to  the  answer  was  sastained ;  judgment 
for  the  amount  of  the  note. 

i^ewarfs  answer  is  in  substance,  that  said  Sheppard  executed 
as  principal,  and  he  as  surety,  a  note  to  said  plaintiff  for  150 
dollars.  That  thereafter  said  Sheppard,  in  order  to  secure 
said  note  and  other  debts  he  owed  said  MeCliniickj  executed 
to  McClintick  a  bill  of  sale  on  certain  personal  property,  there- 
in described,  which  was  duly  ackaiowledged  and  delivered. 
The  bill  of  sale  is  made  a  part  of  the  answer;  that,  in  ac- 
cordance with  said  bill  of  sale,  said  Sheppard  delivered  into 
the  possession  of  McClintick  enough  of  said  property  to  sat- 
isfy said  debts;  that  the  note  sued  on  was  given  in  renewal 
of  the  former  note,  and  to  induce  said  Steioart  to  sign  said  re- 
newed note,  McClintick  assured  Stewart  that  he  would  incur 
no  danger  or  risk  thereby;  that  the  property  he  held  under 
the  bill  of  sale  amply  secured  the  debt,  and  he  held  it  for  that 
purpose;  that  it  became  necessary  for  plaintiff,  as  executor  of 
said  estate,  to  take  notes  with  personal  security,  for  all  debt« 
owning  to  said  estate,  and  that  he  merely  wished  said  defend- 
ant to  sign  the  note  sued  on,  in  renewal  of  the  note  previ- 
ously existing.  That  relying  upon  said  representations,  he 
signed  said  note,  as  surety,  but  that  McClintick^  unmindful  of 
his  duties  in  that  behalf,  and  in  violation  of  defendant's 
rights,  thereafter  surrended  said  property  to  said  Sheppard, 
who  disposed  of  the  same  without  the  knowledge  or  consent 
of  the  defendant. 

We  are  of  opinion  that  the  answer  was  valid,  and  that  the 
demurrer  should  have  been  overruled. 

It  is  a  well  settled  principle  of  equity,  that  a  creditor,  who 
has  the  personal  contract  of  his  debtor,  with  a  surety,  and  has 
also,  or  afterwards  takes  property  from  the  principal,  as  a 
pledge  or  security  for  the  debt,  is  to  hold  the  property  fairly 
ancl  impartially,  for  the  benefit  of  the  surety  as  well  as  him- 
self; and  if  he  parts  with  it,  without  the  knowledge  or  against 
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the  will  of  the  surety,  he  shall  lose  his  claim  against  the 
surety  to  the  amount  of  the  property  so  surrendered.  Thus 
in  Baker  v.  Briggs,  8  Pick.  128,  where  the  surrender  of  a  horse 
and  gig  to  the  principal,  which  had  been  received  from  him 
as  a  security  for  the  debt,  and  hel4  to  be  a  defence  to  a  suit 
against  the  surety,  who  was  said  to  be  exonerated  in  every 
instance  in  which  the  creditor  relinquishes  assets  or  effects  of 
any  description,  which  might  have  been  made  available  for 
the  purpose  of  satisfaction  or  payment.  See  2  Am.  Lead. 
Ca.,  4th  ed.,  p.  345. 

But  it  is  insisted  that,  inasmuch  as  the  then  plaintiff  was 
acting  in  a  fiduciary  capacity  as  executor  of  an  estate,  and 
the  note  was  made  payable  to  him  as  such,  the  rule  above 
stated  does  not  apply.  We  perceive  no  sufficient  reason  why 
it  should  not.  It  is  not  perceived  that  a  man  may  do  a 
wrongful  act  in  a  fiduciary  character  that  he  may  not  do  on 
his  own  behalf.  If,  by  his  own  act,  the  plaintiff  has  deprived 
himself  of  the  right  to  collect  the  debt  of  the  surety,  whereby 
it  becomes  lost  to  the  estate,  he  and  his  sureties  may  be  liable 
for  it  on  his  bond.  But  it  is  asked,  suppose  the  plaintiff  and 
his  sureties  were  insolvent,  would  the  estate  have  to  lose  the 
debt?  No  answer  to  this  question  need  be  given,  as  it  does 
not  appear  but  that  the  plaintiff  and  his  sureties  are  solvent; 
but  should  it  be  answered  in  the  affirmative,  it  will  not  pre- 
sent the  only  instance  in  which  estates  have  lost  through  the 
malfeasance  of  representatives  and  the  insolvency  of  their 
sureties. 

Per  Ouriani. — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

iJ.  SiU,  for  the  appellant. 

S.  Stansifer^  for  the  appellee. 
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The  Nbw  Albany  and  Salbm  Railroad  Company  v.  Higman. 

A  person  who  has  a  judgment  against  another  for  consequential  dam- 
ages to  his  lands,  resulting  from  the  erection  of  a  public  work,  not 
touching  his  said  lands,  which  was  carefully  and  skillfully  erected, 
in  accordance  with  authority  duly  conferred  by  the  State,  can  not 
haye  such  work  declared  a  nuisance,  subject  to  abatement. 

APPEAL  from  the  Tippecanoe  Circnit  Court. 

Hakna,  J. — Higman  filed  his  complaint  against  the  appel* 
lant,  averring  that  at  the  previous  term,  he  had  recovered  a 
judgment  for  1,700  dollars  and  costs,  which  remained  unpaid, 
although  payment  had  been  demanded,  and  an  execution 
issued  and  returned,  no  property  found.  That  agents  of  ap- 
pellants asserted  that  the  same  never  would  be  paid,  &c. 
That  said  recovery  was  for  consequential  damages  sustained 
by  flowing  water  back  upon  the  lands  of  appellee,  caused  by 
the  obstruction  of  the  natural  sluices  and  channels  which 
formerly  carried  off  the  flood  water  that  was  wont  to  be 
thrown  upon  said  lands. '  That  the  embankment  of  said  road 
which  forms  said  obstruction  is  a  nuisance  to  the  plaintiff*  by 
flowing  the  water  upon  him  in  times  of  flood,  Ac,  causing  the 
same  to  remain  upon  him  longer  than  it  dtherwise  would,  &c. 
That  damages  were  not  assessed,  nor  tendere'd.  Prayer  that 
the  nuisance  be  abated,  unless  said  jjiidgment,  Ac,  should  be 
paid.  Answer,  first,  that  the  defendant  was  a  corporation 
created  by  and  acting  under  authority  of  law,  and  the  em- 
bankment was  skillfally  made,  and  was  necessary,  &c.;  that 
the  road  cost  eight  million  of  dollars;  that  the  appellee  stood 
by  and  saw  the  same  built;  and  took  no  steps  to  prevent  the 
erection  of  said  embankment,  although  its  effects  were  known 
to  him ;  that  to  remove  it  would  damage  defendant  two  hun- 
dred thousand  dollars.  Second :  Similar  facts,  with  an  addi- 
tion, that  to  remove  said  embankment  would  injure  other 
persons,  owners  of  lands  below,  twenty  thousand  dollars; 
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and  that  to  have  constructed  the  same  by  leaving  said  sluices 
open,  would  have  injured  them  five  thousand  dollars,  &c. 

Demurrer  sustained  to  this  answer.  Defendant  failing  ta 
answer  over,  the  allegations  of  the  complaint  were  taken  as 
confessed,  and  judgment  that  said  sums  of  money  be  paid  by 
the  first  day  of  the  next  term  of  the  Court,  and  if  not,  that 
the  sherifiT  abate  said  nuisance  by  leveling  the  same,  &c. 

The  constitutional  provision  relied  on,  is  that  "no  man's 
property  shall  be  taken  by  law,  without  just  compensation ; 
nor,  except  in  case  of  the  State,  without  such  compensation 
first  assessed  and  tendered." 

This  property  was  not  taken  by  the  defendant.  If  it  had 
been,  the  statute  of  limitations  would  have  been  a  good  an* 
ewer  in  bar  of  the  recovery  of  the  judgment  nj)w  sought  to 
be  enforced.  See  decision  in  suit  between  the  same  parties 
at  this  term. 

It  has  been  decided  that  a  suit  would  lie  for  the  recovery 
of  consequential  damages,  without  a  resort  to  the  statutory 
remedy,  because  the  property  was  not  taken.  The  Trustees^ 
^c.  V.  SpearSj  16  Ind.  441.  "Whether  the  Legislature  might 
not  include  such  damages  in  a  statute  requiring  the.  assess- 
ment, as  in  the  assessment  of  damages  consequent  upon  the 
erection  of  a  miU-dam,  &c.,  we  need  not  decide.  2  R.  S.  p. 
188. 

Such  damages  are  not  included  in  any  statutory  provision 
requiring  assessment  and  tender,  for  railroad  purposes;  and 
even  if  the  constitutional  provision  quoted  w^as  operative, 
without  a  statute,  it  would  not  in^^lude  such  damages  as  were 
recovered  in  this  instance. 

It  is  averred  the  work  was  constructed  under  authority  of 
law,  was  necessary,  and  performed  in  a  careful  and  skillful 
manner.  Under  this  authority,  and  the  circumstances  set 
forth,  it  could  not  be  a  nuisance  of  such  a  character  as  would 
authorize  an  application  for  an  abatement,  for  a  failure  to  pay 
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damagee.  The  Oity^  ^c.  v,  Spencer ^  and  citations,  14  Ind.  899 ; 
Davis  V.  The  MayoVy  ^c,  6  Hill  506 ;  Adams  v.  Beackj  Id,  271 ; 
Sex  V.  Peasey  1  Eng.  E.  W.  Cases,  551 ;  Begina  v.  &o«,  48  E. 
C.  L,  Rep.;  Rex  v.  Morris,  20  Jrf.  554;  6  Barb.  818;  22  id.  414; 
12  Vol.  New  Am.  Cly.  Article  "Nuisance;"  B^itUr  v.  TAe 
State,  6  Ind.  168;  Dcpeu?  v.  The  Board,  ^c.,  5  Ind.  8. 

Perhaps  there  may  be  remedies  within  the  reach  of  a  per- 
son, whose  land  may  have  been  entered  upon  and  appro- 
priated by  authority  of  the  sovereign  of  which  a  person, 
situated  as  this  appellee,  could  not  avail  himself.  This  is  a 
question  not  before  us,  on  which  we  need  express  no  opinion. 
All  we  do  decide  is :  Keeping  within  the  facts  pleaded  in  the 
case  at  bar,  that  a  person  who  has  a  judgment  against  an- 
other for  consequential  damages  to  his  lands,  resulting  from 
the  erection  of  a  public  work,  not  touching  his  said  lands, 
which  was  carefully  and  skillfully  erected  in  accordance  with 
authority  duly  conferred  by  the  sovereign,  can  not  have  such 
work  declared  a  nuisance  subject  to  abatement.  ^In  other 
words,  we  do  not  well  see  how  there  can  be  a  legal  nuisance; 
that  is,  built  up  in  strict  conformity  with  law,  and  yet  oj3nox- 
iouB  to  the  penalty  of  abatement  by  the  law. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

S.  W.  Chase,  J.  A.  WUstach,  J.  E.  McDonald  and  A.  L. 
Boachey  for  the  appellant. 


Sluss  v.  Shrewsbuby  and  Another. 

Where  a  party  in  his  demurrer  to  a  complaint,  undertakes  to  point 
out  speeiflcally  each  particular  ground  of  objection,  he  should  be 
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held  to  the  restricted  demurrer,  and  if  he  omits  to  point  out  any  de- 
fects which  exist,  they  will  not  be  available  in  this  Court. 

APPEAL  from  the  Monroe  Circuit  Court. 

Perkins,  J. — ^The  points  relied  upon  for  the  reversal  of  the 
judgment  in  this  ease  are: 

1.  Error  in  the  Court  in  overruling  a  demurrer  to  the  com- 
plaint. 

2.  In  rejecting  a  demurrer. 

The  suit  is  against  an  insolvent  debtor's  assignee,  and  it  is 
contended,  that  the  complaint  should  aver  a  special  demand, 
and  that  it  does  not. 

Waiving  now  the  question  of  fact  whether  the  complaint 
does  not  substantially  allege  a  demand,  we  think  the  objec- 
tion, if  it  does  not,  can  not  now  be  raised.  The  defect  is  one 
that  a  verdict  cures,  where  the  objection  on  account  of  it  was 
not  saved  below.  Crake  v.  Crake^  at  this  term.  We  think  the 
objection  was  not  saved  in  this  case.  All  the  demurrers  filed 
by  the  defendant  to  the  complaint  were  substantially  in  this 
form :  The  defendant  demurs  to  the  complaint  because  it 
does  not  state  facts  sufi&cient  in  this,  or  for  these  reasons;  viz: 
specifying  the  particular  grounds  why  it  did  not  state  suffi- 
cient facts.  In  no  demurrer  going  to  the  whole  complaint 
was  the  objection  made  that  it  did  not  allege  a  special  de- 
mand. The  plaintiif  amended  his  complaint  three  times,  at 
least,  to  meet  objections  specified,  and,  had  the  want  of  a  de- 
mand been  mentioned,  it  would  doubtless,  at  once  have  been 
inserted,  as  it  appears  from  the  record  that  a  special  demand 
had  been  made,  and  also  a  special  promise  in  writing  to  pay, 
by  the  assignee.  See  Vance  v.  Cowing j  13  Ind.  460;  The  State 
V.  Leachy  10  Ind.  808. 

We  think  the  party  should  be  held  to  the  restricted  de- 
murrer. But,  in  point  of  fact,  we  find  some  of  the  para- 
graphs in  the  complaint  do  expressly  allege  a  demand  and 
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special  promise  to  pay;  and  as  there  are  three  or  four  succes- 
sive complaints,  as  amended,  on  file,  it  is  not  easy  for  the  court, 
in  the  state  of  the  record,. to  determine  what  constituted  Ihe 
complaint  on  which  the  final  trial  was  had.  It  appears  that 
one  amendment  was  filed  alleging,  expressly,  demand,  &c.. 
and  that  it  was  rejected  on  the  defendant's  motion;  for  what 
reason,  we  do  not  know;  but  perhaps,  because  it  was  consid- 
ered that  the  same  averment  was  already  in  the  complaint. 

JTo  point  can  be  made  on  the  rejection  of  the  demurrer,  be- 
cause the  record  does  not  inform  us  of  the  reason  why  it  was 
rejected.  'Perhaps  it  was  filed  against  a  rule  of  Court,  or  an 
arrangement  of  counsel^  we  can  not  tell,  but  must  presume 
its  rejection  was  right. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent, 
damages  and  costs. 

J*.  E.  McDonald  and  A.  L.  Roache^  for  the  appellant. 

Joseph  W.  Chapman  and  C.  E.  WalkeVj  for  the  appellees. 


Walpolb  and  Another  v.  West's  Adm'r. 

Where  a  judgment  is  taken  by  default,  a  motion  to  set  aside  the  de- 
fault must  precede  an  appeal  to  this  Court. 

APPEAL  from  the  Hancock  Circuit  Court. 

Per  Curiam, — ^The  appellee,  who  was  the  plaintiff,  sued 
Walpole  and  Statesman  upon  a  note  for  the  payment  of  427 
dollars.  At  an  adjourned  term  of  said  court  held  on  the  19th 
of  December,  1860,  the  defendantiB  were  duly  called  and  de- 
faulted, and  judgment  by  default  regularly  entered  against 
them.  As  no  motion  was  made  to  set  aside  the  default,  this 
Vol.  XVITL— 6 
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appeal  is  not  properly  before  us.  9  Ind.  286;  HaHan  v.  JBi- 
wardSj  13  Ind.  430,  458; — "where  a  judgment  is  taken  by  de- 
fault, a  motion  to  set  aside  the  default  must  precede  an  appeal 
to  this  Court." 

But  it  is  insisted  that  the  Hancock  Circuit  Court  had  no 
right  to  hold  the  adjourned  term,  and  that  the  proceedings 
are  therefore  void.  This  is  a  mistake.  We  have  a  statute 
expressly  authorizing  the  holding  of  such  terms.  Acts  1865, 
p.  70. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

jP.  D.  and  B,  L.  Walpolcy  for  the  uppellants. 

William  jB.  West  and  Henry  Craven^  for  the  appellee. 


Thb  Boone  County  Bane  v.  Wallace. 

The  cashier  of  a  bank,  nnder  circumstances  which  justify  fears  that 
he  is  about  to  perpetrate  a  fraud  upon  the  bank,  leaves  the  place 
of  its  location,  taking  with  him  considerable  sums  of  money, 
claimed  to  be  the  property  of  the  bank,  and  at  the  instance  of  the 
latter,  is  arrested  on  his  way,  the  money  found  on  his  person,  and 
taken  in  custody  of  the  oftcer  making  the  arrest,  and  at  the  time, 
the  cashier  admits  the  money  belongs  to  the  bank,  &c. 

Held,  in  an  action  of  replevin  by  the  bank  against  the  officer,  for  the 
money,  so  in  his  custody,  to  which  the  cashier  is  not  a  party,  that 
the  declarations  and  admissions  of  the  cashier,  at  the  time  of  his 
arrest,  are  admissible  in  evidence  as  parts  of  the  res  gesta. 

APPEAL  from  the  Marion  Common  Pleas. 
Perkins,   J.— About  the  25th  of  Odoberj  1860,    Theodore 
Elnget  arrived  at  JBoonc  county,  Indiana^  fix)m  Rhode  Island^ 
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and  became,  at  once,  cashier  of  the  Boone  County  Bank. 
There  was,  then,  an  unspecified  amount  of  gold  in  its  vault. 
The  bank  was  a  small  concern,  under  the  free  banking  law, 
of  about  six  weeks  existence.  At  noon,  on  Friday^  the  2d 
day  of  November,  there  was,  according  to  the  evidence,  proba- 
bly from  one  to  two  thousand  dollars  of  gold  still  in  the 
bank.  Kinget  seems  to  have  had  the  entire  charge  of  the 
bank,  and  to  have  been  the  only  person  personally  present 
in  it. 

In  the  afternoon  of  Friday^  November  2,  ^Kinget  told  one  of 
the  directors  of  the  bank  that  the  coin  was  all  gone— that  he 
had  used  it  in  redeeming  paper,  and  that  he  was  going  that 
evening  to  ZionsvUle  to  procure  more.    He  did  not  go. 

In  the  afternoon  of  the  next  day,  Saturday,  November  8, 
1860,  Kinget  left  Lebanon,  upon  the  cars  bound  for  Indianapo- 
lis, where  he  arrived  just  after  dark,  on  his  way,  it  would 
seem,  to  the  East.  In  the  bank,  after  he  left,  was  discovered 
a  yard  or  so  of  new  muslin,  out  of  which  a  strip,  about  four 
inches  wide,  and  long  enough  to  encircle  his  body,  had  been 
cut.  Kinget  was  arrested  at  Indianapolis  immediately  after 
his  arrival,  was  searched,  and  there  was  found  on  his  person 
806  dollars  in  gold,  between  300  and  400  dollars  of  which 
were  in  a  belt  of  new  muslin,  made  from  a  strip  about  four 
inches  wide,  and  fastened  around  his  body;  also,  about  40 
dollars  in  good  bank  paper,  and  about  6,000  dollars  of  coun- 
terfeit bills  on  the  Boone  County  Bank. 

These  funds  were  taken  from  him  and  held  by  Wallace,  the 
sheriiF  of  Marion  county,  against  whom  this  suit  was  institu- 
ted by  the  Boone  County  Bank  for  the  recovery  of  possession 
of  that  portion  of  the  funds  consisting  of  gold,  claiming  that 
it  was  the  property  of  the  bank. 

On  the  trial,  the  bank,  instead  of  calling  Kinget  a  compe- 
tent witness,  offered  to  prove,  by  third  persons,  that  when 
Kinget  was  searched,  and  the  money  taken  from  him  and  de- 
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livered  to  Wallace^  he  stated,  as  the  money  was  taken  from 
his  person  and  delivered,  that  the  gold  was  the  gold  of  the 
Boone  County  Bankj  and  was  not  his  own.  The  Court  re- 
fused to  let  evidence  of  these  declarations  go  to  the  jury;  and 
whether  this  ruling  was  right  or  wrong,  is  the  only  question 
made  in  the  cause  before  this  Court.  In  Ashby  v.  West^  8  Ind. 
170,  the  Court  say,  "  it  is  no  objection  to  the  competency  of  a 
witness,  in  actions  of  replevin  or  trover,  that  he  is  called  to 
prove  the  title  of  the  property  sued  for  to  be  in  himself;  as 
it  makes  no  difteifence  to  the  witness  in  a  legal  point  of  view 
which  of  the  parties  succeeds.  The  verdict  and  judgment 
in  such  cause  would  not  be  evidence  in  a  subsequent  action 
brought  by  the  witness  for  the  property,  he  not  being  a  party 
or  privy  to  the  suit.  Ward  v.  Wilkinson^  4  Bam.  and  Aid. 
410." 

This  suit,  then,  between  the  Boone  County  Bank  and  Wal- 
lacey  would  determine  the  title  to  the  gold  in  question  only  as 
between  the  parties  and  privies  to  the  suit.  There  are  no 
parties  privy  shown  unless  Kinget  and  Wallace  stand  in  that 
relation.  Wallace  has  no  title,  and  claims  none,  except  that 
of  Kinget.  Had  the  suit  been  instituted  by  the  Bank  against 
Kinget  J  while  he  had  the  money  in  possession,  his  declarations 
or  admissions  against  himself  would  have  been  evidence ;  and 
«s  Wallace  has  no  title  but  KingePs  it  would  seem  reasonable 
tiiatth^same  declarations  should  be  evidence  against  him; 
but  we  have  found  much  conflict  of  authority  on  the  point, 
atid  we  have  not  come  to  a  conclusion  in  this  case  without 
difficulty  and  hesitation.  Finding  the  authorities  in  other 
States  at  variance,  we  shall  limit  ourselves  in  this  opinion,  to 
a  classification  of  some  of  those  in  our  own  reports. 

The  objection  to  the  evidence  is  that  it  is  hearsay;  but  it  is 
settled,  in  this  State,  that  such  evidence  is  admissible  in  the 
following  cases : 

1.  The  declarations  of  a  deceased  person  made  while  in  pos- 
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sesaion  of  real  estate,  in  derogation  of  his  own  title.    Doe  v. 
Evans  J  8  Blackf.  822;  see,  also,  Doe  v.  JSfoore,  4  id.  445. 

2.  The  declarations  of  an  assignor  of  a  note,  made  whiYe 
he  was  the  holder,  except  in  cases  of  paper  governed  by  the 
law-merchant,  assigned  when  not  over  due.  Stoner  v.  ElliSj  6 
Ind.  152;  Lynn  v.  Jeter,  7  Blackf.  800.  Also,  id.  432;  5  id. 
220;  6  Ind.  444;  Ind.  Dig.  448. 

3.  The  declarations  of  a  co-plaintiff  or  co-defendant,  against 
the  other  plaintifis  or  defendants  where  there  is  a  common 
cause  or  interest.  Caldxoell  v.  WUUamSy  1  Ind.  405 ;  Chapel  v. 
Washburn,  11  id.  898.    See  also,  8  Ind.  258;  7  id.  882. 

4.  And  thus,  also,  in  cases  of  principal  and  surety.  Parker 
V.  The  State,  P  Blackf  292;  King  v.  The  State,  15  Ind.  64. 
See  Darter  v.  The  State,  5  Blackf.  61 ;  Sackleman  v.  Moat,  4 
id.  164. 

5.  Whether  the  declarations  of  a  person  in  possession  of 
personal  property,  other  than  choses  in  action,  are  admis- 
sible in  evidence  in  derogation  of  his  title,  is  a  point  upon 
which  the  authorities,  in  this  State,  conflict,  about  as  do 
those  in  other  States.  See  Ashl>y  v.  West,  8  Ind.  170;  also,  8 
Blackf  158,  262 ;  7  Ind.  442, 17,  615 ;  8  Ind.  256 ;  11  id.  847 ; 
4  id.  171. 

We  hold  them  admissible,  at  least,  to  disprove  title  in  the 
possessor,  and  one  claiming  title  only  through  him.  Whether 
they  may  be  used  to  prove  title  in  another  we  do  not  decide. 
See  on  this  point  the  following,  some  of  which  may  be  called 
leading  cases,  in  other  States :  Paige  v.  Cagwin,  7  Hill,  (N*. 
Y.  Rep.)  861;  Hines  et.  al.  v.  Soule,  14Vt.99;  Curriers.  Gale, 
14  Gray  (Mass.)  504;  Commonwealth  v.  Brown,  id.  419;  Com- 
monwealth V.  Saunders,  id.  894;  Commonwealth  v.  Goodwin, 
id.  55. 

6.  Declarations  forming  a  part  of  the  res  gesta,  in  connec- 
tion with  an  act  done,  may  be  given  in  evidence  where  the 
act  itself  is  legitimately  given  in  evidence,  and  this  equally  in 
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civil  and  criminal  cases,  and  without  regard  to  the  rule  that 
the  best  evidence  must  be  produced,  they  ranking  as  such. 
Bland  v.  The  State,  2  Ind.  608;  Burgess  v.  Clark,  8  Ind.  260; 
Austin  V.  Swanky  9  Ind.  109.  Also,  see,  7  Blackf.  607;  6  id. 
887,  496;  5  id.  217,  890;  4  Ind.  516,  837, 171;  5  irf.  133,  514; 
7  id.  590,  615;  9  id.  157,  875;  10  id.  819;  18  id.  258;  Ibid. 
321;  Lane  v.  The  State,  16  Ind.  14. 

In  the  case  at  bar,  we  think  the  act  by  which  Kinget  was 
deprived,  and  Wallace  invested  with  the  possession  of  the 
gold  in  suit,  was  one  legitimately  admissible  as  evidence  in 
this  case,  and  that,  consequently,  the  declarations  accompa- 
nying that,  and  explanatory  of  it,  were  admissible  as  a  part 
of  the  res  gesta.  Sut  could  the  declarations  in  this  case  ex- 
plain, that  is,  give  a  reason  for  or  character  to  the  act?  We 
do  not  decide  this,  as  we  think  that,  as  against  Wallace,  the 
declarations  were  admissible  as  the  declaration  of  the  person 
at  the  time  in  possession,  through  whom  the  defendant  claimed 
title.    See  the  cases  cited  under  the  5th  division,  supra. 

Per  Curiam. — ^The  judgment  below  is  reversed  with  costs. 
Cause  remanded  for  another  trial. 

J.  E.  McDonald  and  A.  L.  Boache,  for  the  appellant. 

T.  J.  Cason  and  jB.  W.  Harrison,  for  the  appellee. 


Little  and  Others  v.  The  Dahvillb  and  WnrrE  Lick  Plank 
Road  Company. 

In  an  action  begun  before  a  justice  of  the  peace,  in  which  the  defend- 
ant pleaded  affirmative  defences,  setting  up  a  demand  against  the 
plaintiff  for  over  ten  dollars,  and  the  cause  was  appealed  to  the 
Common  Pleas  Court,  and  judgment  rendered  there  against  the  de- 
fendant for  ten  cents,  and  an  appeal  was  taken  by  him  to  this  Court, 
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the  amount  stated  in  his  defence  before  the  jostice  gives  jurisdic- 
tion to  this  Court. 
In  an  action  by  a  Plank  Road  Company  to  recover  toll,  the  defend- 
ant is  entitled  to  establish  by  proof,  in  bar  of  the  plaintiff's  action, 
that  the  plaintiff's  right  to  exact  toll  had  never  vested  by  reason  of 
her  failure  to  perform  the  precedent  conditions  npon  the  perform- 
ance of  which  her  inght  to  take  toll  should  vest. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Davison,  J. — This  suit  originated  before  a  justice  of  the 
peace.  The  appellee  was  tlie  plaintiif,  and  WiUiam  and  Boheri 
Little  were  the  defendants.  The  plaintiff  in  her  complaint 
before  the  justice  alleges,  1.  That  defendants  on,  &c.,  at,  &c., 
did  then  and  there,  with  intent  to  defraud  the  plaintiff,  run 
by  her  gate,  on  said  road,  without  paying  their  toll ;  they,  the 
defendants,  being  then  and  there  in,  and  driving,  a  four 
wheeled  buggy,  drawn  by  one  horse,  over  the  plaintiff's  road, 
and  being  thei;!  and  there  liable  to  pay  ten  cents  toll  thereon, 
&c.,  wherefore  the  defendants,  by  force  of  the  statute,  &c., 
have  forfeited  ten  dollars,  and  an  action  hath  accrued,  &c, 
2.  That  defendants  are  indebted  to  th^  plaintiff  ten  cents  for 
toll  upon  a  four  wheeled  vehicle,  commonly  called  a  buggy, 
drawn  by  one  horse,  and  driven  by  the  defendants  over  q,nd 
along  said  road,  &c.  Wherefore  the  plaintiff  demands  20  dol- 
lars, &c.  To  the  second  paragraph  of  the  complaint,  the  de- 
fendants answered:  That  the  plaintiff  was  indebted  to  them 
20  dollars  on  account  of  tolls  overpaid  by  them,  to  her,  be- 
tween the  1st  of  July,  1856,  and  the  commencement  of  this 
suit,  wherefore  they  demand  judgment  against  the  plaintiff 
for  20  dollars,  &c. 

The  justice  gave  judgment  for  the  defendants.  The  plain- 
tiff appealed.  In  the  Common  Pleas,  to  which  the  cause  was 
taken  by  appeal,  there  was  a  verdict  in  favor  of  the  plaintiff 
for  ten  cents.  Motion  for  a  new  trial  denied,  and  judgment 
on  the  verdict.    Defendants  appeal  to  this  Court. 
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The  appellee  contends  that,  as  the  judgment  appealed  from 
is  for  a  sum  less  than  ten  dollars,  this  Court  has  no  jurisdic- 
tion. We  think  otherwise.  The  code  says :  "Appeals  may 
be  taken  from  the  Court  of  Common  Pleas  and  Circuit  Court 
to  the  Supreme  Court,  by  either  party,  from  all  final  judgments, 
except  in  actions  originating  before  a  justice  of  the  peace,  or 
mayor  of  a  city,  where  the  amount  in  controversy,  exclusive 
of  interest  and  costs,  does  not  exceed  10  dollars."  2  R.  S.  p. 
158,  sec.  550.  Under  a  provision  of  the  statutes  of  1843,  sim- 
ilar to  the  one  just  recited,  it  was  held  that  "the  amount  in 
controversy  in  the  Supreme  Court  settles  its  jurisdiction.*' 
Tripp  V.  miiot,  5  Blackf.  168;  Bead  v.  Sering,  7  id.  185;  Bo- 
gart  v.  New  Albany,  1  Ind.  88;  R.  S.  1843,  p.  628,  sec.  9. 
What,  then,  is  the  amount  in  controversy  in  this  case  ?  If 
the  purpose  of  the  appellants,  in  prosecuting  this  appeal,  was 
simply  to  be  relieved  of  the  payment  of  the  judgment  of  the 
lower  Court,  and  that  purpose  was  apparent  on  the  face  of 
the  record,  this  Court,  evidently,  would  have  no  jurisdiction; 
because,  that  being  the  case,  the  amount  of  that  judgment 
would  be  the  only  amount  in  controversy  before  us.  But 
here  the  record  shows  that  the  defendants  filed,  before  the 
justice,  an  affirmative  defence,  setting  up  a  claim  against  the 
plaintiff  of  20  dollars,  and  demanding  a  judgment  against 
her  for  that  sum.  This  defence  was  before  the  Common 
Pleas,  as  a  matter  of  controversy  in  the  suit.  The  entire  case 
is  before  this  Court  on  appeal.  And  the  amount  stated  in  the 
defence  must,  therefore,  be  allowed  to  settle  the  jurisdiction. 

The  record  does  not  profess  to  contain  the  evidence ;  but  it 
shows  that  the  defendants,  at  the  proper  time,  oiFered  to  prove 
by  a  competent  witness,  1.  That  no  part  of  said  road  was 
ever  constructed  20  feet  wide;  2.  That  the  road  had  never 
been  opened  40  feet  wide.  3.  That  it  was  not  constructed  so 
as  to  enable  teams  and  vehicles  to  pass  each  other  conven- 
iently or  otherwise.    4.  That  no  part  or  parcel  of  said  road 
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had  ever  been  completed  according  to  the  plans  and  specifi- 
cations of  the  cha.rtep  of  the  company.  These  items  of  evi- 
dence were  severally  offered  by  the  defendants,  and  severally 
refused  by  the  Court,  and  the  defendants  excepted,  Was  this 
exception  well  taken  ? 

The  act  incorporating  the  company  was  approved  Febru- 
ary the  12th,  1850,  and  provides,  inter  ulia,  as  follows:  "  That 
the  company  hereby  created  shall  cause  said  road  to  be  open- 
ed not  less  than  40  feet  wide,  nor  more  than  100  feet  wide, 
and  thatf  portion  of  it  constructed  of  plank  shall  consist  of  a 
permanent  single  track-plank  way,  with  proper  grades  and 
structures  of  earth  on  one  or  both  sides  of  said  plank  way, 
to  enable  teams  and  vehicles,  conveniently,  to  pass.  *  *  * 
Such  portions  as  may  be  McAdamized,  or  graveled,  or  of 
earth,  the  work  shall  be  not  less  than  20  feet  wide."  And 
"whenever  four  miles  of  said  work  shall  be  completed  by  said 
company,  a  gate  maybe  erected  thereon;"  and  "after  said 
road  shall  be  completed  said  company  may  erect  and  maintain 
toll  gates  at  such  points,  and  at  such  distances  from  each  other 
as  she  may  deem  proper,  and  the  tolls  which  may  be  charged 
upon  said  road,  and  payable  at  the  gates  erected  thereon, 
shall  not  exceed  the  following  rates,"  &c.  Local  acts  1851, 
pp.  248,  249,  §§  15, 18. 

In  view  of  these  statutory  provisions,  it  will  be  seen  that 
the  refused  evidence  proposed  to  prove  the  non-performance 
of  certain  conditions,  which,  it  is  assumed,  the  plaintiff  was 
bound  to  perform  in  advance  of  the  exercise  of  any  right  to 
erect  a  toll  gate  or  to  collect  toll.  This  position  seems  to  be 
within  a  proper  construction  of  the  act  of  incorporation  to 
which  we  have  referred.  True,  a  corporation  can  not  be  de- 
prived of  its  franchises,  otherwise  than  by  a  direct  proceed- 
ing in  the  nature  of  a  writ  ^  of  quo  warranto.  But  here  the 
defence,  to  which  the  proposed  evidence  was  intended  to  be 
applied,  does  not  seek  to  divest  any  vested  right  to  exact  toll. 
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The  evidence  simply  tends  to  prove  that  no  such  right  had 
ever  been  vested  in  the  plaintiff,  because  she  had  not  perform- 
ed the  precedent  conditions,  upon  the  performance  of  which 
it  was  to  vest.  Where  a  corporation  undertakes  to  enforce  a 
claim  in  a  court  of  justice,  performance  of  a  condition  prece- 
dent, if  any  exist,  to  its  right  to  recover  in  the  case  made, 
must  be  proved.  Brookville,  ^c,  Turnpike  Co.  v.  McCartr/j  8 
Ind.  892;  People  v.  Kingston,  ^c,  Co.,  28  Wend.  198,  206; 
Middle  Bridge,  S^c.  y.  Brooks,  1  Shep.  891;  Bonam  v.  Helat,  10 
Ohio  108;  12  Conn.  361;  2  Humph.  467;  8  Ohio  257,  287. 
We  are  of  opinion  that  the  Court,  in  refusing  the  evidence* 
committed  au  error. 

Per  Curiam, — The  judgment  is  reversed  with  costs.  Cause 
remanded. 

L,  M.  Campbell,  P.  S.  Kennedy,  and  M  Singer,  for  the  ap- 
pellants. 


Gonzales  v.  Thb  State. 


The  record  on  appeal  to  this  Court  in  a  criminal  case,  shonid  contain 
the  indictment,  and  show  that  the  same  was  properly  found. 

APPEAL  from  the  Knox  Circuit  Court. 

Per  Curiam. — ^In  this  case  the  appellant  was  convicted  of 
some  offence  and  sent  to  the  penitentiary;  but  for  what 
offence  does  not  appear,  there  being  no  indictment  in  the 
record,  nor  anything  to  show  that  any  indictment  was  ever 
found  against  him. 

The  judgment  is  reversed.  The  Clerk  will  give  the  proper 
notice  for  the  discharge  of  the  appellant. 

J.  K  McDonald  and  A.  L.  Roaehe,  for  the  appellant. 
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The  statute  does  not  anthorise  a  justice  of  the  peace  to  issne  a  sum- 
mons, in  a  civil  case,  running  more  than  thirty  days  before  return, 
and  hence  such  a  writ  is  void,  and  no  notice  to  the  defendant. 

In  a  proceeding  to  restrain  the  collection  of,  and  vacate  a  judgment, 
and  have  an  execution  set  aside,  the  execution  is  not  the  foundation 
of  the  action  in  that  sense  which  is  contemplated  by  the  section 
of  the  code  requiring  a  copy  to  be  filed  with  the  complaint. 

It  is  too  late  to  object  in  this  Court,  that  a  judgment  below  wad  ren- 
dered for  want  of  an  answer,  unless  there  was  a  motion  below  for  a 
new  trial  on  that  ground. 

APPEAL  from  the  Decatur  Common  Pleas. 

Hanna,  J. — This  was  a  suit  to  restrain  the  collection  of, 
and  vacate  a  judgmeitt,  and  to  have  an  execution  set  aside. 
It  is  averred  that  the  judgment  was  rendered  by  a  justice  of 
the  peace,  and  is  void,  because  it  was  taken  on  a  default,  and 
without  legal  notice  having  been  given.  A  transcript  of  the 
judgment  and  proceedings  preceding  it  was  fiTed;  by  which 
it  appears  that  the  summons  issued  on  the  15th  day  of  Sep- 
tember, and  was  made  returnable  on  the  16th  day  of  October^ 
and  was  "served  by  reading  on  the  15th  day  of  September^  on 
the  conductor,  by  the  name  of  John  W.  McQuiston,  who  re- 
fused to  receive  it.    Then  served  it  on  the  agent  by  copy." 

A  demurrer  to  the  complaint  was  overruled.  It  is  insisted 
by  the  appellant  that  the  complaint  and  exhibits  show  a  valid 
judgment,  and  that  a  copy  of  the  execution,  sought  to  be  set 
aside,  should  have  been  filed  therewith. 

Aside  from  the  question  of  the  legality  of  the  manner  of 
service,  we  are  of  opinion,  following  the  case  of  the  Ohio,  ^c. 
V.  Hanna,  16  Ind.  891,  that  the  summons  was  invalid,  and  po 
form  of  service  thereof  could  create  an  obligation  upon  the 
defendant  to  answer  thereto,  or  bind  it  by  any  action  based 


02  SUPREME  COURT  OP  INDIANA. 

Fuller  9.  The  Indianapolis  and  Cincinnati  Railroad  Co. 

thereon  in  its  absence.  It  is  therefore  not  necessary  to  exam- 
ine a  question  raised  as  to  the  right  of  the  appellant  to  procure 
an  amendment  of  the  return  of  the  officer. 

As  to  the  question  concerning  the  validity  of  the  complaint 
in  the  absence  of  a  copy  of  the  execution :  The  date  of  the 
issue  of  the  eaid  writ  is  alleged,  but  it  is  not  shown  whether 
it  had  passed  into  the  hands  of  the  officer  to  be  executed. 
No  copy  is  given,  nor  excuse  for  not  setting  it  forth.  Should 
it  have  been  furnished? 

It  appears  to  us  that  the  execution  is  not,  in  this  instance, 
the  foundation  of  the  action  in  that  sense  which  was  contem- 
plated by  the  statute  requiring  a  copy  to  be  filed. 

The  demurrer  to  the  complaint  was  rightly  overruled. 

An  answer  of  two  paragraphs  was  filed;  the  second  being 
the  general  denial.  A  demurrer  was  sustained  to  the  first, 
leave  taken  to  amend,  and  an  amended  answer  of  four  para- 
graphs filed;  a  demurrer  to  the  second,  third  and  fourth  was 
sustained;  and  the  first,  being  the  general  denial,  was  with- 
drawn, and  judgment  suffered  to  pass,  setting  aside  the  execu- 
tion, and  declaring  the  judgment  a  nullity.  It  is  now  urged 
that  judgment  for  want  of  an  answer  was  taken  whilst  the 
general  denial,  the  second  paragraph  of  the  original  answer, 
still  remained.  We  are  of  opinion  that  said  paragraph  waa 
treated  and  considered  by  both  parties  and  the  Court  as  being 
out  of  the  record,  and  that  it  is  now  too  late  to  raise  the 
question  for  the  first  time :  no  motion  for  a  new  trial  having 
been  made  below. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Gavin  ^  Hordy  for  the  appellant. 

J.  S.  Scobey^  for  the  appellee. 
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Contracting  with  a  corporation,  as  such,  which  is  authorized  by  a 
general  law,  admits  its  existence,  and  a  general  denial  admits  the 
capacity  of  the  corporation  to  sue. 

It  would  seem,  that  municipal  corporation  bonds,  payable  to 
bearer,  are  commercial  paper,  and  governed  by  the  law  merchant. 

Section  6,  of  the  act  of  December  31,  1849,  local  acts  1849,  and  '50, 
p.  39,  legalized  the  stock  subscribed  by  counties  before  its  passage, 
and  empowered  the  commissioners  to  issue  bonds  for  its  payment. 

The  same  act  restricted  the  railroad  company  therein  named  from  sel- 
ling its  own  bonds  at  a  greater  discount  than  ten  per  cent.,  but  did 
not  so  restrict  it  in  the  sale  of  the  bonds  of  others. 

APPEAL  from  the  Bartholomew  Circuit  Court. 
Perkins,  J. — Bright  sued  the  county  of  Bartholomew  on 
bonds,  of  one  of  which  we  give  a  copy  as  a  sample: 

[No.  1.] 

u^iQQ  State  op  Indiana,       1 

*  County  op  Bartholomew./ 

"Issued  in  pursuance  of  law,  and  an  order  of  the  Board  of 
Commissioners,  for  stock  in  the  ColumbuSj  Nashvittey  and 
Bloomington  Railroad  Company. 

"Be  it  known,  that  the  county  of  Bartholomew^  in  the  State 
of  Indiana,  for  value  received,  owes  to  the  Columbus,  Nash- 
ville  and  Bloomington  Raiload  Company,  the  sum  of  100  dol- 
lars of  lawful  money  to  be  paid  to  the  said  Columbus,  Nash- 
ville and  Bloomington  Railroad  Company,  or  to  the  bearer,  in 
ten  years  from  this  date,  with  interest  thereon,  at  the  rate  of 
seven  per  centum  per  annum,  out  of  the  treasury  of  said 
county,  without  any  relief  whatever  from  valuation  or  ap- 
praisement laws,  said  interest  to  be  paid  annually  by  the 
treasurer  of  said  county,  on  the  first  Monday  in  Marehj  at  the 
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Branch  at  Madison  of  the  State  Bank  of  Indiana^  upon  the 
presentation  of  the  coupon  for  the  same,  hereunto  attached, 
at  which  place  the  principal  hereof  will  be  paid  when  due, 
with  the  privilege  to  the  bearer  hereof  of  exchanging  this 
bond  to  the  whole  amount  which  may  be  due  thereon,  at  any 
time,  for  an  equal  amount  of  the  capital  stock  in  the  Colum- 
bus, Nashville  and  Bloomington  Railroad  Company^  at  par,  upon 
presentation  thereof  to  Ihe  secretary  of  said  railroad  com- 
pany. And  for  the  payment  of  this  bond,  and  interest 
thereon,  in  manner  aforesaid,  the  faith  of  said  county  and  its 
revenues,  as  well  as  two  shares  of  the  capital  stock  of  said 
railroad  company,  and  all  dividends  thereon,  are  hereby  irre- 
vocably pledged. 

"  In  witness  whereof  the  Board  of  Commissioners  of  the  said 
county  have  caused  these  presents  to  be  issued  and  signed,  on 
their  behalf,  and  on  behalf  of  said  county,  by  the  under- 
signed, their  agent  and  attorney  for  that  purpose,  duly  ap- 
pointed, and  to  be  countersigned  by  the  auditor,  and  sealed 
with  the  seal  of  the  said  county,  this  first  day  of  Augustj  A. 
D.  1850.  N.  T.  Hanser,  Agent. 

**By  order  of  the  Board  of  Commissioners  of  the 
county  of  Bartholomew ,  the  above  bond  is  hereby 

[l.  s.]      countersigned  by  me  as  Auditor  of  said  county, 
and  sealed  with  the  seal  of  said  county. 

.  "David  R.  Wayland,  Auditor," 

The  coupons  are  attached,  the  first  of  which  we  copy: 
"No.  1.  Interest  warrant.  On  March  1st,  1851,  the  Treas- 
urer of  the  county  of  Bartholomew  will  pay  to  the  bearer  7 
dollars,  at  the  Branch  at  Madison  of  the  State  Bank  of  Indi- 
ana,  for  interest  on  bond  No.  1,  issued  A.  D.  1850.  For  the 
Board  of  Commissioners.  N.  T.  Hanser,  Agent." 

The  defendant  answered  in  six  paragraphs. 
1.  General  denial. 
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2.  In  denial  of  the  existence  of  the  corporation. 
S.  The  same. 

4.  That  the  Board  of  Commissioners  authorized  the  taking 
of  the  stock  twenty-three  days  before  the  law  empowered 
them  to  subscribe  it. 

5.  That  "said  plaintiff  purchased  said  bonds  at  a  greater 
deduction  than  ten  per  cent,  upon  the  principal  thereof." 

6.  That  the  assent  of  a  majority  of  the  voters  of  Bartholo- 
meic  county  was  not  obtained  to  the  subscription  of  the  stock. 

A  demurrer  was  sustained  to  the  last  five  paragraphs  of  the 
answer;  and  that  ruling  presents  the  only  question  for  our 
consideration. 

The  railroad  corporation  was  authorized  by  a  general  con- 
stitutional law,  of  which  the  Court  takes  judicial  notice. 
This  being  so,  the  contract  with  the  corporation-  as  such,  ad- 
mitted its  existence;  and,  further,  the  general  denial  admitted 
the  capacity  of  the  plaintiff  to  sue.  Heaston  v.  The  Cincin- 
natiy  ^e.j  Co.y  16  Ind.  275.  The  last  three  paragraphs,  there- 
fore, are  all  that  require  examination ;  but,  before  proceeding 
with  it,  we  will  notice,  for  a  moment,  another  question  much 
discussed  by  counsel,  viz :  the  negotiability  of  municipal  cor- 
poration bonds,  drawn  payable  to  bearer,  though  the  pending 
cause  does  not  call  for  its  decision.  Bills  of  exchange  are 
commercial  paper,  that  is  to  say,  they,  by  international  law, 
are  governed  by  the  law-merchant,  the  lex  mercatoiia  being  in 
fact  a  part  of  the  law  of  nations.  1  Black.  Comm.  273;  4  id. 
67.  The  law  of  nations,  including  the  lex  mercatoria,  is  a  part 
of  the  English  common  law.  Id.  The  English  common  law 
is  a  part  of  the  law  of  Indiana.    1  R.  S.  by  G.  &  H.  p.  415. 

Whatever  paper,  then,  is  governed  by  the  law-merchant, 
under  the  English  common  law,  is  governed  by  the  law-raer- 
merchant  in  Indiana^  independent  and  in  the  absence  of  any 
special  statute  on  the  subject.  It  would  seem  that  both  for- 
eign and  inland  bills  of  exchange  are  such  paper.    Mix  v. 
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The  State  Banky  18  Ind.  521.  See  Snyder  v.  OcUmaUj  16  Ind, 
265.  The  weight  of  authority  now  seems  to  be  that  muni- 
cipal corporation  bonds,  payable  to  bearer,  are  also  such 
paper.  See  the  cases  collected  by  Professor  Dwight  in  a  note 
to  Cloud  V.  The  Town  of  Kerling,  1  Am.  L.  R^g.  (llT.  S.)  p.  290. 
See,  in  addition,  Society  for  Savings  v.  Neio  London^  ibid.  242  J 
also,  The  Junction^  ^c,  Co.  v.  Cleneayy  13  Ind.  161.  It  would 
seem  that  the  reason  of  the  law,  making  bills  of  exchange 
commercial  paper,  applied  in  full  force  to  the  bonds  of  which 
we  are  speaking.  They  are  issued  as  marketable  securities. 
They  are  for  the  purpose  of  raising  money,  by  transfer,  in  the 
monetary  world,  and  should  be  governed  by  such  principles 
as  will  tend  to  secure  the  confidence  in  them  of  the  men  of 
that  world.  We  turn  now  to  the  paragraphs  of  the  answer, 
requiring  notice,  and  we  be^n  with  the  fourth,  which  asserts 
that  the  Board  of  Commissioners  prematurely  subscribed. 

It  was  competent,  under  the  old  Constitution,  for  the  Leg- 
islature of  Indiana  to  vest  county  boards  with  the  power  to 
subscribe,  on  behalf  of  their  several  counties,  stock  in  public 
works.  The  City  of  Aurora  v.  Westy  9  Ind.  74.  In  1842,  the 
Legislature  turned  over  to  private  companies  all  the  public 
works  projected  by  the  State;  and  by  section  61,  of  the  act 
making  the  transfer,  authorized  any  county  in  the  State  to 
take  stock  in  such  companies.    Acts  of  1842,  p.  1. 

In  1849,  the  Legislature  chartered  the  OolumhuSy  Nashville 
and  Bloomington  Company  to  construct  a  branch  of  the  Mad- 
ison Railroady  one  of  those  turned  over  by  the  State  to  a  pri- 
vate company.  Local  acts  of  1849,  p.  306.  That  act  made 
no  provision  on  the  subject  of  counties  taking  stock.  But 
the  county  of  BartholometOy  perhaps  supposing  the  right  ex- 
isted under  the  act  of  1842,  did,  by  her  commissioners,  on  the 
8th  day  of  Decernbery  1849,  subscribe  stock  in  said  company; 
and,  on  the  Slst  day  of  the  same  month,  the  Legislature  en- 
acted as  follows : 
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^^Sec.  6.  It  shall  be  lawfal  for  said  company  to  receive 
payment  for  stock  from  any  railroad  company,  incorporation, 
county,  or  individual,  in  the  bonds  of  such  company,  incor- 
poration, county,  or  individual,  in  such  form,  and  at  such 
time  of  payment,  and  bearing  such  rate  of  interest  as  may  be 
agreed  on;  and  any  railroad  company,  incorporation,  or 
county,  or  the  boards  of  commissioners  of  any  such  county, 
are  hereby  authorized  to  make  and  issue  any  such  bonds  for 
that  purpose,  for  any  stock  taken,  or  to  be  hereafter  taken  in 
said  company.  And  it  shall  be  lawful  for  said  railroad  com- 
pany, for  the  purpose  of  constructing  the  said  road  in  this 
bill  named,  and  for  equipping  and  using  the  same,  to  make 
and  issue  their  own  bonds,  in  such  form,  and  for  such  sum  of 
money,  and  bearing  such*  rate  of  interest,  and  to  negotiate 
and  dispose  of  the  same,  in  such  manner  as  the  directors 
thereof  shall  deem  for  the  best  interests  of  the  company;  but 
no  bonds  shall  be  issued  by  said  company  for  any  other  pur- 
pose whatever;  and  all  such  bonds  shall  be  siraed  by  the 
president,  and  attested  by  the  secretary  of  the  company,  and 
sealed  by  their  seal :  Provided^  That  no  su<2h  bond  shall  be 
issued  for  a  less  sum  than  100  dollars;  and  provided  further^ 
that  no  such  bond  shall  bear  a  higher  rate  of  interest  than 
ten  per  cent,  per  annum,  nor  be  sold  by  said  company  at  a 
greater  deduction  than  ten  per  cent,  upon  its  principal,  and 
that  it  shall  not  hereafter  be  lawful  for  the  Board  of  Com- 
missioners of  any  county  that  has  not  subscribed  for  stock  la 
said  company,  to  subscribe  for  any  such  stock  without  jjrst 
obtaining  the  assent  of  a  majority  of  the  voters  of  such 
county  thereto,  by  a  vote  or  petition,  or  otherwise :  and  pr<h 
vided,  alsOj  that  the  County  Commissioners  of  the  county  of 
Morgan  shall  not  be  authorized  to  take  any  stock  in  said 
road.''  Local  Acts  of  184a-50,  p.  89. 
This  section  of  the  statute  did  these  things  among  otheni: 
I.  It  legalized  the  stock  subscribed  by  counties  before  its 
Vol.  XVm— 7. 
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passage,  and  empowered  the  commissioners  to  issue  bonds  for 
its  payment.    Davis  v.  The  State  Bank,  7  Ind.  816. 

2.  It  restrained  the  company  from  selling  its  own  bonds  at 
a  greater  discount  than  ten  per  cent.,  but  did  not  so  restrain 
it  in  the  sale  of  the  bonds  of  others. 

8.  It  prohibited  counties  from  subscribing  stock  after  its 
passage  without  the  consent  of  a  majority  of  the  voters,  sev- 
erally,  of  such  counties. 

The  first  of  the  foregoing  propositions  shows  that  the  4th 
paragraph  of  the  answer  was  bad ;  and  the  first  and  third 
together  show  that  the  sixth  paragraph  was  bad.  See,  in 
connection  with  this  point.  The  People  v.  Zeyst,  28  N.  T. 
Court  of  App.  140;  Society  for  Savings  v.  The  City  of  New 
LondoHy  supra^  and  Gloud  v.  The  Town,  ^c,  supra.  The  sec- 
ond of  the  foregoing  propositions  shows  that  the  fifth  para- 
graph of  the  answer  was  bad. 

As  a  general  proposition,  the  owner  of  property  has  a  right 
to  sell  it  according  to  the  dictates  of  his  own  judgment. 
Frank  v.  Peters,  9  Ind.  848;  McTaggaH  v.  Base,  14  id.  280. 
This  proposition  must  be  applicable  to  corporations,  acting 
within  the  general  scope  of  their  powers.  But  corporations 
may  be  restricted  in  this  right,  as  well  as  others,  by  the  terms 
of  their  charter.  In  this  case,  the  charter  restricts  the  cor- 
poration only  in  the  exercise  of  the  right  of  sale  of  its  own 
bonds.  This  is  plain  from  the  language  itself,  of  the  section 
quoted,  which  is  the  only  one  containing  restrictions  on  the 
power  of  sale;  and  we  do  not  think  it  is  for  the  Court  to  add 
to  them.  If,  by  a  fair  construction  of  the  restriction  con- 
tained in  the  charter,  it  could  be  made  to  apply  to  all  bonds, 
it  would  be  the  duty  of  the  Court  to  apply  it;  but  the  re- 
striction does  not  admit  of  such  construction.    It  is  explicit. 

We  may  further  remark,  that  the  paragraph  of  the  answer 
in  question  is  probably  bad,  is  certainly  liable  to  a  motion  to 
be  made  more  special,  on  account  of  its  failure  to  state  facts. 
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It  asserts  a  conclusion.  It  should  have  stated  what  rate  of 
discount  the  bonds  were  purchased  at,  or  given  other  dates 
firom  which  the  Court,  by  calculation,  could  have  ascertained 
that  rate. 

Per  Curiam. — ^The  judgment  below  is  affirmed  with  6  per 
cent  damages  and  costs. 

&  Stansifer  and  2>.  McDonald^  for  the  appellant. 

Jr.  G,  Bright^  for  the  appellee. 


Martin  and  Another  v.  Custer  and  Another. 

In  actionB  in  the  Circuit  or  Common  Pleas  Court,  where  the  plaintiff 
makes  out  a  case  which  entitles  him  prima  facie  to  recoTW  M 
dollars,  or  more,  and  the  recovery  is  reduced  helow  5|0  doUan  hj 
evidence  adduced  under  a  plea  of  part-performance  of  the  contract 
which  constitutes  the  ground  of  action,  although  not  pleaded  ia 
form  by  way  of  set-oflf  or  counter  claim,  the  plaintiff  is  entitled  to 
recover  his  costs.  * 

APPEAL  from  the  Jefferson  Circuit  Court. 

WoRDBN,  J. — This  was  an  action  by  the  appellees  againit 
the  appellants  upon  a  contract  by  which  the  defendants  agreed 
to  deliver  to  the  plaintiff,  at  a  stipulated  time  and  place,  ten 
thousand  staves,  at  the  rate  of  SO  dollars  per  thousand;  tfte 
plaintifbaverringthatthey  had  paid  110  dollars  on  the  con- 
tract, but  that  the  staves  had  not  been  delivered  in  pursuance 
oi  the  terms  of  the  contract,  and  averring  that  the  plaintiUs 
were  ready  at,  Ac,  to  receive  and  pay  for  the  same. 

The  defendants  pleaded,  each,  the  general  denial ;  and  joint- 
ly, that  seven  thousand  of  the  staves  had  been  deliveredl, 
within  the  time  as  prolonged  by  a  subsequent  agreement,  and 
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that  the  plaintiffs  refused  to  received  any  more.  Also,  a  set- 
off for  staves  sold  and  delivered.  There  were  other  pleadings 
not  material  to  the  question  involved.  Verdict  and  judgment 
for  the  plaintiff  for  8  dollars  and  60  cents. 

The  defendants  moved  to  tax  the  costs  to  the  plaintiff,  but 
this  motion  was  overruled,  and  judgment  rendered  in  favor 
of  the  plaintiff  for  costs.>  This  ruling  presents  the  only  ques- 
tion involved  in  the  case. 

The  plaintiffs,  having  recovered  less  than  50  dollars,  the 
action  having  been  commenced  in  the  Circuit  Court,  were 
liable  to  pay  the  costs,  unless  the  judgment  was  reduced  be- 
low 50  dollars  by  a  set-off  or  counter-claim,  pleaded  and 
proved  by  the  defendants,  in  which  case  the  plaintiffs  were 
entitled  to  recover  costs.    2  R.  S.  1852,  p.  126,  sec.  897. 

The  question  in  the  case  is,  did  the  plaintiffs  make  out  a 
prima  facie  claim  of  50  dollars  or  over,  and  was  that  claim 
reduced  below  50  dollars  by  a  set-off  or  counter-claim  pleaded 
and  proved?  Higman  v.  Brown,  3  Ind.  430.  We  are  of 
opinion  that  they  made  out  a  prima  facia  claim  for  more  than 
60  dollars.  They  proved  the  payment  on  the  contract  of  the 
110  dollars,  an(^ would  have  been  entitled  to  recover  that  sum 
without  showing  any  special  damage,  unless  the  defendants 
had  in  whole  or  in  part,  discharged  the  contract  on  their  part, 
or  been  by  some  means  released  therefrom.  Proof  of  such 
discharge  or  release  devolved  upon  the  defendants.  Hence  it 
is  clear  that  the  first  branch  of  the  question  must  be  answered 
in  the  affirmative. 

It  was  proven  that  the  defendants  delivered  a  part  of  the 
staves,  and  in  this  way  the  prima  facie  claim  was  reduced  be- 
low 50  dollars.  A  plea  of  full  performance  would  not  proba- 
bly be  required  as  a  counter-claim,  but  a  partial  performance 
comes  within  the  exact  statutory  definition  of  a  counter- 
claim; which  is,  ^'any  matter  arising  out  of,  or  connected 
,  with,,  the  cause  of  action,  which  might  be  the  subject  of  an 
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action  in  favor  of  the  defendant,  or  which  would  tend  to  re- 
duce  the  plaintiff's  claim  or  demand  for  damages.'^  2  K.  8. 
1852,  p.  41,  sec.  69.  It  is  evident  that  a  delivery  of  a  part  of 
the  staves  would  ^^tend  to  reduce  the  plaintiff's  claim  for  dam- 
ages.'' The  matter  was  not*  pleaded,  in  form,  as  a  counter- 
claim; but  that,  li  has  been  held,  is  not  material.  Pbag  v. 
LaXhiCj  7  Ind.  676. 

We  are  of  opinion  that  on  the  case  made  by  the  evidence, 
the  ruling  of  the  Court  was  correct;  hence  the  judgment 
must  be  afEirmed. 

Per  Curiam, — The  judgment  below  is  affirmed  with  costs. 

ff.  W.  Harrington^  for  the  appellants. 

C.  E.  Walker  and  G.  W.  Richardson^  for  the  appellees. 


Batlb  and  Another  v.  Bosekthal. 

APPEAL  from  the  Howard  Circuit  Court. 
Per  Curiam. — The  judgment  in  this  case  is  affirmed  on  the 
evidence,  with  1  per  cent,  damages  and  costs. 
N.  a.  Lindsay^  for  the  appellants. 
Thomas  J".  Harrison  and  D.  MosSj  for  the  appellees. 


Evans  v.  The  Southbkn  Turnpike  Co. 

A  general  denial  under  the  code  does  not  put  in  issve  the  exeention 
of  a  written  instrament  which  is  the  foundation  of  the  action,  bvl      /j^/fti^ 
only  its  ezlBtence,  unlefls  it  is  sworn  to.  ^  ^/ 

/ 
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The  general  denial  under  oath,  in  code-pleading,  is  eqaivalent  to  a 

yerified  non  eUfacHmm^  and  puts  in  issue  the  execution  (including, 

the  once  existence)  of  the  instrument  sued  on. 
13ie  general  law  for  the  organisation  of  turnpike  companies  does  not 

make  copies  of  articles  of  aasocifttion  evidence,  and  therefore  the 

original  articles  are  the  best  evidence. 

APPEAL  from  the  Howard  Common  Pleas. 

Pbrkins,  J. — ^The  Southern  Turnpike  Company  sued  Richard 
.  BvauB  upon  a  subscription  of  stock.  A  copy  of  the  articles 
containing  his  subscription  was  filed  with  the  complaint. 
Hoans  answered  by  general  denial  under  oath.  Trial  by  the 
Court,  judgment  for  the  plaintiff,  over  a  motion  for  a  new 
trial  overruled. 

Non  est  factum  was  the  general  issue  at  common  law  in 
actions  on  bonds,  and  its  office  was  to  put  in  issue  the  execu- 
tion of  the  deed  sued  on.  It  was  not  necessary  that  the  plea 
should  be  verified.  In  Indiana^  the  term,  non  est  factum^  is 
and  has  been  applied  to  all  pleas,  answers,  and  replies  that 
deny  the  execution  of  a  written  instrument  constituting  the 
foundation  of  the  previous  pleading  answered  by  such  denial, 
but  in  this  State,  such  pleading,  under  our  statute,  has  not 
been  regarded  as  having  the  effect  to  put  in  issue  the  execu- 
tion of  any  written  instrument,  but  only  its  existence,  unless 
the  pleading  was  verified  by  oath,  (Ind.  Dig.  651 ;  16  Ind.  206; 
6  Ind.  125,)  and  hence,  where  such  pleading  was  not  verified, 
no  evidence  touching  the  execution  of  the  instrument  was 
admissible,  not  being  relevant  to  any  issue.  This  has  been 
held  under  all  the  statutes,  varyiqg  though  they  have  been, 
somewhat,  in  their  language,  because  the  purpose  of  them  all 
has  been,  as  has  been  always  understood,  to  deprive  the  plea 
or  answer  of  non  est  factum  of  the  effect  of  putting  in  issue 
the  execution  of  the  writing,  unless  it  was  sworn  to.  It  is  so 
iMid  in  Virginia^  the  mother  of  the  law,  and  in  Illinois^  Texas 
and  other  States  that  have  adopted  it  from  her. 
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It  would  have  been  an  idle  piece  of  legislation  to  have 
simply  given  it  the  effect  of  changing  the  burden  of  proof 
where  there  was  no  denial  on  oath,  for  the  plaintiff  would 
still  have  been  compelled  to  provide  himself  with  all  his  evi- 
dence, while  he  would  have  been  deprived  of  the  advantage 
of  the  open  and  close,  in  the  introduction  of  evidence  on  the 
point.     See  6  Ind.  125. 

The  defendant  ought  to  know  better  than  any  body  else 
whether  he  executed  the  note  in  suit  or  not,  and  if  he  will 
not  deny  it  under  oath,  by  a  general  or  special  non  eatfadumj 
there  is  no  hardship  in  holding  the  execution  admitted.  The 
general  denial  under  oath  is  equivalent  in  code-pleading,  to  a 
verified  non  est  factum,  and  puts  in  issue  the  execution  (inclu- 
ding the  once  existence)  of  the  instrument  sued  on. 

In  the  case  at  bar,  then,  it  devolved  upon  the  plaintiff,  un- 
der the  verified  general  denial,  to  prove  the  existence  and 
execution  of  the  written  subscription  on  which  the  suit  waa 
brought.  The  statute,  constituting  the  charter  of  turnpike 
corporations,  does  not  make  copies  of  articles  of  association 
evidence;  hence,  the  original  articles  were  the  best  evidence, 
but  they  were  not  introduced.  Their  contents,  and  the  sub- 
scription of  stock  upon  them  by  the  defendant,  were  proved, 
however,  by  secondary  evidence  without  objection,  and  to  that 
degree  that  will  not  allow  this  Court  to  disturb  the  judgment. 

The  order  of  the  directors  for  the  payment  of  the  stock 
had  been  regularly  made,  but  it  is  objected  that  notice  there- 
of had  not  been  published  thirty  days.  As  it  was  not  sought 
to  forfeit  the  stock,  notice  of  calls  were  not  necessary.  The 
turnpike  act  is  similar  in  this  particular  to  the  railroad  act. 
See  Heaston  v.  The  Cincinnati,  ^c,  Co.,  16  Ind.  275. 

Per  Curiam. — The  judgment  is  affirmed  with  one  per  cent 
damages  and  costs. 

Mellett  ^  Martindaley  for  the  appellant. 

8.  T.  FcweUj  for  the  appellees. 
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"Ward  and  Another  v.  Buell. 

Section  790,  2  B.  S.,  p.  213,  when  applied  to  the  construction  of 
bonds  given  to  stay  execntion,  or  on  appeal,  shall  be  construed 
to  mean: 

1.  Any  instrument,  in  writing,  however  defective,  which  the  parties 
execute  for  the  purpose  of  staying  execution,  or  on  appeal,  and  the 
officer  accepts  for  such  purpose,  will  have  the  force  and  effect  of 
an  appeal  bond  against  all  the  parties  executing  it,  and  will  stay 
execution   till  the  Court  shall  quash  the  bond. 

2.  If  the  instrument  specifies  no  amount,  or  contains  no  penalty,  the 
law  will  hold  the  obligors  in  it  liable  to  the  extent  required  by  the 
statute  upon  an  appeal  and  supersedeas,  in  such  case,  on  the  ground 
of  intention  in  the  parties  executing  the  instrument  to  become  lia- 
ble to  that  extent. 

3.  But  sureties  may  expressly  limit  the  amount  of  their  liability  by 
the  terms  of  the  obligation ;  and  if  they  do,  and  the  officer  is  still 
satisfied  with  it,  and  accepts  it,  they  will  not  be  bound  beyond  the 
amount  named,  but,  it  proving  insufficient,  the  officer  might  be  lia- 
ble for  the  deficiency. 

APPEAL  from  the  Marion  Circuit  Court. 
Perkins,  J. — This  suit  was  founded  on  a  written  instru- 
ment, as  follows : 

"Know  all  men  by  these  presents,  that  we and 

are  held  and  firmly  boand  unto  Lucius  C.  Buell 


in  the  penal  sum  of ,  and  for  the  payment  of  which 

we  bind  ourselves,  our  heirs,  and  executors,  sealed  and  dated 

this day  of ,  A.  D.  1858.    The  condition 

of  the  above  obligation  is  such  that  if  the  said  Ephraim  G. 
Ward  shall  duly  prosecute  an  appeal  by  him  taken  to  the 
Supreme  Court  of  Indiana  from  a  judgment  rendered  in  the 
Hancock  Circuit  Court  in  favor  of  Lucius  (7.  Buell  against 
said  Ephraim  G.  Wardj  and  shall  pay  such  judgment  as  may 
be  rendered  against  Ephraim  (?.  Ward  in  said  Supreme  Court 
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and  in  favor  of  said  Lucius  C.  Budlj  then  this  obligation  to 
be  void,  else  to  remain  in  fall  force  and  virtue. 

EpHRADf  G.  Ward,  [bbal.] 
Gborgb  W.  Mbar8,  [sbal.] 

This  bond  was  approved  by  the  Clerk  of  the  Supreme  Court. 
The  only  question  in  the  cause  is  whether  the  obligors  are 
liable  upon  the  bond.  The  bond  was  given  upon  a  super- 
sedeas-order,  on  an  appeal  taken  after  the  close  of  the 
term  at  which  judgment  was  rendered,  and  the  legal  obliga- 
tion of  such  a  bond,  the  statute  declares  to  be  that  the  appel- 
lant "will  duly  prosecute  his  appeal,  and  abide  by  and  pay 
the  judgment  and  all  costs  which  may  be  rendered  or  affirmed 
against  him."     Sec.  563,  2  R.  S.  160. 

The  statute  further  declares  that  no  bond  or  written  under- 
taking "  taken  by  any  officer  in  the  discharge  of  the  duties  of 
his  office,  shall  be  void  for  want  of  form  or  substance,"  **  but 
the  principles  and  sureties  shall  be  bound  by  such  bond,  recog- 
nizance or  written  undertaking,  to  the  full  extent  contem- 
plated by  the  law  requiring  the  same;  and  the  sureties  to  the 
amount  specified  in  the  bond  or  recognizance."  Sec.  790,  2 
R.  S.  218. 

This  section  is  confused,  and  somewhat  contradictory,  but 
force  must  be  given  to  all  its  parts  if  possible. 

It  provides,  first,  that  "the  principal  and  sureties  shall  be 
bound''  to  the  extent  of  the  obligation  required  by  law  in  the 
case,  without  reference  to  any  amount  specified  in  the  writing. 
It  provides,  further,  that  the  sureties  shall  be  bound  "to  the 
amount  specified  in  the  bond,"  &;c.  The  section,  taken  as  a 
whole,  we  think,  means  this : 

1.  Any  instrument  in  writing,  however  defective,  which 
the  parties  execute  for  the  purpose  of  staying  execution  on  an 
appeal,  and  the  officer  accepts  for  such  purpose,  will  have  the 
force  and  effect  of  an  appeal  bond  against  all  the  parties  exe* 
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cuting  it,  and  will  stay  execution  till  the  Court  may  quash  ihe 
bond. 

2.  If  .the  instrument  specifies  no  amount,  or  contains  no 
penalty,  the  law  will  hold  the  obligors  in  it  liable  to  the  ex- 
tent required  by  the  statute  upon  an  appeal  and  supersedeas 
in  such  case,  on  the  ground  of  intention  in  the  parties  execu- 
ting the  instrument,  to  become  liable  to  that  extent.    But : 

8.  Sureties  may  expressly  limit  the  amount  of  their  liability 
by  the  terms  of  the  obligation ;  and  if  they  do,  and  the  offi- 
'Cer  still  is  satisfied  with  it  and  accepts  it,  they  will  not  be 
bound  beyond  the  amount  named,  but,  it  proving  insufficient, 
the  ofiicer  might  be  liable  for  the  deficiency.  Such  we  think 
the  meaning  and  the  policy  of  the  statute. 

Per  Curiam. — The  judgment  is  affirmed  with  one  per  cent* 
damages  and  costs. 

J.  A.   Beak  and  Thomas  A.  Hendrichy  for  the  appellants. 

John  L.  Ketchamy  for  the  appellee. 


HousER  V.  The  State. 


An  indictment  for  selling  liquor  contrary  to  the  proyisions  of  the  act 
of  1859,  need  not  aver  what  kind  of  liquor  was  sold. 

A  prosecution  on  such  an  indictment  can  not  be  sustained  unless  the 
proof  correspond  with  ike  ayerment,  and  establish  the  fact  that  the 
liquor  was  intoxicating. 

The  fact  that  a  proper  application  had  been  made  for  a  license,  and 
the  license  regularly  granted,  does  not  shield  a  man  from  punish- 
ment for  sales  made  thereafter,  unless  it  appear  that  he  had  paid 
into  the  treasury  the  requisite  sum,  and  had  filed  the  requisite 
bond. 
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APPEAL  from  the  Tippecanoe  Circuit  Court 

Hanna,  J. — ^Indictment  for  ^<  unlawfully  selling  intoxicating 
liquors  in  a  less  quantity  than  a  quart"  Motion  to  quash 
overruled.  Is  the  description  of  the  article  sold  sufficient? 
The  first  section  of  the  act  of  1859,  p.  202,  is  that  ^^no  person 
shall  sell  or  harter,  Ac,  any  intoxicating  liquors,  &c.  The 
second  section  is,  that  ^Hhe  words  intoxicating  liquors  shall 
apply  to  any  spiritous,  vinous,  or  malt  liquors,  or  to  any  in- 
toxicating liquor  whatever,  which  is  used,  or  may  he  used,  as 
a  beverage/'  Should  the  pleader  have  alleged  the  particular 
kind  of  ^intoxicating  liquors"  so  sold,  as  brandy,  gin,  &c.? 

At  the  last  term  of  this  Court,  in  the  case  of  Simpson  v. 
The  Staiey  this  question  was  settled.  We  adhere  to  that  con- 
elusion.  A  question  is  presented  as  to  whether  the  evidence 
was  sufficient;  it  was  that  the  witness  purchased  three  gills 
of  liquor.  It  was  not  even  stated  that  it  was  "intoxicating 
liquor.**  Liquor  is  said  by  Webster  to  be  a  liyid  or  fluid  sub- 
stance, a  word  extending  in  its  general  signification  to  water, 
milk,  blood,  sap,  juice,  &c.;  but  its  most  common  application 
is  to  spirituous  fiuids,  whether  distilled  or  fermented,  to  de- 
coctions, solutions,  tinctures. 

There  was  no  circumstance  detailed  in  the  evidence  tending 
to  show  that  the  liquor  spoken  of  fell  within  the  statute, 
the  sale  of  which  is  regulated  by  law.  And  as,  from  the  au- 
thority quoted,  the  word  liquor  does  not  necessarily  mean 
the  article  so  designated,  something  ought  to  be  offered  tend- 
ing to  establish  that  fact,  otherwise  there  was  a  failure  of 
proof.  The  sale  was  shown  to  have  been  on  the  22d  of  Ooto- 
her  J 1861.  On  the  29th  of  the  same  month,  the  Appellant  paid 
into  the  county  treasury  the  requisite  sum,  and  received  a 
license  to  vend  spirituous  liquors  for  one  year  from  the  4th 
day  of  JunCj  1861,  at  which  latter  date  it  appears  the  county 
authorities  had  authorized  a  license  to  be  issued  to  him.    He 
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had  not  called  for  the  same,  nor  paid  therefor,  nor  had  the 
money  been  demanded  of  him. 

Did  the  license  shield  him  from  punishment  for  the  sale  so 
made? 

As  the  proper  steps  had  been  taken  by  the  defendant  to 
procure  an  order  for  a  license  to  issue,  and  such  order  had 
been  made,  we  do  not  think  the  bare  fact  of  a  failure  to  pro- 
cure, or  of  the  officer  to  issue  such  license,  would  subject  him 
to  prosecutions  for  making  sales,  if  all  that  he  was  required 
to  do  had  been  performed.  But  in  this  instance  all  had  not 
been  done.  The  sum  that  he  was  required  to  pay  for  the 
privilege  of  making  such  sales,  had  not  been  placed  in  the 
treasury — nor  are  we  informed  whether  he  had  filed  the 
requisite  bond.  Without  the  bond  it  might  have  been  im- 
possible to  properly  protect  the  interests  of  the  public,  or 
carry  out  the  purposes  of  the  statute  as  contemplated  by  the 
framers  thereof.  No  question  is  presented,  even  if  it  could 
have  been  raised,  as  to  ^he  proof  made  upon  those  points.  Be- 
cause of  the  failure  of  proof,  the  judgment  must  be  reversed* 

Per  Curiam. — ^The  judgment  is  reversed. 

E.  A.  Greenlee^  for  appellant. 

John  L.  MiUefj  for  appellee. 


ui  1841  Kyle  and  Others  v.  Kyle. 

Section  26, 1  B.  8. 1852,  p.  251,  must  be  constraed  as  if  it  read  as 
follows:  *'If  a  husband  or  wife  die,  intestate,  leaving  no  chUdrtn 
or  their  de$cmdafU$j  and  no  father  or  mother,  the  whole  of  his  or 
her  property,  real  and  personal,  shall  go  to  the  snrYivor." 
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APPEAL  from  the  Dearborn  Common  Pleas. 

WoRDBNy  J. — ^This  was  an  action  by  the  appellants  against 
the  appellee,  to  obtain  partition  of  certain  real  estate  of  which 
Thanuis  Kyle^  deceased,  died  seized. 

Demurrer  to  the  complaint  sustained,  and  judgment  for  the 
defendant. 

The  complaint  alleges  that  the  plaintifi  are  the  grand  chil- 
dren of  the  deceased;  that  he  left  no  father  or  mother,  nor 
children,  they  all  having  died  intestate  before  his  death ;  that 
the  defendant,  Maryj  is  the  widow  of  the  deceased,  she  hav- 
ing been  his  second  wife,  by  whom  he  ha3  no  children.  The 
demurrer  seems  to  have  been  sustained  upon  the  ground  that 
the  plainti£&  were  not  entitled  to  any  part  of  the  inheritance, 
but  that  the  defendant  was  entitled  to  the  whole  thereof. 

The  26th  section  of  the  act  concerning  descents,  provides, 
'Hhat  if  a  husband  or  wife  die,  intestate,  leaving  no  child, 
and  no  father  or  mother,  the  whole  of  his  property,  real  and 
personal,  shall  go  to  the  survivor."  1  R.  S.  1852,  p.  251.  If 
this  section  were  to  be  construed  by  itself,  and  literally,  so 
that  the  word  ^< child"  should  not  include  a  grandchild  or 
grandchildren,  the  plaintifis  would  not  inherit,  but  the  whole 
estate  go  to  the  defendant.  But  such  construction  is  plainly 
inconsistent  with  the  intention  of  the  Legislature  as  gathered 
from  the  context.  The  first  section  of  the  act  provides,  that 
upon  the  decease  of  a  person  intestate,  his  property  shall  de- 
scend to  his  children,  those  that  are  posthumous  as  well  as 
those  bom  in  his  life-time.  The  second  section  provides,  that 
<^if  any  children  of  such  intestate,  shall  have  died  intestate, 
leaving  a  child  or  children,  such  child  or  children  shall  in- 
herit the  share  that  would  have  descended  to  the  father  or 
mothw,  and  grandchildren,  and  more  remote  descendants, 
and  all  other  relatives  of  the  intestate,  whether  lineal  or  col- 
lateral, shall  inherit  by  the  same  rule:    Provided^  That  if  the 
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intestate  shall  have  left  at  his  death  grandchildren  only  aGve, 
they  shall  inherit  equally." 

By  the  third  section  it  is  provided,  ^Hhat  if  any  intestate 
shall  die  without  lawful  issue,  or  their  descendants  alive,  one- 
half  of  the  estate  shall  go  to  the  father  and  mother  of  the 
intestate,  as  joint  tenants,  or  if  either  he  dead,  to  the  survivor; 
and  the  other  half  to  the  brothers  and  sisters,  and  to  the  de- 
scendants of  such  as  are  dead,  as  tenants  in  common." 

Thus  it  will  be  seen,  that  ample  provision  is  made  for  in- 
heritance by  grandchildren,  and,  we  think,  having  in  view 
these  provisions,  that  the  word  ^^  child,"  as  used  in  the  26th 
section,  should  be  construed  as  equivalent  to  "children  or 
their  descendants."  •  It  will  be  observed,  that  by  section  three, 
the  father  and  mother  inherit  only  upon  default  of  "lawful 
issue,  or  their  descendants  alive,"  and  then  only  one-half  of 
the  estate.  If,  by  the  26th  section,  the  Legislature  intended 
to  cast  the  descent  upon  the  surviving  husband  or  wife,  in  de- 
fault of  children,  although  there  might  be  descendants  of 
children,  why  limit  it  to  cases  where  there  is  no  father  or 
mother?  They  clearly  contemplated  that  the  father  and 
mother  would  inherit  before  the  surviving  husband  or  wife, 
and  yet  the  father  or  mother  can  not  inherit  before  children 
or  their  descendants. 

Suppose,  in  this  case,  the  deceased  had  left  a  father  or 
mother,  that  fact  would  have  prevented  the  widow  from  in- 
heriting. The  conditions  of  the  statute  would  not  have  been 
filled.  And  yet  the  father  or  mother  could  not  have  inherited, 
because  there  were  lineal  descendants  of  the  intestate  who 
would  take  the  inheritance.  The  construction  that  would 
exclude  the  plaintiffs,  makes  the  right  of  the  widow  to  in- 
herit depend  upon  the  existence  or  non-existence  of  persons 
who  could  not  themselves  inherit.  We  are  of  opinion  that 
the  plaintiffs  are  not  excluded.  The  widow  is  undoubtedly 
entitled  to  a  share  of  the  land  under  other  provisions  of  the 
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rtatute,  but  she  can  not  legally  claim  the  whole  of  it.  The 
demurrer  was  improperly  suBtained,  hence  the  judgment  mtut 
be  reversed. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded. 

W.  S.  Holman  and  John  D.  Haynes^  for  the  appellants. 

D.  J.  MajoTy  for  the  appellee. 


Duke  v.  Brown. 


On  appeals  from  justices,  it  is  competent  for  the  Common  Pleas  or 
Circuit  Courts,  to  which  the  appeal  is  taken,  in  the  exercise  of  a 
sound  discretion,  to  permit  amendments  to  be  made,  and  to  say 
whether  the  costs  should,  or  not,  abide  the  event  of  the  suit. 

Error  in  the  refusal  to  reject  or  strike  out  evidence  is  not  available  in 
this  Court,  unless  the  ground  of  objection  to  the  eridenoe  was 
pointed  out  in  the  Court  below. 

Under  the  provisions  of  sections  305  and  306,  2  R.  S^  pp.  97,  98,  a 
party  to  an  action  can  not  be  compelled,  by  the  mere  serving  uppn 
him  a  subpoena  ditcea  tecumj  issued  ex  partej  to  produce  his  books 
on  the  trial,  for  evidence  or  inspection;  but  such  production  can 
only  be  enforced  by  an  order,  which  must  be  made  by  '^  the  Court 
or  a  judge  thereof,"  upon  reasonable  or  due  notice  to  the  adverse 
party. 

APPEAL  from  the  Carroll  Common  Pleas. 

Davison,  J. — Dukey  who  was  the  plaintiff,  sued  Brown^  be- 
fore a  justice  of  the  peace,  upon  an  account  for  64  dollars. 
The  defendant  answered  by  pleading,  as  a  set-off  the  plain- 
tiff's demand,  an  account  for  97  dollars.  Before  the  justice 
the  plaintiff  recovered  a  judgment  for  50  dollars,  from  which 
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the  defendant  appealed.  In  the  Common  Pleas  the  defendant 
moved  to  amend  hie  answer  by  adding  certain  additional  items 
of  account  to  his  account  originally  filed,  which  motion, 
though  resisted  by  the  plaintiff,  was  sustained  by  the  Court, 
and  the  amendment  was  accordingly  made.  And  thereupon 
the  plaintiff  moved  to  tax  all  the  costs  in  the  case,  up  to  the 
time  of  said  amendment,  to  the  defendant,  but  this  motion 
was  overruled  and  he  excepted.  These  rulings  are,  severally^ 
assigned  for  error. 

The  statute,  relative  to  appeals  from  justices  of  the  peace, 
says  that  the  cause  appealed  shall  be  tried,  in  the  Circuit  oi 
Common  Pleas  Court,  "  under  the  same  rules  and  regulations 
prescribed  for  trials  before  justices,  and  amendments  of  the 
pleadings  may  be  had  on  such  terms,  as  to  costs  and  contin- 
uances as  the  Court  may  order."  2  R.  S.  p.  463,  sec.  67.  The 
amendment,  it  seems  to  us,  was  plainly  allowable  under  the 
statute ;  and  it  was  for  the  Court,  in  the  exercise  of  a  sound 
discretion,  to  say  whether  the  costs  should,  or  not,  abide  the 
event  of  the  suit.  In  this  instance  its  discretionary  power 
does  not  appear  to  have  been  abused.  The  motions  were,  in 
our  opinion,  correctly  disposed  of  by  the  Court. 

The  issues  were  submitted  to  a  jury,  who  found  for  the  de- 
fendant, and  the  Court,  having  refused  a  new  trial,  rendered 
judgment,  &c. 

It  appears  by  the  record  that  after  one  William  H.  Boweiiy 
a  witness  of  the  defendant,  had  ^ven  his  evidence  on  the 
trial,  the  plaintiff  moved  to  strike  out  the  evidence  so  given, 
from  the  consideration  of  the  jury;  but  the  Court  overruled 
his  motion,  and  he  excepted.  This  exception  is  not,  however, 
available  in  this  Court,  because  the  grounds  of  objection  to  the 
evidence  do  not  appear  to  have  been  pointed  out  in  the  Court 
below. 

It  also  appears  that  before  the  commencement  of  the  trial 
in  the  Common  Pleas  the  plaintiff  caused  a  subpoena  duees 
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tecum  to  be  issued  for  the  defendant,  requiring  him  to  bring 
into  Court  his  books,  from  which  he  copied  his  account,  or 
bill  of  particulars,  against  the  plaintiff;  which  subpcena  was 
r^ularly  issued,  and  duly  served  and  returned.  That  during 
the  trial,  and  both  before  and  after  the  evidence  for  the  de- 
fence was  heard,  the  plaintiff  moved  to  require  the  defendant 
to  bring  said  books  into  Court  for  inspection  and  evidence ; 
but  the  Court  refused  the  motion,  and  the  plaintiff  excepted. 
Was  this  ruling  correct  ? 

We  have  a  statute  which  provides  thus,  sec.  805:  "The 
Court  or  judge  thereof  may,  upon  motion,  compel  by  order, 
either  party  to  produce,  at  or  before  the  trial,  any  book,  paper 
or  document  in  his  possession  or  power ;  the  order  may  be 
made  upon  application  of  either  party  upon  reasonable  notice 
to  the  adverse  party  or  his  attorney;  if  not  produced,  parol 
evidence  may  be  given  of  the  contents.'*  Sec.  806.  "  The 
Court,  or  judge  thereof,  may  under  proper  restrictions,  upon 
due  notice,  order  either  party  to  give  the  other,  within  a 
specified  time,  an  inspection  and  a  copy  of  any  book  or  part 
thereof,  paper  or  document  in  his  possession,  or  under  hi& 
control,  contidning  evidence  relating  to  the  merits  of  the  a^ 
tion  or  the  defence  therein.  If  compliance  with  the  order  be^ 
refused,  the  court,  on  motion,  may  exclude  such  evidence,  or 
punish  the  party  refusing,  or  both/'  2  R.  S.  pp.  97,  98. 

These  sections  provide,  specifically,  the  mode  in' which  a 
discovery  of  the  contents  of  books  and  papers  is  to  be 
sought.  The  order  to  produce  them  for  evidence  or  inspec- 
tion must  be  made  by  "  the  Court  or  a  judge  thereof/*  It  is,, 
therefore,  evident  that  a  party  to  an  action  can  not  be  com-^ 
pelled,  by  service  of  a  subpcena  dtiees  teeunty  issued  ex  parte^  ta 
produce  his  books  on  the  trial.  Nor  ean  the  order  content 
plated  in  the  statute  be  rendered,  nnless  '^upon  reasonable  or 
due  notice  to  the  adverse  party."  But  the  record  before  vm 
fails  to  show  that  the  defidndant  had  any  noti^  whatever  of 
Vol.  XVIII.— 8 
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tbe  application  for  the  order;  and  we  mnst  infer  t£at  it  was 
refased  on  the  ground  of  the  absence  of  such  notice.  Trae, 
a  subpoena  was  issued  and  served  on  the  defendant,  requiring 
him  to  produce  his  books;  but,  as  we  have  seen,  he  was  not 
bound  to  obey  that  process,  nor  can  it  be  intended  that  its 
service  was  notice  that  the  plaintiff  would  move  for  the  order. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

Henry  M.  Graham^  A.  H.  Eoam  and  John  H.  Gouidj  for 
appellant. 


<•• 


Day  v.  Pattbbsok. 

It  is  probably  a  mle  of  law  that,  when  a  mortgagor  soils  the  equity 
of  redemption  in  the  lands  mortgaged,  at  different  times,  to  differ- 
ent purchasers,  the  first  of  such  purchasers  may  compel  the  mort- 
gagee to  exhaust  the  portions  later  sold  before  selling  his. 

The  owners  of  the  different  parcels  of  the  mortgaged  property  aro 
necessary  parties  to  a  suit  to  foreclose  the  mortgage,  and  if  not 
made  parties,  and  the  property  is  sold  on  a  foreclosure,  they  might 
probably,  on  a  bill  filed  on  their  own  behalf,  obtain  a  decree  for  a 
re-sale. 

It  is  settled  in  ihis  State  that  a  party  may  sue  on  a  promise  made  to 
a  third  person  for  his  benefit. 

In  equity  time  is  not  of  the  essence  of  the  contract. 

APPEAL  from  the  Oark  Circuit  Court. 

Perkins,  J. — Suit  to  quiet  title.  Judgement  for  the  de- 
fendant.   The  case  is  as  follows : 

JEzekid  B.  Day  filed  his  complaint  in  the  Clark  Circuit 
Court,  alleging  that  he  was  the  owner,  by  purchase  from 
Marsh  and  KigeTj  of  a  certain  piece  of  ground  containing 


MAT  TEEM,  1862.  116 

Day  V.  Patterson. 

about  twenty-one  acres;  that  when  he  purchased  and  paid  for 
it,  at  the  commencement  of  his  ownership,  there  was  a  mort- 
gage upon  it,  given  by  said  Marsh  and  KigeTy  to  Wood^  Abbott 
^  Co.j  which  mortgage  covered  not  only  said  twenty-one 
acres,  but  about  880  acres  in  addition;  that  subsequently,  said 
defendant,  Patterson^  purchased  the  remaining  380  acres  of 
the  same  grantees  from  whom  the  plaintiff  had  purchased  his 
21  acres,  at  which  purchase  said  Patterson  agreed  to  pay  off 
said  mortgage  as  a  part  of  his  purchase-money— in  other 
words,  that  Patterson  bought,  subject  to  the  entire  mortgage. 
He  further  avers  that  Patterson  did  not  pay  off  the  mortgage 
according  to  his  agreement,  but  let  it  be  foreclosedt  and  the 
entire  premises  covered  by  it,  inclxuUng,  of  course,  the  21 
acres  of  the  plaintiff,  be  sold  upon  the  judgment  of  foreclos- 
ure, said  Patterson  himself  becoming  the  purchaser  at  said 
foreclosure  sale,  and  receiving  a  deed  ^pursuant  to  it;  and  he 
farther  avers  that  said  Patterson  now  pretends  to  claim  title 
to  the  entire  tract  purchased.  The  plaintiff  prays  that  his 
title  to  the  21  acres  purchased  by  him  be  quieted,  &c.  Answer 
in  general  denial.  Trial.  Finding  for  the  defendant.  Motion 
for  a  new  trial  overruled.  Judgment  on  the  finding,  and  ap- 
peal by  the  plaintiff  to  this  Court. 

This  suit  is  in  the  nature  of  an  old  bill  in  chancery  to  quiet 

title  and  possession,  and  must  be  decided  in  accordance  with 

the  rules  governing  such  a  proceeding.     Bills  to  quiet  title 

were  filed  in  three  classes  of  cases,  and  were  called,  also,  bills 

» of  peace. 

1.  Bills  to  establish  a  general  right,  as  a  right  of  fishery 
along  a  river,  as  against  a  number  of  riparian  ^proprietors.  2 
Story's  Eq.,  p.  189. 

2.  Bills  to  enjoin  further  litigation  by  action  of  ejectment, 
at  law,  to  recover  possession  of  property  to  which  a  defend- 
ant had  already  repeatedly  established  his  right  in  such  suits. 
Story,  swpray  p.  194. 
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8.  Bills  *^to  compel  a  pereon  hB,ving  a  jmrnafacie  right  of 
action  to  put  it  in  suit  within  a  reasonable  length  of  time, 
and  in  default,  t6  protect  the  party  liable  from  being  molested 
at  law."    1  Spence  Eq.  Jur.,  p.  658. 

The  case  at  bar  falls,  perhaps,  within  the  third  class,  and 
may  be  authorized  by  the  code  which  provides  as  follows : 

*^  Sec.  611.  An  action  may  be  brought  by  any  person  either 
in  or  out  of  possession,  or  by  one  having  an  interest  in  r^ 
mainder  or  reversion,  against  another  who  claims  title  to,  or 
interest  in,  real  property  adverse  to  him,  although  the  defend- 
ant may  not  be  in  possession  thereof,  for  the  purpose  of  de- 
termining and  quieting  the  question  of  title."  2  B.  8.  p.  168. 
As  to  the  difference  between  a  bill  of  peace,  and  a  bill  quia 
tbnet^  see  2  Story's  Eq.  Jur.,  sects.  701  to  710,  780,  825,  et  seq. 
And  see  Oupps  v.  Irwirif  2  Blackf  112,  Ind.  Dig.  p.  70. 

What  right,  then,  does  the  plaintiff  show,  in  this  case,  to 
have  his  title  declared  valid  to  the  21  acres  described  in  his 
complaint,  as  against  the  defendant  7 

1.  On  the  doctrine  of  marshaling  securities.  It  is  proba- 
bly a  rule  of  law  that  where  a  mortgagor  sells  the  equity  of 
redemption  in  the  lands  mortgaged,  at  different  times,  to  dit* 
ferent  purchasers,  the  first  of  such  purchasers  may  compel 
the  mortgagee  to  exhaust  the  portions  later  sold  before  sel- 
ling his.  If  he  is,  as  he  properly  would  be,  made  a  defend- 
ant to  the  bill  to  foreclose,  he  should,  in  that  suit,  ask  and  ob- 
tain such  a  decree.  If  not  made  a  defendant  to  the  fore- 
closure suit,  he  might,  probably,  on  a  bill  filed  in  his  own  be- 
half, obtain  a  decree  for  a  re-sale.  2  Story's  Eq.  Jur.,  sec. 
1238,  a.  Cohen  v.  HannegaUy  2  Ind.  p.  879;  Boaijodl  v.  Simon' 
ton,  id.  p.  516 ;  Ind.  Dig.  p.  78. 

The  plaintiff  has  not  put  his  case  upon  this  ground.  He 
has  not  shown  in  his  bill  whether  he  was  a  party  to  the  fore- 
closure suit  or  not,  and,  on  the  trial  he  did  not  even  give  in 
evidence  any  decree  of  foreclosure  and  re-sale,  nor  any  re* 
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torn  of  a  sale.  He  did  not  make  his  own  deed  a  part  of  the 
complaint,  nor  did  he  make  other  incumbranoers  and  owners 
parties. 

2*  What  right  can  the  plainlifi  claim  under  the  contracti 
set  out  in  the  complaint,  between  Patterson  and  the  grantees 
of  the  equity  redemption  ?  That  contract  was  not  made  with 
the  plaintiff;  he  was  not  a  party  to  it,  and,  hence,  he  can  as* 
sert  no  right  on  this  ground,  viz :  of  a  contract  with  him,  or 
upon  which  he  was  induced  to  act. 

That  contract  was  made  after  the  plaintiff  purchased  his 
21  acres,  so  that  it  constituted  no  part  of  the  consideration  or 
inducement  to  his  purchase,  and  the  defendant,  therefore,  is 
not  estopped  to  impeach  the  obligation  of  that  contract  upon 
himself. 

But  it  is  settled  in  Indiana  that  a  party  may  sue  upon  a 
promise  made  to  a  third  person  for  his  benefit.  Bird  ▼•  La^ 
niiis^  7  Ind.  615;  Ind.  Dig.  p.  67.  Was  not  Patterson^s  prom- 
ise to  pay  off  the  incumbrance  upon  Day's  land  such  a  prom* 
ise?  It  would  seem  so.  Day's  grantors  were  bound  to  sat* 
isfy  the  incumbrance  upon  the  land  sold  to  him.  In  a  sale  to 
Patterson  they,  in  effect,  leave  ^th  him  the  amount  of  money 
necessary  to  discharge  that  incumbrance,  as  the  consideration 
of  his  agreement  to  pay  it  off,  for  the  benefit  of  Day.  If  that 
contract  has  not  been  impaired  by  anything  subsequently  done 
or  discovered,  Day  may  have  the  benefit  of  it. 

We  discover  nothing  in  the«  evidence  invalidating  that 
promise,  while  it  is  plainly  proved  that  the  promise  was  made 
upon  a  sufficient  consideration.  It  does  not  appear  that  it 
was  necessary  for  Patterson  to  suffer  a  foreclosure  and  sale  on 
the  mortgage  to  obtain  title.  Harsh  and  Kiger  were  ready 
to  make  him  the  title  he  desired  whenever  he  made  the  pay- 
ments required  of  him.  Time  is  not  of  the  essence  of  the 
contract  in  equity;  and,  as  to  technical  exactness  in  the  per- 
formance of  the  stipulations  of  the  contract,  if  Patterson  was 
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offisred  the  separate  deeds  of  Marsh  and  fif^er  directly  to  him 
for  the  land,  he  was  tendered  as  perfect  a  title  and  as  valua- 
ble a  recourse  upon  warranties,  as  though  Kiger  had  first 
deeded  to  Marsh  and  then  Marsh  to  Patterson.  It  would  have 
been,  in  equity,  a  substantial  performance  of  the  contract. 

And  as  the  complaint  makes  the  contract,  and  its  perform- 
ance on  the  one  part,  instead  of  a  deed,  the  foundation  of  the 
plaintift'^s  suit,  in  connection  with  the  fact  of  the  defendant's 
now  legal  title,  we  incline  to  think  that  it  is  sufficient.  The 
complaint  sets  out  the  land  which  the  plaintiff  avers  he  is 
the  owner  of;  that  it  was  incumbered  by  a  mortgage  which 
he  is  not  in  possession  of,  and  which  was  in  the  knowledge, 
and  should  have  been  in  the  possession  of  the  defendant,  as 
he  was  to  take  it  up,  and  through  which  he  was  claiming 
title  as  against  the  plaintiff,  while,  the  plaintiff  avers,  that 
that  mortgage,  as  to  him,  has  been,  in  equity,  satisfied  and  ex- 
thiguished,  as  against  Patterson ;  and  he  asks  a  judgment  to 
that  effect,  and  an  injunction  restraining  Patterson  from  ever 
disturbing  his  possession.  We  can  not  bring  our  minds  to 
the  conclusion  that  equity  has  been  done  in  this  case.  We 
think  there  ought  to  be  another  trial. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded  for  a  new  trial. 

James  CollinSy  Alfred  B.  CollinSj  Thomas  L.  Smith  and  M. 
C.  Kerry  for  the  appellants. 

William  T.  0/to,forthe  appellee. 
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No  person  who  possesses  one-eighth  or  more  of  negro  blood,  is  com- 
petent to  testify  in  any  case  where  a  white  person  is  a  party,  either 
when  produced  as  a  witness  for  the  white  or  colored  party. 

A  man  and  his  sister  live  together,  both  owning  some  personal  prop- 
erty, and  contributing  toward  their  household  expenses,  the  brother 
appearing  to  direct  and  control  affairs :  ffeld^  that  under  such  cir- 
cumstances, a  white  man  would  be  a  householder. 

In  an  action  of  replevin,  for  property  claimed  as  exempt  from  execu- 
tion, the  party  claiming  it  must  prove  its  value,  und  that  he  furn- 
ished a  schedule,  and  demanded  to  have  the  property  set  off. 

APPEAL  from  the  Morgan  Circuit  Court. 

Hanna,  J. — The  appellants,  as  officers,  had  levied  an  exe- 
cution upon  a  horae,  the  property  of  the  appellee,  who 
brought  suit  to  recover  the  same,  on  the  ground  that  it  was 
exempt  from  sale,  under  the  three  hundred  dollar  act,  of  the 
benefit  of  which  he  alleged  he  had  taken  the  proper  steps  to 
avail  himself. 

There  was  a  trial  and  finding  for  the  plaintiff;  motion  for 
a  new  trial  on  the  ground  that  said  finding  was  not  sustained 
by  the  law  and  the  evidence;  motion  overruled;  judgment 
on  the  finding. 

The  main  point  argued  by  the  appellants  is  as  to  rulings  of 
the  Court  in  excluding  the  evidence  of  two  witnesses  offered 
by  them,  who  were  not  permitted  to  testify  because  they  were 
persons  of  color — mulattoes;  the  appellee  being  a  negro,  and 
the  appellants  white  persons.  It  is  insisted,  that  in  a  suit 
wherein  one  party  is  white,  and  the  other  colored,  the  white 
party  may  introduce  a  colored  witness  against  the  other  party, 
but  the  colored  party  can  not  introduce  the  same  or  other 
witnesses  of  like  color  against  the  white  party. 

The  statute  is,  that  '^no  person  having  one-eighth  or  more 
of  negro  blood,  shall  be  permitted  to  testify  as  a  witness  in 


18«     SUPREME  COURT  OF  INDIANA. 

Onliam  v.  Crockett. 

any  cause  in  which  any  white  person  is  a  party  in  interest." 
Acts  1853,  p.  60. 

Perhaps  the  ruling  in  excluding  this  evidence  does  not 
fairly  come  in  question  under  the  reasons  for  a  new  trial,  and 
therefore  what  follows  upon  that  may  be  considered  as  ad- 
vanced more  as  suggestion  in  the  further  progress  of  the  case 
than  otherwise,  as  it  will  have  to  be  reversed  on  another 
point 

This  statute,  by  its  language,  appears  to  be  absolutely  imper- 
ative as  to  the  exclusion  in  all  cases  where  a  party  is  white. 
The  reason  for  the  rule  would  likewise  lead  to  the  same  re- 
sult in  this,  that  it  would  not,  in  many  instances,  conduce  to 
the  development  of  the  facts,  to  permit  one  party  to  avail 
himself  of  the  evidence  of  a  large  class  of  witnesses  that  the 
other  party  would  be  forbidden  to  introduce.  The  construc- 
tion of  the  statute  contended  for  by  the  appellant,  if  rigidly 
carried  out,  might  have  excluded  the  plaintift  from  cross- 
examining  the  witnesses  offered,  if,  by  such  examination, 
&cts  would  have  been  established  damaging/to  the  interests 
of  the  appellants. 

The  evidence,  it  appears  to  us,  was  correctly  rejected. 

It  is  argued  that  the  plaintiff  was  not  a  householder  within 
the  meaning,  and  entitled  to  the  benefit  of,  the  statute.  He 
was  shown  to  be  over  twenty-one  years  of  age,  unmarried, 
he  and  his  sister  living  together  for  several  years,  each  own- 
ing some  personal  property,  and  each,  by  their  labor,  contrib- 
ating  towards  their  household  expenses,  he  appearing  to  direct 
and  control  affairs.  Under  these  circumstances  we  are  of 
opinion  that  a  white  man  would  be  a  householder. 

The  ruling  upon  this  point  was  correct 

But  the  judgment  must  be  reversed.  The  record  professes 
to  contain  the  evidence  in  the  case.  There  is  nothing  show- 
ing  that  the  plaintiff  demanded  to  have  his  property  set  off, 
or  furnished  a  schedule,  or  proved  the  value  thereof. 
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Per  Curiam, — The  judgment  is  reversed,  with  costs.    Cause 
remanded  for  new  trial. 

W.  V.  BumSf  for  the  appellants. 
A.  A.  Barrickman,  for  the  appellee. 


McGattghst  and  Another  v.  Elliott  and  Another. 

A  made  his  note  payable  to  the  order  of  J9,  and  B  and  C  then  en- 
dorsed it  to  2),  who  sued  A^  J9,  and  C^  as  joint  makers,  alleging 
that  they  made  the  note: 

Held^  that  the  complaint  was  had  on  demurrer. 

Beldy  also,  that  B  being  the  payee,  could  in  no  sense  be  deemed  a 
maker,  and  haying  endorsed  the  note,  his  contract  as  an  endorser 
can  not  be  varied  by  extrinsic  evidence. 

Heldy  also,  that  (7,  having  endorsed  the  note  under  J9,  his  contract 
became  that  of  an  endorser,  and  must  be  governed  by  the  same  rule. 

APPEAL  from  the  Shdby  Circuit  Court. 

Davison,  J. — Elliott  and  Major  sued  David  McGaughey^ 
Robert  McGaugheyy  Samuel  McGaughey  and  Alexander  Corey^ 
upon  a  promissory  note,  alleging  in  their  complaint,  that,  on 
the  19th  of  January,  1857,  the  three  McGaugheys  made  and 
delivered  the  note  to  one  Thomas  Wray;  that  David  Mc-^ 
Gaughey  signed  the  note  on  its  face;  that  the  same  was  made 
payable  to  Robert  McGaughey,  and  was  at  the  time  it  was  made 
endorsed  by  Robert  and  Samuel  McGaughey,  for  the  purpose 
of  making  it  acceptable  to  Wray ;  that  the  note  thus  made 
by  all  the  parties  was  sold  and  transferred  to  Wray,  who  af- 
terwards assigned  it  to  Corey,  who,  without  endorsement,  as- 
signed the  same  to  the  qplaintifis.    A  oopy  of  the  note  and 
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endorsements  was  filed  with  the  complaint,  and  made  a  part 
of  it,  in  these  words  : 

"  $1,600.  January  19, 1857. 

"Twelve  months  after  date,  I  promise  to  pay  Bobert  Mc- 
Gaughei/j  or  order,  1,600  dollars  value  received,  without  any 
relief  whatever  from  the  appraisement  laws. 

"David  McGaughby.** 
Endorsed,  ^^ Robert  McGaugheyj**  ^^  Samuel  McGaugheyJ* 

Corey  was  made  a  defendant  to  answer  as  to  his  assign- 
ment to  the  plaintiffs.  Process  against  David  McGaughey 
was  returned  "not  found."  Hobert  and  Samuel  demurred 
severally  to  the  complaint;  but  their  demurrers  were  over- 
ruled, and  they  excepted.  The  Court,  to  whom  the  issues 
were  submitted,  found  for  the  plaintiffs,  and  against  the  de- 
fendants— Robert  and  Samuel  McGaughey — ^1,816  dollars,  and, 
ha\'ing  refused  a  new  trial,  rendered  judgment  upon  the  find- 
ing, &c. 

The  only  question  to  settle  is.  Are  the  appellants  liable  as 
makers  of  the  note?  In  Vore  v.  Hurst,  13  Ind.  551,  it  was 
held,  that  "where  a  promissory  note  is  endorsed  by  the  payee, 
whose  name  is  followed  upon  the  back  of  the  note  by  other 
names  in  blank,  parol  evidence  will  not  be  allowed  to  vary 
the  effect  of  the  endorsements  thus  appearing  on  the  note." 
This  case  is,  in  our  judgment,  decisive  of  the  one  before  us. 
The  note,  as  we  have  seen,  was  signed  by  David  McGaughey, 
was  made  payable  to  Robert  McGaughey,  was  endorsed  by 
him,  and  then  by  Samuel  McGaughey.  And  this  being  the 
ease,  the  averment  in  the  complaint  that  they  made  the  note, 
is  not  consistent  with  its  legal  effect,  and  is,  therefore,  inef- 
fective. Because  Robert  McGaughey  being  the  payee,  can  in 
no  sense  be  deemed  a  maker;  and  having  endorsed  the  note, 
tA  I       hifl  contract  as  an  endorser  became  IS^ective  in  point  of  law. 


MAY  TERM,  1862.  128 

Mitoheirs  Adm'r  v.  Gray  and  Another. 

• 1 — 

and  can  not  be  varied  by  extrinsic  evidence.  And  the  name 
of  Samuel  McGaughey  standing,  as  it  does,  second  on  the 
back  of  the  note,  makes  his  contract  that  of  an  endorser,  and 
renders  it  liable  to  a  similar  construction.  The  demurrer  was 
no  doubt  well  taken,  and  should  have  been  sustained. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  a  new  trial. 

Grordon  ^  Beal^  for  appellants. 


Mitchell's  Administrator  v.  Grat  and  Another. 

A  personal  judgment  or  decree  is  void,  unless  the  Court  rendering 
the  same  has  acquired  jurisdiction  over  the  person  of  the  defend- 
ant, as  well  as  the  subject-matter. 

Notice  hj  publication  before  the  code,  was  not  sufficient  to  give  the 
Court  jurisdiction  to  render  a  judgment  or  decree  tnj>^«onam. 

APPEAL  from  the  Jefferson  Circuit  Court. 

WoRDEN,  J. — In  Ajprily  1841,  James  B.  Mitchell  filed  his  bill 
in  chancery  in  the  Jefferson  Circuit  Court,  against  William 
Gray  and  his  wife,  to  foreclose  a  mortgage  executed  by  Cfray 
and  wife  to  the  complainant,  on  land  situated  in  Jefferson 
county.  In  that  suit  process  was  served  upon  Grray  and  wife. 
That  suit,  however,  afterwards  abated  by  the  death  of  Mitch- 
elly  no  steps  having  been  taken,  or  appearance  entered,  by  the 
defendants  in  the  cause.  Afterwards,  in  1848,  Phillips  ^ 
Pitcher^  administrators  de  bonis  non  of  the  estate  of  Mitchell^ 
filed  their  bill  of  revivor  in  the  cause.  In  this  suit  process 
was  returned  "  not  found "  as  to  Grray y  and  publication  was 
ordered  as  to  him.  Afterwards,  publication  having  been 
proved,  a  dec  ree  was  taken  against  the  defendant  as  confessed. 


u» 
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The  amount  found  due  the  plaintiffs  therein  was  4,881  dollars. 
It  was  ordered  that  the  mortgaged  premises  be  sold  to  satisfy 
the  debty  and  ^'  that  for  the  balance  which  shall  remain  due 
alter  sale  of  said  premises,  and  the  application  of  the  pro- 
ceeds thereof  towards  the  payment  of  the  amount  of  this  de- 
cree, this  decree  shall  stand  for,  and  be  as  a  judgment  at  law, 
upon  which  execution  of  fieri  faciaSj  venditioni  exponas^  or 
other  necessary  writ  of  execution,  may  issue  for  satisfaction 
of  this  decree,  and  proceedings  to  enforce  payment  of  such 
balance  be  in  all  things  the  same  as  upon  execution  at  law." 
The  mortgaged  premises  were  afterwards  sold,  leaving  an 
unpaid  balance  upon  the  decree. 

The  case  before  us  is  a  written  motion,  under  the  provision 
of  section  406,  2  E.  S.  1852,  p.  126,  for  leave  to  issue  execu- 
tion on  the  decree  to  collect  the  unpaid  balance.  The  de- 
fendant answered,  "that  at  the  time  of  the  institution  of  the 
said  supposed  action,  in  which  it  is  alleged  that  said  plaintiffi 
recovered  the  said  judgment,  this  defendant  was  not  served 
with  process  in  the  action,  nor  at  any  time  afterwards  was  he 
so  served  with  process  therein ;  that  he  had  not  any  notice  of 
the  pendency  thereof ;  that  he  did  not  appear  thereto;  that 
during  the  pendency,  and  before  and  at  the  commencement 
thereof,  he  did  not  reside  within  the  jurisdiction  of  the  said 
Court;  that  the  said  supposed  judgment  was  rendered  upon 
the  complaint  of  said  plaintiffs  to  foreclose  a  mortgage,  and 
that  the  money  therein  specified  was  not  evidenced,  oi  secured 
to  be  paid  by  any  other  writing  or  instrument  than  said 
mortgage  itself.    ;WTierefore,"  &c. 

To  this  answer  the  plaintiffs  demurred;  but  the  Court  over- 
ruled the  demurrer,  exception  being  duly  taken,  and  the 
plaintiflfe  declining  to  reply,  judgment  was  rendered  for  the 
defendant. 

'Whether  the  ruling  of  the  Court  on  the  demurrer  was  cor- 
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rect,  is  the  only  question  here,  and  we  are  of  opinion  that 
that  ruling  was  correct. 

We  pass  over  the  point  that  the  debt  specified  "  was  not 
evidenced  or  secured  to  be  paid  by  any  other  writing  or  in- 
strument than  the  mortgage  itself,"  but  may  remark  that  if 
the  personal  decree  against  the  defendant  was  rendered  with- 
out any  sufficient  basis,  still,  if  the  Court  had  jurisdiction  of 
the  parties  and  the  subject-matter,  the  decree  in  that  respect 
would  not  probably  be  regarded  as  void,  but  simply  erroneous. 

But  we  are  of  opinion  that  the  Court  had  no  jurisdiction 
over  the  defendant  for  the  purpose  of  rendering  a  personal 
judgment  or  decree  against  him.  We  have  been  cited  to  sev- 
eral statutes  authorizing  defendants  to  a  bill  in  chancery  in 
certain  cases,  to  be  brought  in  by  publication.  For  the  pur- 
pose of  a  decree  in  rem,  a  decree  of  foreclosure  merely,  pub- 
lication against  a  non-resident  was  undoubtedly  sufficient. 
But,  in  our  judgment,  such  publication  was  not  sufficient  to 
give  the  Court  jurisdiction  to  render  a  judgment  or  decree  in 
peracnam.  The  decree,  in  this  case  of  foreclosure,  is  undoubt- 
edly correct,  but  the  personal  judgment  against  the  defendant 
for  the  residue  after  the  sale  of  the  mortgaged  premises,  is 
void  for  want  of  jurisdiction  over  the  defendant.  The  decree 
for  such  residue  stands  upon  no  different  footing,  in  this  re- 
spect, from  what  it  would  had  there  been  no  foreclosure,  but 
a  simple  decree  or  judgment  for  the  debt. 

It  is  well  settled,  that  a  personal  judgment  or  decree  is 
void,  unless  the  Court  rendering  it  has  acquired  jurisdiction 
over  the  person  of  the  defendant,  as  well  as  the  subject-mat- 
ter. Bee  WeatcoU  v.  Brownj  13  Ind.  83,  and  cases  there  cited. 
2  Am.  Lead.  Ca.  4  ed.  797. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

John  B.  Graven^  and  Jeremiah  SuUivan,  for  appellants. 

C.  E.  Walker,  Geo.  W.  Biehardson  and  H.  W.  Harrington. 
for  appellees. 
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Mact  v.  Allee. 

Wbere  the  recoyery  of  land,  or  the  settling  of  the  title  to  real  estate, 

is  not  the  chief  purpose  of  the  action,  such  title  can  not  be  deemed 

'  in  issne  by  the  complaint  alone,  in  snch  manner  as  to  divest  the 

jurisdiction  of  the  Court  of  Common  Pleas,  when  the  defendant 

makes  default. 

APPEAL  from  the  Henry  Circuit  Court. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  brought 
this  action,  in  the  Circuit  Court,  against  the  appellant,  who 
was  the  defendant,  to  recover  lot  No.  1  in  Block  No.  6,  in  the 
town  of  GfreensborOj  Henry  county.  The  Court  tried  the 
issues,  and  found  for  the  plaintiff.  New  trial  refused,  and 
judgment,  &c.  The  plaintiff  claimed  title  to  the  lot  in  con- 
troversy under  a  sale,  on  execution  from  the  Henry  Common 
Pleas,  and  a  sheriff's  deed  made  pursuant  to  that  sale.  And 
in  support  of  his  claim,  offered  in  evidence  the  record  of  a 
proceeding  in  said  Common  Pleas,  whereby  it  appeared  that 
the  judgment  on  which  said  execution  issued  was  rendered  in 
an  action,  in  that  Court,  wherein  one  Daniel  W.  Saint  was 
plaintiff,  and  George  D.  EngUrth  and  Francis  B.  Macy  were 
defendants.  By  the  complaint  in  said  action,  it  appears,  that 
on  the  24th  of  July^  1856,  the  plaintiff',  Saint^  recovered  a 
judgment  before  a  justice  of  the  peace  against  the  defendant, 
EngUrthj  for  42  dollars  and  costs,  &c.;  that  an  .execution  had 
been  issued  thereon  by  the  justice,  and  returned  nulla  bonOy 
and  that  EngUrth  had  no  property,  real  or  personal,  subject 
to  execution — ^but  was  the  equitable  owner  of  lot  No.  1,  as 
above  described,  which  he  holds  by  title  bond  from  the  de- 
fendant, Francis  B.  Macy;  that  Englerth  had  fully  paid  to 
Macy  the  purchase-money  for  the  lot,  and  that  they,  Englerth 
and  Maeyj  were  holding  the  legal  title  to  the  same  for  the 
purpose  of  hindering  and  preventing  the  plaintiff.  Saint j  from 
collecting  his  judgment  against  Englerth.    And  for  relief,  the 
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complaint  prayed  that  the  lot  in  question  be  subjected  to  the 
payment  of  the  judgment,  &c.  The  record  oftercd  in  evi- 
dence further  showed,  that  the  defendants,  Englerth  and  Macy^ 
were  defaulted;  that  judgment  by  default  was  regularly  en- 
tered against  them;  and  that  the  Common  Pleas,  on  final 
hearing,  rendered  a  decree,  directing  the  sale  of  the  lot  on 
execution,  and  ordering  the  proceeds  of  such  sale  to  be  ap- 
plied in  accordance  with  the  prayer  of  the  complaint. 

The  defendant,  in  the  present  suit,  objected  to  the  admis- 
sion of  this  evidence  on  the  alleged  ground,  that,  in  the  action 
in  which  the  decree  was  rendered,  the  title  to  real  estate  was 
in  issue,  and  that,  in  consequence,  the  Henry  Common  Pleas 
had  no  jurisdiction  of  the  cause;  but  the  Court  overruled  the 
objection,  and  the  record  so  ofiered  was  accordingly  admitted. 

The  action  of  the  Court,  in  thus  admitting  the  evidence, 
raises  the  only  question  in  the  case.  Section  2,  of  "  an  act  to 
establish  Common  Pleas  Courts,"  Ac,  says:  "In  all  civil 
cases,  except  slander,  libel,  breach  of  marriage  contract,  and 
when  the  title  to  real  estate  shall  he  in  issue,  the  Court  of  Com- 
mon Pleas  shall  have  concurrent  jurisdiction  with  the  Circuit 
Court,"  &c.  2  E.  S.  p.  18.  As  we  have  seen,  the  defendants, 
in  the  case  before  the  Henry  Common  Pleas,  were  defaulted. 
There  was,  in  that  case,  no  answer  to  the  complaint,  and  con- 
sequently no  issue  between  the  parties.  Hence,  the  inquiry 
arises,  whether  the.  complaint  itself  puts  in  issue  the  title  to 
the  lot? 

There  are,  no  doubt,  cases  in  which  the  statement  of  the 
cause  of  action  brings  the  title  to  real  estate  directly  in  ques- 
tion ;  but  this  occurs  only  in  actions  such  as  the  old  action  of 
ejectment,  which  go  expressly  for  the  land  itself,  and  where 
the  title  is  the  sole  or  principal  thing  sought  to  be  determined. 
Where,  however,  the  recovery  of  the  land,  or  the  setling  of 
the  title  to  real  estate  is  not  the  chief  purpose  of  the  action, 
Bach  title  can  not  be  deemed  in  issue  by  the  complaint;  but 
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may  be  put  in  issue  by  the  defence.  Parker  v.  Mussdl^  8 
Blackf.  411;  Smith  v.  HarriSy  id.  416;  Maxam  v.  Woody  4  id. 
297;  Sogers  v.  Perdue,  7  id.  802;  Wakot  v.  WhigtoUj  7  Ind. 
44;  Dixon  v.  J3Hi,  8  trf.  147 ;  Magoun  v.  Tophaniy  19  Pick.  419; 
Wicwon  V.  Joslyuy  id.  422;  7  Harrison's  Dig.  760.  If  this  ex- 
position be  correct,  and  we  think  it  is,  the  jurisdiction  of  the 
Common  Pleas  must  be  upheld ;  because  it  is  evident,  from 
the  face  of  the  complaint,  that  the  purpose  of  the  action,  in 
that  Court,  was  not  to  recover  or  settle  any  question  of  title 
to  the  lot,  but  simply  to  subject  EnglertKs  equitable  interest 
in  the  property  to  the  payment  of  Sainfs  judgment.  And 
the  result  is,  there  being  no  defence  to  the  action,  the  title  to 
real  estate  was  not  in  issue,  within  the  meaning  of  the  statute. 
The  evidence,  in  our  opinion,  was  properly  admitted. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

W.  Grose,  for  appellant. 

MelMU  i  Martindakj  for  appellees. 


JocBLTN  r.  Barrbtt. 


The  word  ''acts"  in  feo.  1,  p.  141,  acts  1861,  shonld  have  been  "act," 
and  refers  to  the  justices*  act  in  the  Bevised  Statutes  of  1852,  and 
said  section,  so  corrected,  is  to  be  taken  as  and  for  the  13th  section 
of  said  justices'  act. 

The  wrongAil  taking  or  detaining  of  personal  property  is  a  trespass 
in  the  general  sense  of  the  word,  and,  by  virtue  of  the  15th  section 
of  the  jostices'  act,  an  action  for  such  trespass  in  the  form  of  an 
action  of  replevin  may  be  brought  either  in  the  township  where  the 
defendant  resides,  or  where  the  trespass  was  committed,  and  process 
served  throughout  the  county. 
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APPEAL  from  the  Decatur  Circuit  Court. 

Perkins,  J. — Barrett  sued  Jocelyn  before  a  justice  of  the 
peace  in  Sand  Creek  township,  Decatur  county,  Indiana^  to 
recover  possession  of  an  article  of  personal  property,  viz :  one 
bay  horse,  alleged  to  be  unlawfully  detained,  &c.  Judgment 
for  the  plaintiff  upon  a  default.  The  defendant  appealed  to 
the  Circuit  Court;  and,  on  leave  granted,  there  answered, 
upon  oath,  in  abatement,  setting  up  want  of  jurisdiction  in 
the  justice.  The  matter  set  up  was  this,  viz:  that  he  was  a 
citizen  and  resident  of  Washington  township  in  said  county; 
that  there  were  competent  justices  in  that  township,  and  that, 
at  the  time  of  the  commencement  of  the  suit,  he  bad  said 
horse  in  his  possession  in  Washington  township. 

The  Court  sustained  a  demurrer  to  this  answer.  The  cause 
was  then  tried  upon  the  general  denial,  and  there  was  judg- 
ment for  the  plaintiff.  The  only  question  reserved  is  that 
upon  the  demurrer  to  the  answer  in  abatement  Was  that 
answer  sufficient?  The  statute  provides,  (acts  1861,  p.  141,) 
that: 

"No  person  who  is  a  resident  of  any  township  in  this  State 
shall  be  sued  out  of  said  township,  except  as  specified  in  the 
above  mentioned  acts,  unless  said  suit  is  commenced  by  a 
capiat  ad  respondenduMj  or  where  there  shall  be  no  justice 
competent  to  act  in  said  township." 

The  word  "acts,"  in  this  section  of  the  statute,  is  an  error. 
It  should  have  been  "  act,"  the  singular  number,  and  refers 
to  the  justices'  act  in  the  R.  S.  of  1852;  and  the  section,  as 
quoted,  with  the  single  change  of  act  for  acfe,  is  to  be  taken 
as  and  for  the  13th  section  of  said  justices'  act. 

This  section,  then,  requires  resident  defendimts  to  be  sued 
in  the  townships  where  they  reside,  except  in  the  cases  taken 
out  of  the  section  by  other  provisions  of  the  justices'  act. 

Section  15  of  that  act  is  as  follows : 

"  Suits  for  trespass  to  real  and  personal  property  may  be 
Vol.  XVni— 9. 
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brought  either  in  the  township  where  the  defendant  resides, 
or  where  the  trespass  was  committed,  and  process  served 
throughout  the  county/' 

The  wrongful  taking  or  detaining  of  personal  property  is  a 
trespass,  in  the  general  sense  of  the  word.  Replevin,  at  com- 
mon law,  was  concurrent  with  the  action  of  trespass.  And 
as  there  is  now  but  one  form  of  action,  the  above  section 
must  mean  suits  for  the  recovery  of  personal  property,  or  for 
injury  to  it.  Replevin  is  laid  down  as  being  a  local  action  at 
common  law,  with  an  exception 

In  2  Saunders'  Plead,  and  Ev.  761,  it  is  said  "the  venue  is 
local  and  must  be  laid  in  the  county  where  the  cattle  were 
taken,  as  the  place  is  material  and  traversable ;  except  where 
the  cattle  weredriven  into  another  county,  in  which  case  the 
plaintiff  has  his  election  to  bring  his  replevin  in  either  county, 
and  may  lay  his  venue  in  the  county  in  which  the  replevin  is, 
Doc.  Plac.  615,  as  the  wrong  continues  wherever  he  has  the 
cattle." 

But  it  is  not  so  here  unless  made  so  by  statute.  In  Muck 
V.  Falkrood,  1  P.  A.  Browne,  p.  60,  the  reason  is  given.  Re- 
plevin lay,  in  England^  only  for  goods  taken  by  distress. 
Distress  was  for  rent,  and  damage  feasant,  and  the  right  to 
make  it  often  turned  "on  the  placCy^  and  thus  the  freehold  of 
the  place  might  come  in  question. 

The  above  section  of  our  statute  makes  the  action  to  recover 
possession  of  personal  property  local  to  this  extent,  that  it 
must  be  brought  in  the  township  where  the  defendant  re* 
sides,  or  where  the  property  was  wrongfully  taken  or  detain- 
ed, so  be  that  that  township  is  in  the  county  in  which  the 
defendant  resides.  This  being  so,  the  answer  in  abatement 
in  this  case  was  bad  because  it  did  not  aver  that  the  property 
was  not  oii^nally  taken  or  detained  in  Sand  Creek  township, 
thus  negativing  that  the  cause  of  action  arose  in  that  town- 
ship. 


MAY  TERM,  1862.  11« 

Besty  and  Another  v.  Chrim  and  OHiers. 

Par  Cmriam. — The  judgment  is  affirmed  with  o&e  per  cent, 
damagee  and  costs. 
J.  S.  Scobey  and  WUliam  Found,  for  appellants. 
(hear  J3.  Sard  and  Cartez  Hmng,  for  appellee. 


Bbatt  and  Another  v.  Grim  and  Others. 

A  verbal  contemporaneous  agreement,  made  by  the  sellers  of  a  oon- 
tract  for  the  delivery  of  hogs,  in  reference  to  the  performance,  bj 
them,  of  its  stipulations,  in  the  event  of  the  failure  of  the  original 
contracting  parties,  can  be  enforced,  without  violation  of  the  statute 
of  frauds. 

APPEAL  from  the  Orant  Common  Pleas. 

Hanka,  J. — Suit  on  a  note.  Answer :  1.  Want  of  con- 
sideration. 2.  Sets  up  payment  of  a  part,  set-off  on  account 
of  indebtedness  for  money  had  and  received;  and  setoff  in  a 
further  sum  for  damages  on  account  of  the  non-performance 
of  a  contract.  8.  That  the  consideration  of  said  note  was 
the  sale  and  assignment  by  plaintifi  to  defendants  of  a  writ- 
ten contract  ma4e  to  them  by  one  Harlan  for  the  delivery  of 
hogs,  ftc;  that  plaintiflb  agreed,  upon  said  sale,  that4f  said 
Bdrlan  did  not  perform  or  fulfill  said  contract  by,  Ac,  that 
they  would,  which  said  Harlan  and  plaintiffs  failed  to  do,  Ac, 
to  the  damage,  ftc.  4.  Failure  of  consideration  specifically 
stated.  6.  Similar  to  the  third,  setting  up  the  payments  made 
and  damages  suffered  as  a  counter-claim. 

Demurrers  were  sustained  to  the  second,  third  and  fifth 
paragraphs  of  the  answer.  Beply  in  denial  of  the  third  and 
fourth.  Trial  by  the  Court  Finding  and  judgment  for 
plaintifis  for  the  amount  of  note  and  interest. 
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It  appears  to  ub  the  demurrer  was  improperly  sustained  to 
the  second  paragraph  of  the  answer.  The  sum  alleged  to 
have  been  paid,  and  due  by  set-off  for  money  had,  &c.,  ex- 
ceeded the  amount  of  the  note  and  was  apparently  a  good 
defence.  The  further  allegation  in  the  way  of  set-off  was, 
perhaps,  not  well  pleaded;  and  could  have  been  got  rid  of  by 
taking  the  proper  steps,  without  touching  the  former  part  of 
the  paragraph,  which  thus  presented  a  full  defence. 

The  question  presented  by  the  rulings  upon  the  third  and 
fifth  paragraphs  of  the  answer  is,  whether  a  verbal  contem- 
poraneous agreement  made  by  the  sellers  of  this  contract,  in 
reference  to  the  performance,  by  them,  of  its  stipulations  in 
the  event  of  the  failure  of  the  original  contracting  party,  can 
be  enforced. 

The  sale  of  the  interest  of  the  plaintifi  in  the  existing  con- 
tract was  for  a  certain  consideration,  part  of  which  was  paid 
and  the  note  sued  on  executed  for  the  residue,  as  is  alleged 
and  admitted  by  the  demurrer.  The  large  amount,  800  dollars, 
thus  agreed  to  be  given  for  a  mere  inchoate  right,  the  prospec- 
tive right  to  ha^e  800  bogs  delivered  at  a  named  time  and  place, 
and  at  a  designated  price,  entitled  the  defendants  to  expect 
the  performance  of  the  stipulation  strictly  and  promptly.  To 
secure  that  performance  they  could  make  such  agreement 
with  the  sellers  of  this  right  as  seemed  necessary  to  effect  that 
end.  One  means  would  be  that  if  he  who  had  thus  agreed 
to  deliver  said  hogs  should  not  do  so;  then  they  who  held 
and  thus  transferred  the  agreement  would  deliver  a  like  num- 
ber at,  Ac,  at  the  same  price.  The  object  defendants  had  in 
view  appears  to  have  been  to  obtain  a  certain  number  and 
description  of  hogs,  at  a  named  time  and  place.  The  plain- 
tiffs, in  effect,  said :  ^ Jtfr.  Harlan  has  agreed  in  writing  to  de- 
liver us  that  number,  &c^  of  hogs;  give  us  so  much  and  you 
may  take  the  same  and  retain  the  benefit  thereof.  Very  well, 
but  suppose  he  does  not  comply  with  his  undertaking,  must 
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I  rely  upon  the  ly^very  from  him  of  damages  to  reimburse 
the  fonds,  Ac.,  now  advanced  to  you?  No,  we  will  fulfill  the 
undertaking  if  he  does  not." 

It  appears'to  us  here  was  a  promise  made  in  consequence, 
and  arising  out  of  the  new  and  original  consideration  of  ben- 
efit moving  from  the  defendants  to  the  plaintiffi,  namely,  the 
sum  paid  for  the  privilege  of  said  contract,  the  prospective 
or  anticipated  profits  to  arise  therefrom,  and  therefore  such 
agreement  does  not  fall  within  the  statute  of  frauds,  as  con- 
tended.   1  Smith's  L.  Cases,  385. 

And  as  the  payment  so  made,  and  damages  set  up,  arose 
out  of  the  same  transaction,  in  which  the  note  sued  on  was 
executed,  we  do  not  perceive  why  it  can  not  be  set  up  in  the 
same  form ;  for,  under  this  view,  the  defendants  had  a  right 
of  action  if  they  saw  proper  to  enforce  it,  in  the  first  instance, 
against  the  plaintiffs,  without  having  sued  or  given  an  excuse 
for  not  suing  Harlan. 

Per  Curiam^ — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  a  new  trial. 

Jonathan  H.  JoneSj  for  appellants. 

John  Brownlee  and  Walter  Marehy  for  appellees.- 


FiSHEB  V.  Wilson. 


Where  a  verbal  contract  for  the  sale  of  land  has  been  executed  on  one 
side,  by  a  conveyance  of  the  property,  the  proper  action  is  upon  au 
implied  promise  arising  from  the  plaintiff  *s  performance,  implied 
promises  not  being  embraced  by  the  statute  of  frauds,  bnt,  in  such 
case,  no  action  can  be  maintained  on  the  special  contract  itself. 

A  party  who  would  rescind  a  contract  on  the  ground  of  fraud,  must 
offer  to  do  so  in  a  reasonable  length  of  time  after  the  fraud  is  dis- 
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eoYerad^.  and  on  snob  roBcision  tho  parties  mjut  be  placed  in  tho 
identieal  tfitnation  in  whioli  they  were  when  they  entered  into  tho 
contract. 

APPEAL  from  the  Clinton  Circuit  Court. 

Dayison,  J. — Wilson^  who  was  the  plaintiff,  brought  an  ac- 
tion against  Fishery  alleging,  in  his  complaint,  these  facts:  On 
the  14th  of  Marchy  1860,  the  plaintiff  sold,  and  by  deed  in  fee 
simple  conveyed  to  the  defendant  lots  numbered  8  and  9,  and 
block  number  4,  in  Brooks'  addition  to  the  town  of  Frankfort. 
And  in  consideration  of  the  sale  and  conveyance  so  made,  the 
defendant  thon  really  bargained  and  sold,  and  agreed  to  con- 
vey to  the  plaintiff  forthwith,  certain  lands  in  the  county  of 
Orawfardy  and  State  of  Iowa,  describing  them.  At  the  time 
of  thia  contract,  and  as  a  part  of  it,  the  parties  agreed  that 
the  property  sold  by  each  was  of  the  value  of  1,500  dollars. 
It  was  averred  that  the  defendant,  in  pursuance  of  the  con- 
veyance,  took  possession  of  the  Frankfort  property,  and  that 
on  the  10th  of  August,  1860,  the  plaintiff  demanded  of  the 
defendant  a  deed  of  conveyance  for  the  Iowa  lands,  but  he 
refused  to  execute  such  deed,  &c.  ^<  Wherefore  the  plaintiff 
says  that,  by  reason  of  the  breach  of  said  agreement,  by  the 
defendant,  he  is  damaged  1,600  dollars,  for  which  he  claims 
iudgmentjWith  other  proper  relief." 

Defendant  answered:  1.  By  a  general  traverse.  2.  That 
the  plaintiff,  at  the  time  of  the  alleged  contract,  fraudu- 
lently represented  to  the  defendant  that  the  Frankfort  prop- 
erty was  free  and  unencumbered  from  all  liens  whatever ;  that 
believing  said  representation,  and  relying  upon  it  as  true,  he 
was  induced  to  enter  into  said  agreement,  when  in  truth  and  in 
fact,  the  Frankfort  property  was,  at  that  time,  subject  to  the 
lien  of  a  judgment  in  favor  of  one  Ezinah  Paxtony  recovered  by 
him  against  this  plaintiff  in  the  Clinton  Common  Pleas  Courts 
at  the  March  term  thereof,  1856.    That  defendant,  after  he 
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received  said  deed,  ascertained  the  existence  of  the  judgiaaot 
in  the  Common  Pleas,  and  as  soon  thereafter  as  practicable, 
notified  the  plaintiff  that  he  would  not  execute  a  conveyance 
for  the  Iowa  lands  until  the  Frankfort  property  was  released 
from  the  lien  of  said  judgment;  and  the  plaintiff,  when  so 
notified,  agreed  to  procure  such  release ;  but  he  has  utterly 
failed  to  do  s6,  and  the  judgment  still  remains  a  lien  on  the 
proi)erty  conveyed.  That  prior  to  the  discovery  of  the  lien 
the  defendant,  for  rent  of  the  property,  received  five  dollanii 
which  is  all  the  avails  derived  therefrom,  by  him,  since  the 
execution  of  the  deed,  and  he  now  brings  said  five  doUan 
into  Court  and  tenders  the  same  to  the  plaintiff.  And  der 
fendant  now  also  brings  into  Court  the  deed  executed  to  him 
by  the  plaintiff,  files  the  same  herewith,  and  prays  that  the 
same  may  be  canceled,  &c.  Defendant  also  prays  that  the 
entire  contract,  set  forth  in  the  complaint,  be  rescinded,  and 
that  other  relief  be  granted,  &c.  To  this  second  defence  there 
was  a  demurrer  sustained,  and  thereupon  the  issues  were  sub- 
mitted to  the  Court,  who  found  for  the  plaintiff  1,250  dollars^ 
and  final  judgment  was,  accordingly,  rendered,  Ac. 

As  we  have  seen,  the  complaint  is  based  alone  upon  a  ver- 
bal agreement  to  convey  real  estate,  hence  the  question  arise9, 
is  the  action  at  all  maintainable?  The  statute  says:  ^^No 
action  shall  be  brought  upon  any  contract  for  the  sale  of 
lands/'  unless  such  contract  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged,  &c.  1  R  S.  p.  299,  sec.  1.  This 
seems  to  be  conclusive.  It  is  true  such  verbal  contract  is  not 
absolutely  void ;  the  parties  may  execute  it  if  they  choose, 
but  the  statute  expressly  inhibits  the  institution  of  any  action 
upon  it.  5  Blackf.  129;  7  Ind.  394.  The  rules  of  law  appli- 
cable to  cases  of  this  sort  may  be  thus  stated:  ^' Where  a 
verbal  contract  has  been  executed  on  one  side  by  a  convey- 
ance of  the  property,  the  proper  action  is  upon  an  implied 
promise   arising  from  the  plaintiff's  performance,  implied 
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promiseB  not  being  embraced  by  the  statute ;''  but,  in  such 
case,  no  action  can  be  maintained  on  the  special  contract 
itself.    Brown  on  the  Stat,  of  Frauds,  sees.  115, 116, 124. 

Suppose,  however,  the  action  to  be  well  brought  upon  the 
verbal  contract,  still  the  decision  of  the  lower  court  may  be 
held  erroneous;  because  the  answer,  it  seems  to  us,  consti- 
tuted a  valid  defence.  It  charges  a  false  representation,  of  a 
material  fact,  made  by  the  plaintiff  at  the  time  of  the  contract, 
and  upon  which  the  defendant  relied.  If  then  the  plaintiff 
was  thus  guilty  of  a  fraud,  the  defendant  had,  unquestiona- 
bly, a'  right  to  rescind  the  agreement.  Has  he  taken  the 
proper  steps  to  render  the  exercise  of  that  right  effective?  A 
party  who  would  rescind  a  contract  on  the  ground  of  fraud 
must  offer  to  do  so  in  a  reasonable  time  after  the  fraud 
18  discovered,  and  ^'on  such  rescision  the  parties  must  be 
placed  in  stcUu  quo ;  that  is,  in  the  identical  situation  in  which 
they  were  on  entering  into  the  contract."  8  Blackf.  409;  9 
Ind.  477.  Here  the  defendant,  as  soon  as  practicable,  after  he 
discovered  the  existence  of  the  lien,  called  upon  the  plaintiff 
and  told  him  that  he  would  not  execute  the  contract  unless 
the  lien  was  removed,  and  the  plaintiff  then  promised  to  re- 
move it,  but  utterly  failed  to  do  so.  This,  in  our  judgment, 
was,  substantially,  an  offer  to  rescind  ^^  in  a  reasonable  time." 
And  the  defendant  having  tendered  all  the  avails  of  the  prop- 
erty received  by  him,  and  having  brought  the  deed  into  Court 
to  be  canceled,  was  plainly  entitled  to  a  rescision  of  the  agree- 
ment. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded  for  new  trial. 

McDonald  ^  Boache^  for  appellants. 
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Price  V.  The  Grand  Rapids  and  Indiana  R.  B.  Go. 

Pbicb  v.  The  Grand  Rapids  and  Indiana  Railroad  Company,  h^   S 

The  obligation  of  each  of  several  subscribers  to  the  stock  of  a  rail- 
road company,  where  they  all  sign  the  same  subscription  agreement, 
mast  be  construed  to  be  several  and  not  joint. 

An  answer  in  general  denial,  not  verified,  to  a  complaint,  by  the  rail- 
road company,  upon  such  subscription,  admits  the  capacity  of  the 
plaintiff  to  prosecute  the  suit,  and  the  execution  of  the  written  sub- 
scription of  stock. 

Subsequent  paragraphs  of  the  same  answer,  denying  the  existence  of 
the  corporation,  may,  therefore,  be  rejected  on  motion. 

Demurrers  to  answers  in  abatement  do  not  reach  back  to  the  com- 
plaint, for  such  answers  are  not  addressed  to  the  complaint. 

As  to  what  constitutes  a  sufficient  order  for  the  payment  of  calls  on 
a  subscription,  see  the  last  two  pages  of  the  opinion. 

Ah  attorney  is  never  allowed  to  change  sides  in  the  same  suit,  or  re- 
ceive fees  of  two  adversaries  in  one  cause ;  but  where  an  attorney 
has,  in  the  course  of  other  business,  obtained  a  icnowledge  of  mat- 
ters connected  with  the  suit  in  question.  Courts  will  not,  in  general, 
on  that  account,  restrain  an  attorney  from  acting  against  the  party 
through  whose  business  he  obtained  such  knowledge. 

Qenerally,  the  judgment  in  a  cause  can  not  legally  exceed  the  amount 
claimed. 

APPEAL  from  the  Lagrange  Common  Pleas. 
Perkins,  J. — The  following  is  a  copy  of  the  complaint  in 
this  snit: 

"State  op  Indiana,  1  csa 

Lagrange  Countt./^^'' 

"In  the  Lagrange  Common  Pleas,  August  Term,  1855. 
7^  Grand  Rapids  and  Indiana  Railroad  Company  complains 
of  JVands  M.  Pricey  and  says,  that  heretofore,  to- wit :  on  the 
twenty-fifth  day  of  February y  1854,  said  defendant  subscribed, 
and  promised  to  pay  for,  forty  shares  of  the  capital  stock  of 
siud  company,  in  such  manner,  and  at  such  times,  as  the 
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directors  of  said  company  might  require;  a  copy  of  which 
subscription  is  filed  herewith  and  made  a  part  of  this  com- 
plaint; and  the  plaintiff  further  says,  that  the  directors  re- 
quired the  payment  for  the  said  stock  to  be  made  by  install- 
ments of  ten  per  cent,  a  month,  commencing  on  the  first  day 
of  Marchf  1855,  of  which  requisition  defendant  had  due 
notice,  but  has  neglected  and  absolutely  refused  to  pay  the 
installments,  although  six  had  been  due  before  the  commence- 
ment of  this  suit,  amounting  to  the  sum  of  600  dollars  for 
which  sum  plaintiff  demands  judgment,  and  for  100  dollars 
damages,  making  in  all  700  dollars,  and  costs. 

"Howe  &  Howe,  for  plaintiff'." 

Copy  of  subscription  in  the  complaint  mentioned: 

"We,  the  undersigned,  promise  to  pay  to  the  President 
and  Directors  of  The  Grand  Rapids  and  Indiana  Railroad 
Company^  25  dollars  for  each  share  of  stock  opposite  each  of 
our  names,  in  such  manner  and  proportion,  and  at  such  times 
as  they  may  direct. 

"Witness  our  hands  this,  &c., 

Names.  I  Shares.  I      Amount. 

Francis  M.  Price.       |  40.  |      $1,000." 

These  stock  subscriptions,  though  in  form  joint  contracts, 
are  intended  to  be,  and  are  to  be  treated  as  several,  and  each 
stockholder  as  liable  simply  for  the  amount  opposite  his  own 
name.  They  are  to  be  interpreted  thus :  "  We,  the  subscribers, 
promise  to  pay  the  sum  set,  &c.,  as  subscribed. 

"I,  Francis  M.  Price^  promise  to  pay  40.  I,  John  Gilpin^ 
promise  to  pay  10."  The  first  paragraph  of  the  defendant's 
answer  was  the  general  denial,  not  verified  by  oath.  Two 
facts  were  thereby  admitted. 

I.  The  capacity  of  the  plaintiff  to  prosecute  the  suit. 
Heaston  v.  The  Cin.  ^  Ft.  Wayne  R.  R.  Co.,  16  Ind.  p.  275. 
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2.  The  execution,  of  the  written  gubscription  of  stock. 
Evans  y.  The  Southern  Turnpike  Co.y  at  this  term. 

Subsequent  paragraphs  of  the  answer,  therefore,  denying 
the  existence  of  the  corporation,  might  have  been  rejected  on 
motion. 

There  was,  it  may  be  observed,  no  demurrer  to  the  •com- 
plaint; and  demurrers  to  answers  in  abatement  do  not  reach 
back  to  the  complaint.  /S/ia^v.  JDa^cAer,  19  Wend.  Rep.  216.  V/ 
Answers  in  abatement  are  not  addressed  to  the  complaint. 
Issues  of  fact  were  formed,  by  the  general  denial  of  the  com- 
plaint, and  also  of  paragraphs  of  the  answer,  were  tried,  and 
there  was  final  judgment  for  the  plaintiff  below.  The  evi- 
dence is  not  in  the  record.  Two  questions  are  presented  by 
the  record. 

This  suit  was  commenced  on  the  first  day  of  Augusty  1855, 
and  was  for  six  installments  of  stock,  amounting  to  600  dol- 
lars. The  terms  of  subscription  were,  that  the  stock  was  to 
be  paid  as  called  for  by  the  directors.  The  plaintiff  intro- 
duced the  record  of  the  corporation,  which  showed  an  order 
or  call,  made  on  the  27th  of  October ^  1854,  for  the  payment 
of  the  stock  in  installments  of  10  per  cent,  a  month.  The  de- 
fendant attempted  to  impeach  that  order,  by  showing  a  by-law 
of  the  corporation,  requiring  that  "proceedings  of  each  day 
shall  be  drawn  up.by  the  Secretary,  and,  after  being  read  to, 
and  approved  by  the  Board,  shall  be  signed  by  the  President, 
and  attested  by  the  Secretary." 

The  record  shows  that  the  call  was  made  by  the  Board  on 
the  27th  of  October^  1854,  but  that  the  regular  Secretary  was 
not  present.  The  minutes,  therefore,  of  the  action  of  the 
Board,  were  drawn  up,  on  paper,  by  a  Secretary  pro  tem^  and 
for  ^ught  that  appears,  were  read,  approved  and  attested,  and 
were  subsequently  handed,  with  all  the  books  and  papers,  to 
the  regular  Secretary,  who,  before  the  first  day  of  Januarj/p 
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1855,  recorded  them  in  the  record  hook  of  the  corporation, 
where  they  had  remained,  with  the  sanction  of  the  Board. 

We  think  the  order  was  operative  from  the  27th  of  October^ 
1854.    See  Junction  Railroad  Co.  v.  ReevCj  15  Ind.  236. 

The  next  question  is  upon  the  refusal  of  the  Court  to  ex- 
clude* James  M.  Flaggy  Esq.j  from  acting  as  attorney  for  the 
plaintiff  in  the  suit,  the  one  then  pending,  being  the  second 
trial  of  the  cause. 

This  cause,  as  we  have  seen,  was  commenced  in  1855,  and 
was  first  tried  below  in  1856.  It  came  to  the  Supreme  Court, 
where  the  judgment  below  was  reversed,  and  the  cause  re- 
manded for  another  trial.  The  second  trial,  from  which 
record  the  pending  appeal  was  taken,  was  had  in  1860.  On 
the  first  trial  Mr.  Flagg  acted  as  attorney  for  the  defendant, 
under  the  following  circumstances: 

Mr.  PricCj  the  defendant,  had  employed  Mr.  Ellison^  to 
whom,  alone,  he  was  willing,  it  seems,  to  trust  his  cause ;  but 
other  persons  interested  in  the  question,  employed  Mr.  Flagg 
to  act  as  associate  counsel  with  Mr.  Ellison^  for  Mr.  Price,  in 
his  defence.  Mr.  Price  accepted  the  services  of  Mr.  Flagg 
upon  these  terms,  treated  him  as  his  attorney,  consulted  with 
him  fully  upon  his  defence,  and  Mr.  Flagg  participated,  on 
the  trial,  in  the  examination  of  the  witnesses  and  the  argu- 
ment of  the  cause.  Beyond  doubt,  in  this  state  of  facts,  he 
is  to  be  regarded  as  having  been  the  attorney  of  Mr.  PricCy 
equally  as  though  he  had  been  feed  by  him.  How  he  came 
to  take  a  fee  from  the  plaintiff,  on  the  second  trial,  does  not 
appear.  And  now  the  question  arises.  Can  an  attorney  ac- 
cept fees  on  both  sides  of  the  same  cause?  for,  though  the 
trials  were  different,  the  cause  was  still  the  same. 

On  this  point  there  is  but  one  opinion.  Says  Professor 
Sharswoodj  in  his  Legal  Ethics :  ^^  The  criminal  and  disgrace- 
ful offence  of  taking  fees  of  two  adversaries,  ought,  like  par- 
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ncide  in  the  Athenian  law,  to  be  passed  over  in  silence  in  a 
code  of  professional  ethics." 

*^  A  pleader  is  suspendabb  when  he  is  attainted  to  have  re- 
ceived fees  of  two  adversaries  in  one  cause."  Mirrour  of  Jus- 
tices, chap.  2,  sec.  5. 

•  Where  an  attorney  has,  in  the  course  of  other  business,  or 
in  conducting  other  suits,  obtained  a  knowledge  of  matters 
eonnected  with  the  suit  in  question,  Courts  will  not,  in  gen- 
eral, simply  on  the  fact  of  such  knowledge,  restrain  an  attor- 
ney from  acting  against  the  party  through  whose  business  he 
obtained  such  knowledge,  especially  where  such  party  does 
not  desire  his  services.  *  But  he  is  never  allowed  to  change 
sides  in  the  same  suit.  1  Monel  Pr,  182.  See,  also,  Wilson 
y.  The  State,  16  Ind.  892;  Henry  v.  Raiman,  25  Penn.  St. 
Rep.  p.  854.  And  see  Selwyn's  Nisi  Prius,  vol.  1,  p.  165,  7th 
Am.  ed.,  for  a  large  collection  of  cases  relative  to  attorneys 
at  law. 

Another  point.  The  judgment  was  for  85  dollars  more 
than  the  sum  claimed  in  the  complaint.  The  judgment  in  a 
cause  can  not  legally  exceed  the  amount  thus  claimed  as  a 
general  proposition. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings,  not  inconsistent  with  this 
opinion. 

A.  EUiaonj  for  the  appellant 


Pattebsoh,  Auditor,  &c.  v.  The  Boabd  ov  Commissiokebs  ov 
Davibss  County. 

Seetion  172,  p.  383,  2  B.  8. 1852,  continues  in  force  the  act  of  1843, 
p.  1002,  B.  S,  1843,  requiring  the  oountj  in  which  a  criminal  pros** 
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— — % 

eoution  is  begun,  to  bear  the  expense  of  the  prosecution  upon  a 
change  of  the  yenue  thereof  to  another  county,  and  payment  there* 
of  may  be  enforced  by  proper  mandate. 

APPEAL  from  the  Knox  Circuit  Court. 

Hanna,  J, — ^A  defendant,  charged  with  murder,  was,  on 
change  of  venue  from  Knox  county,  tried  in  Daviess,  Tot 
the  expenses  incurred  by  the  latter  county,  in  that  trial,  the 
Circuit  Court  thereof,  on  motion  of  appellees,  ordered  that 
appellant  should  draw  an  order  on  the  treasurer  of  Knox 
county.  The  latter  county  appeared  to  said  motion  and  re- 
sisted, &c. 

These  facts  were  shown  to  the  £noa:  Circuit  Court,  and  that 
appellant  refused  to  draw  such  order  in  pursuance  of  the  said 
order  of  the  Daviess  Circuit  Court,  and  a  mandate  was  prayed. 
A  rule  to  show  cause  was  granted.  Appellant  appeared  and 
demurred,  which  was  overruled,  and  final  judgment  against 
him. 

Two  questions  are  presented:  1st.  Ts  Knox  county  liable 
for  said  costs  ?  2d,  If  so,  were  the  proper  steps  taken  by  ap- 
pellees? 

It  is  conceded  that  there  is  not  in,  nor  subsequent  to,  the 
revision  of  1852  any  express  statute  requiring  the  county,  in 
which  an  indictment  may  be  found,  or  a  prosecution  initiated, 
to  pay  the  expenses  of  the  prosecution  after  the  case  shall 
have  passed  therefrom  by  change  of  venue.  But  it  is  con- 
tended that  section  172,  p.  883, 2  B.  S.  1852,  continues  in  force 
the  act  of  1843,  p.  1002,  upon  that  subject.  The  statute  of. 
1852  is  as  follows :  "The  laws  and  usages  of  this  State  rela- 
tive to  pleadings  and  practice  in  criminal  actions,  not  incon- 
sistent herewith,  as  far  as  the  same  may  operate  in  aid  hereof, 
or  to  supply  any  omitted  case,  are  hereby  continued  in  force.** 
By  the  act  of  1843  the  county  from  which  the  change  should 
be  taken  had  to  bear  the  expense,  as  audited  and  allowed  by 
the  Court  trying  the  cause. 
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If  this  provieioii  can  be  properly  conBidered  as  being  rela- 
tive to  pleadings  and  practice,  in  criminal  actions,  then  the 
inquiry  would  arise,  under  the  section  quoted  of  the  act  of 
1852,  whether  it  was  continued  in  force.  But  if  it  does  not 
fall  within  '^the  laws  and  usages  of  this  State''  of  that  char- 
acter, then  we  can  not  further  deliberate  as  to  whether  it  is 
continued  in  force. 

We  are  of  opinion  that  the  practice  in  criminal  cases  con- 
templated by  this  statute  includes,  among  other  things,  the 
usual  orders,  Ac,  of  the  Court  in  reference  to  the  costs  of 
such  proceedings.  This  being  so,  the  statute  of  1843  is  con- 
tinued in  force  in  regard  to  costs  on  changes  of  venue  in  such 
cases. 

As  to  the  second  question,  we  see  no  objection  to  the  mode 
of  proceeding.  The  Court  in  Daviess  made  the  requisite 
order,  and  as  the  Auditor  of  Knox  disobeyed  the  same,  we 
suppose  it  was  proper,  under  the  statute,  in  pursuing  the  rem- 
edy here  sought,  to  institute  the  proceeding  to  obtain  it  in 
the  county  where  he  resided. 

Per  Guriarn. — The  judgment  is  affirmed  with  costs. 

WtUiam  E.  NiUacky  for  appellant. 

John  Baker^  for  appellee. 


BuBKB  V.  Howard  and  Others. 

Section  321,  p.  732,  B.  S.  1843,  is  not  continued  in  force  by  any  pro* 
vision  of  the  Code,  and  is  not  law;  and  it  is  therefore  nnneoessary 
that  a  decision  of  the  Supreme  Court  should  be  filed  in  the  Court 
below  sixty  days  before  further  action  can  be  had  in  that  Court. 

APPEAL  from  the  Decatur  Common  Pleas. 
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WoRDEN,  J. — ^Action  by  Hoxoard  against  Burke  on  a  re- 
plevin-bond. This  case  has  been  once  in  this  Court  before, 
and  the  judgment  below  was  reversed.  After  the  cause  was 
remanded,  there  was  a  trial  and  final  judgment  for  the  plaintiff. 

There  were  two  points  made :  1.  That  the  decision  of  the 
Supreme  Court  was  not  filed  below  sixty  days  before  the  term 
of  the  Court  at  which  the  cause  was  tried;  and  2.  That  the 
finding  was  not  sustained  by  the  evidence. 

We  can  not  reverse  that  judgment  on  the  evidence,  as  that* 
tends  strongly  to  sustain  the  finding. 

It  was  .  not  necessary  that  the  opinion  of  the  Supreme 
Court  should  have  been  filed  below  sixty  days  in  order  to  en- 
title the  parties  ,  to  proceed  in  the  case.  This  point  was 
directly  determined  in  the  case  of  Williams  v.  Jones^  14  Ind. 
R.  363.  But  it  is  thought  by  counsel  that  the  provision  in 
the  Rev.  Stat,  of  1848,  requiring  the  opinion  to  be  filed  sixty 
days,  was  overlooked.  Whether  that  statute  was  brought  to 
the  attention  of  the  Court  or  not  in  Williams  y.  Jones y  we  are 
of  opinion  that  it  is  not  continued  in  force.  By  the  present 
statute,  the  opinion  of  the  Supreme  Court  doel  not  go  down 
until  the  expiration  of  sixty  days  from  the  time  it  is  delivered; 
but  the  Clerk  immediately  notifies  the  Clerk  of  the  Court  be- 
low of  the  disposition  made  of  the  cause.  Thus  the  parties 
have  sixty  days  to  prepare  for  further  proceedings  below,  or 
to  file  a  petition  for  a  rehearing  in  this  Court,  before  the 
opinion  and  judgment  are  sent  down.  We  have  no  idea  that 
the  Legislature  intended  to  continue  the  provision  in  the 
statutes  of  1848  in  force,  and  thereby  tie  up  proceedings  in  a 
cause  in  the  Court  below,  for  the  space  of  four  months  after 
its  determination  in  the  Supreme  Court,  and  the  parties 
have  been  notified  of  the  decision. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

James  Gaviriy  Oscar  B,  Hord,  and  Cortez  Ewing^  for  appellee. 

Gumback  ^  Bonner^  for  appellant. 
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Iliere  are  but  two  modes  in  which  title  to  real  estate  can  be  pnt  in 
issue  in  suits  before  justices :  1.  By  pleading,  duly  supported  by 
affidavit;  and  2.  By  proof  adduced  upon  the  trial. 

But  where  it  is  not  put  in  issue  by  pleading,  as  aforesaid,  and  the 
justice  tries  and  renders  judgment  in  the  cause,  and  the  defendant 
appeals  to  the  Circuit  Court,  in  the  absence  of  the  evidence  adduced 
before  the  justice,  the  appellate  Court  must  presume  that  the  justice 
did  his  duty,  and  that  the  title  was  not  put  in  issue  before  him  in 
any  way. 

If,  upon  a  trial  in  the  appellate  Court,  the  title  be  put  in  issue, 
either  by  pleading,  as  aforesaid,  or  by  the  evidence,  that  fact  could 
not  deprive  such  Court  of  its  jurisdiction,  or  relate  back  so  as  to 
defeat  the  jurisdiction  of  the  justice. 

Where  an  appeal  is  taken  from  a  judgment  of  dismissal  of  a  cause,  a 
■letion  £br  a  new  trial  below  is  unnecessary  to  render  ihif  error 
available  in  tiie  Supreme  Court. 

APPEAL  from  the  Morgan  Circuit  Court. 

WoBBXN,  J. — This  was  an  action  of  trespass  quart  daugum 
firegitj  brought  by  Wall  against  Albertaon^  before  a  justice  of 
the  ]>eaee.  The  defendant  pleaded  liberum  tenementum.  On 
trial  before  the  justice,  the  plaintifi  had  judgment.  The  de- 
fendant appealed,  and  on  trial  in  the  Circuit  Court,  the  title 
to  land  coming  in  question,  the  Court  dismissed  the  cause  for 
want  of  jurisdiction  in  the  justice,  and  the  plaintiff  excepted. 
This  ruling  presents  the  only  question  involved  in  the  ease. 

A  justice  of  the  peace  has  no  jurisdiction  in  any  action 
wherein  the  title  to  land  shall  come  in  question.  But  the 
title  to  land  did  not  necessarily  come  in  question  in  this  action 
before  the  justice.  It  might  or  might  not.  The  defendant 
had  the  benefit  of  a  denial  of  the  alleged  tort  without  plead- 
ing it.  The  case  may  have  been  tried  before  the  justice  with- 
out any  question  of  title  being  raised,  otherwise  tiian  by  the 
Vol.  XVm.— 10 
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pleadings.  The  fact  that  a  question  of  title  was  raised  by  the 
pleading  did  not  oust  the  jurisdiction  of  the  justice,  because 
the  pleading  was  not  sworn  to  as  prescribed  by  statute.  The 
statute  provides  that  '^  if  the  title  to  land  shall  be  put  in  issue 
by  plea  supported  by  affidavit,  or  shall  manifestly  appear  from 
the  proof  on  trial  to  be  in  issue,  the  justice  shall,  without 
further  proceeding,  certify  the  cause  and  papers  to  the  Circuit 
Court  of  the  proper  county,  where  the  same  shall  be  tried." 
Here  are  two  modes  provided,  in  which  it  may  be  made  to 
appear  that  the  title  to  land  is  in  issue.  1.  By  pleading,  duly 
supported  by  affidavit    2.  By  proof  adduced  upon  the  trial 

TUe  pleading  not  being  verified,  the  only  question  is 
whether,  from  the  proofs  adduced  before  the  justice,  title  to 
land  appeared  to  be  in  issue. 

There  was  nothing  before  the  Circuit  Court,  nor  is  there 
before  us,  to  show  what  the  proof  was  before  the  justice. 
We  must  presume  that  he  did  his  duty,  and,  therefore,  that  it 
did  not  appear  from  the  proof  before  him,  that  such  title  was 
in  issue;  as,  if  so,  it  would  have  been  his  duty  to  decline  fur- 
ther action,  and  certify  the  cause  up.  We  must,  then,  con- 
sider that  title  was  not  put  in  issue  properly  by  pleading,  so 
as  to  oust  the  jurisdiction  of  the  justice,  nor  by  the  evidence 
adduced  on  the  trial  before  him. 

The  fact,  that  on  the  trial  in  the  Circuit  Court,  the  title  to 
land  was  brought  in  issue,  could  not  deprive  that  Court  of  its  * 
jurisdiction,  nor  could  it  relate  back  and  defeat  the  jurisdic- 
tion of  the  justice,  who,  we  have  seen,  must  be  deemed  to 
have  had  jurisdiction  of  the  cause. 

But  it  is  objected  that  the  question  is  not  properly  raised, 
because  the  evidence  is  not  in  the  record,  and  because  there 
was  no  motion  for  a  new  trial.  We  see  no  necessity  for 
either.  We  are  informed  by  the  record  that  the  cause  was 
submitted  to  the  Court  for  trial,  and  that  ^Hhe  evidence  being 
heard  in  part,  and  the  title  of  land  coming  in  question,  as 
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shown  by  the  evidencey  the  defendant  moved  to  dismiss  the 
aetion,"  &c.,  which  motion  was  sustained,  and  the  action  dis- 
missed accordingly.  We  are  not  asked  to  reverse  the  judg- 
ment because  the  evidence  did  not  show  that  the  title  to  land 
came  in  question;  hence  there  is  no  necessity  for  having  that 
evidence  before  us.  .We  take  it  for  granted  that  the  title 
came  in  question  in  the  Circuit  Court,  but  do  not  think  it 
therefore  follows,  that  the  suit  should  have  been  dismissed  for 
want  of  jurisdiction  in  the  justice,  as  the  title  may  not  have 
come  in  question  before  him.  Nor  was  there  any  necessity 
for  a  motion  for  a  new  trial.  Indeed,  a  motion  for  a  new 
trial  would  have  been  somewhat  out  of  place,  where  there 
has  been  no  finding  or  verdict,  but  the  cause  dismissed  on 
motion. 

Per  Cfuriam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

W.  R.  Harrison^  for  appellant. 

C.  C.  IfavCf  for  appellee. 


GoLDSBY  and  Another  t;.  Thb  State. 

When  an  application  for  a  change  of  venue  in  a  criminal  ease,  is  nukde 
in  the  Court  of  Common  Pleas,  on  account  of  the  prejndice  of  the 
judge  against  the  applicant,  the  law  makes  it  the  imperative  duty 
of  the  judge  to  grant  such  change  to  the  Circuit  Court,  and  gives 
him  no  discretion  to  refuse  it. 

APPEAL  from  the  Floyd  Common  Pleas. 
WoBDSN,  J. — ^Information  against  the  appellants  for  rob- 
bery.   Trial,  conviction  and  judgment. 
At  the  proper  time,  the  defendants  moved  for  a  change  of 
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venue,  stating  in  their  affidavit,  as  the  ground  of  the  motion^ 
that  they  could  not  receive  a  fair  trial,  ^^  on  account  of  the 
prejudices  of  the  judge  of  said  Court  against  them/'  The 
motion  was  overruled,  and  exception  taken.  This  was  also 
one  of  the  reasons  for  which  a  new  trial  was  asked.  We  are 
of  opinion  that  the  change  asked  for  should  have  been  granted. 

The  statute  provides  for  a  change  of  venue  in  criminal 
cases  for  two  causes:  1.  ^^ Prejudice  of  the  judge;''  and  2. 
^^  Excitement  or  prejudice  against  the  defendant  in  the 
county."  <^  When  the  oligection  is  to  the  judge  in  an  action 
pending  in  the  Court  of  Common  Pleas,  the  action  may  be 
transferred  to  the  Circuit  Court  of  the  county,  and  tried 
therein." 

"When  the  affidavit  is  founded  upon  excitement  or  prqu- 
dice  in  the  county  against  the  defendant,  the  Court  mayj  in 
Us  discreHoriy  grant  a  change  of  venue  to  the  most  conveni^it 
county."    2  R.  S.  1852,  p.  870-1. 

When  a  change  is  asked  on  account  of  excitement  or  preju- 
dice against  the  defendant  in  the  county,  it  is  clear  that  it 
may  or  may  not  be  granted,  because  the  matter  is  left  to  the 
discretion  of  the  Court  U^ot  no,  however,  when  the  change 
is  asked  because  of  the  prejudice  of  the  judge  against  the 
accused.  In  such  case,  the  statute  does  not  provide  for  the 
exercise  of  any  discretion  by  the  judge,  and  perhaps  it  is  well 
it  does  not.  The  language  is,  "The  action  may  be  trans- 
fbrred,"  Ac. 

The  language  of  the  statute  providing  for  a  change  of  venue 
in  civil  cases  is  not  more  imperative  than  that  above  quoted. 
It  is :  "  The  Court,"  &c.,  "  may  change  the  venue  in  any  civil 
action,"  &c.  2  R.  S.  1852,  p.  74.  This,  it  has  been  held  in 
several  causes,  is  imperative,  and  entitles  a  party  to  a  change 
when  he  brings  himself  within  the  provisions  of  the  statute. 
WUter  V.  Taylor,  7  Ind.  R.  110;  Shaw  v.  Hamilton,  10  Ind.  R. 
182;  Shattuck  v.  Myers^  18  Ind.  R.  46.    See,  also,  the  case  of 
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CUm  V.  Durhamj  14  IncL  S.  2689  which  is  an  inatance,  in  a 
different  case,  of  permiflsive  words  in  a  statute  being  held 
peremptoiy. 

The  cause  should  have  been  transferred  to  the  Circuit  Court 
for  trial. 

Per  Ck0iam. — ^The  judgment  is  reversed,  and  the  cause  re* 
manded. 

The  Clerk  will  pve  the  proper  notice  for  a  return  of  the 
prisoners. 

John  H.  Stoisenburg  and  Thounas  M.  Bnmn^ioT  i^pellanti, 

John  Bottj  for  State. 


Mbitdekhall  v.  Gatblt.  ^ 

Promissory  notes,  as  to  their  ▼alidity,  nature,  interpretation,  and  ef- 
fect, most  be  governed  by  the  laws  of  the  State  where  they  are 
made. 

A  eomplaint,  which  shows  that  a  note  and  its  indorsements  were  made 
in  another  State,  should  also  set  forth  the  laws  of  that  State,  goy- 
eming  the  transfer  of  such  note,  because  this  Court  will  not  {re- 
sume that  the  laws  of  another  State  are  similar  to  those  of  India/na^ 
but  will  presume  that  the  common  law  prevails  in  such  other  State. 

APPEAL  from  the  Wayne  Common  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintifi^  sued  Men- 
denhaUj  as  indorser  of  a  promissory  note.  The  note  and  in- 
dorsement are  in  this  form : 

**By  the  first  of  January  next  we,  or  either  of  us,  promise 
to  pay  to  Stephen  C  MendenhaU  or  order  700  dollars  for  value 
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received.    Witness  our  hands  and  seals  this,  8th  day  of  April, 
1856.  John  B.  Font,  [seal.] 

J.  M.  YowELL,  [seal]/' 

"For  value  received,  I  assign  the  within  note  to  JoKtl  J. 
Gately^  waiving  notice  and  demands  of  the  law,  April  8, 1856. 
Stephen  C.  Mendenhall,      ^ 

By  Sargent  P.  Coffin,  Att'y/* 

It  is  averred,  in  the  complaint,  that  the  note  and  indorse- 
ments were  both  made  at  Marshall  county  in  the  State  of 
Mississippi;  that  Coffin,  who  appears  to  have  signed  the  name 
of  Mendenhallj  was,  at  the  time  the  indorsement  was  made, 
his  lawfully  authorized  agent,  and  that  when  the  note  be- 
came due  the  makers.  Font  and  YoweUy  utterly  failed  or  re- 
fused to  pay  the  same  or  any  part  of  it.  That  afterwards,  on 
the  16th  of  March,  1857,  and  prior  to  the  first  term  after  the 
note  matured,  the  plaintiff  sued  the  makers  thereof,  in  the 
Circuit  Court  of  said  county,  and  that  such  proceedings  were 
then  and  there  had,  that  the  then  defendants  pleaded  and  set 
up  in  bar  of  the  suit,  that  the  note  was  given  in  consideration 
of  a  certain  loom,  of  which  MendenhaU  claimed  to  be  the 
patentee,  and  that  the  consideration  therein  had  failed;  and 
that  the  plaintiff  duly  notified  MendenhaU  of  the  pendency 
of  said  suit,  and  of  the  defence  set  up  by  the  makers  of  the 
note,  and  requested  him  to  furnish  evidence  to  sustain  the 
note;  but  to  do  so,  he  utterly  failed  and  refused;  and  further 
the  plaintiff  avers  that  at  the  March  term,  1858,  of  said  Mar- 
shall Circuit  Court,  a  judgment  was  recovered  against  him  in 
the  suit  upon  said  note,  and  that  in  the  prosecution  of  that 
suit  he  was  put  to  costs  and  expenses  amounting  to  150  dol- 
lars, (all  of  which  fully  appears  by  a  transcript  of  the  record 
of  said  suit  filed  herewith,  &c.,)  which  sum  of  160  dollars, 
together  with  the  amount  specified  in  the  note  and  interest, 
&C.,  is  due  and  unpaid,  wherefore,  Ac. 
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Defendant  demurred  to  the  complaint;* but  the  demurrer 
was  overruled  and  he  excepted.  The  issues  were  submitted 
to  the  Court.  Finding  for  the  plaintiff.  "New  trial  refused 
and  judgment.  The  appellant,  in  his  brief,  says  that  the 
complaint  bases  the  suit  on  the  Mississippi  judgment  and  not 
on  the  endorsement  of  the  note.  This  seems  to  be  a  mistake. 
As  we  understand  that  pleading,  it  introduces  the  proceedings 
and  final  judgment  on  the  note,  not  as  the  foundation  of  the 
present  action,  but  for  the  purpose  of  showing  that  due  dili- 
gence had  been  used  to  collect  the  note  from  the  makers. 
The  measure  of  diligence  thus  used  would  be  sufficient  to 
authorize  a  recovery  against  the  indorse,  under  the  laws  of 
this  State.  But  the  note,  as  we  have  seen,  was  made  and 
endorsed  in  Mississippiy  and  the  endorsement,  being  a  con- 
tract, must,  ^^as  to  its  validity,  nature,  interpretation  and  ef- 
fect/' be  governed  by  the  laws  of  the  State  Vhere  it  was 
made.  Story  on  Promissory  Notes,  178,  et  seq.  It  follows, 
the  complaint,  having  'alleged  that  the  note  and  endorse- 
ment were  made  in  Mississippi^  should  also  have  set  forth  the 
laws  of  that  State  governing  the  transfer  of  notes,  such  as 
the  one  in  suit,  because  we  are  not  allowed  to  presume  that 
in  respect  to  such  endorsement  the  laws  of  Mississippi  are 
similar  to  those  of  Indiana.  Smith  v.  Blatchfordy  2  Ind.  184 ; 
Story  on  Conflict,  sec.  316;  Williams  v.  Wade,  1  Met.  82,  88, 
It  is  true  we  will  presume  that  the  common  law  is  in  force  in 
Mississippi.  Trimble  v.  Trimble,  2  Ind.  76 ;  Johnson  v.  Cham- 
bers, 12  Ind.  102 ;  Crake  v.  Crake,  at  the  present  term.  But 
the  application  of  that  law  would  not  render  the  complaint, 
in  this  case,  effective,  because  under  it  the  note  before  us  is 
not  transferable  by  endorsement,  so  as  to  allow  the  indorsee 
to  sue  the  indorser. 

It  seems  to  us  that  the  complaint,  having  failed  to  set 
forth  any  law  of  Mississippi  governing  the  indorsement  in 
question,  is  insufficient,  and  should  have  been  so  held  on  de- 
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muiror.  Other  points  are  made  by  the  appellant;  bat  as  the 
eomplaint,  as  it  stands,  contains  no  sufficient  cause  of  action, 
they  do  not  properly  arise  in  the  record. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings. 

James  Petrify  for  appellant. 

Bielde  ^  Burekenaly  foi:  the  appellee. 


QORDBN  V.  TjHB    StATB. 


An  information  in  the  Oommon  pleas  for  felony  is  bad  unless  it  al- 
lege the  faoti^  necessary  to  give  the  Court  jurisdiction.     16  Ind. 

3ia. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Per  Curiam. — The  information  in  this  case  fails  to  allege 
any  of  the  facts  necessary  to  give  the  Common  Pleas  juris- 
diction. See  McCarty  v.  The  State^  16  Ind.  310;  Justice  v. 
The  State^  at  the  November  Term,  1861. 

The  case  at  bar  falls  precisely  within  the  decisions  just 
cited,  and  upon  them  it  must  be  reversed. 

The  judgment  is  reversed  with  coats.    Cause  remanded. 

McDonald  ^  RoaehCy  for  the  appellant. 
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Harthan  v.  Thb  Statb. 
See  the  next  preceding  case. 

APPEAL  from  the  THpton  Common  Pleas. 

Per  Curiam. — ^Information  for  burglary.  Trial,  conviction 
and  judgment. 

There  is  no  allegation  in  the  information  showing  the  ju- 
risdiction of  the  Court  below.  Vide  Justice  v.  The  StaUj  at 
the  last  term. 

The  judgment  is  reversed. 

The  Clerk  is  directed  to  give  the  proper  notice  for  the  re- 
turn of  the  prisoner. 

J.  A.  ThomtoUy  for  the  appellant. 


Ejqbb  v.  Coats. 


The  giving  of  notice  of  an  award,  on  Sunday,  is  valid,  it  not  being  an 
act  of  common  labor,  nor  a  judicial  act,  nor  one  specially  prohi« 
bited  by  any  statute,  and  being  a  mere  miniBterial  act  connected 
with  a  judicial  proceeding. 

APPEAL  from  the  Howard  Circuit  Court. 

Perkins,  J. — This  was  a  suit  upon  an  arbitration  bond. 
The  leading  facts  of  the  case  are  stated  in  Coats  v.  Kiger^  14 
Ind.  179.  It  is  there  decided  that  in  statutory  arbitrations 
copies  of  the  award  made  must  be  furnished  to  the  parties 
to  the  submission.  And  the  only  question  presented  to  this 
Court  by  the  record  now  before  it  is,  whether  the  delivery,  by 
the  arbitrators,  of  copies  of  such  award  to  such  parties,  on 
the  Lord's  day,  commonly  called  Sunday^  is  operative,  the 
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award  having  been  made  and  signed,  and  the  copies  drawn  on 
Saturday. 

Prior  to  the  establishment  of  the  christian  religion,  all  acts 
valid  on  any  day  were  valid  when  performed  on  the  first  day 
of  the  week. 

After  the  establishment  of  that  religion,  acts  done  on  the 
first  day  of  the  week  were  valid  until  the  rule  was  changed 
by  law.  The  church  changed  the  rule,  as  matter  of  discipline, 
in  517,  so  far  as  to  prohibit  judicial  acts  on  that  day.  This 
rule,  subsequently,  became  a  part  of  the  common  law;  but 
this  did  not  apply  to  ministerial  acts ;  writs  still  continued  to 
be  returnable  on  Sunday.  Swarm  v.  Browne^  3  Burr.  159,  5 
S.  C;  1  Wm,  Black.  Rep.  496;  and  again  at  526.  Courts 
may  adjourn  to,  and  on  Sunday.  Ibid.  McCorklc  v.  The 
State  J 14  Ind.  Verdicts  may  be  received  on  that  day.  Ibid. 
In  Mathews  v.  Ansley^  81  Ala.,  p.  20,  the  Court  says:  "It 
is  laid  down  in  books  of  the  highest  authority,  that,  at  com- 
mon law,  the  christian  Sabbath  was  dies  non  juridicus ;  and 
that  no  judicial  proceeding  could  be  had  on  that  day.  It  was 
declared  with  equal  clearness,  that  acts  purel}'^  ministerial 
might  be  legally  performed  on  that  day.  Mackalley's  case, 
9  Rep.  66;  S.  C.  Cro.  Jor.  279;  Wilson  v.  Tucker,  1  Salk.  79; 
Drury  v.  DeFontaine,  1  Taunt.  135 ;  Lyon  v.  Strong,  6  Verm. 
219;  Story  v.  Elliott,  8  Cow.  27.  See,  also,  Shippy  v.  East- 
wood, 9  Ala.  198;  Hooper  v.  Edwards,  18  id.  280;  Sayles  v. 
Smith,  12  Wend.  67.  [See  the  cases  cited  in  Cory  v.  SilcoXy  5 
Ind.  870 ;  and  in  Smith  on  Cont.,  by  Rawle,  vide  p.  171.] 

The  service  of  the  process  of  attachment  is  a  purely  min- 
isterial act;  and  not  being  within  the  provisions  of  any  sec- 
tion of  the  code,  it  follows  that  no  valid  objection  can  be 
urged  to  its  execution  on  the  Sabbath  day."  It  was  also  held 
that  it  did  not  fall  within  the  statute  against  common  labor. 
Ibid. 

As  the  common  law  prevails  in  Indiana,  judicial  proceed- 
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ings  on  Sunday  will  not  be  legal  here,  unless  authorized  by 
statute.  But  the  giving  of  notice  of  the  award  in  question 
was  not  a  judicial  proceeding.  We  have  a  statute  prohbiting 
the  pursuit  of  one's  ordinary  avocation  on  Sunday;  but  it 
does  not  appear  that  acting  as  arbitrators  was  the  ordinary 
avocation  of  those  who  made  and  gave  notice  of  the  award  in 
question.  See  Voglesongv.  The  StatCy  9  Ind.  112;  The  State  y. 
CongeTy  id.  396;  Banks  v.  Westy  18  id.  208.  And  in  Strong  v. 
EUiotty  8  Cow.  p.  27,  it  is  held  that  the  making  of  an  award 
does  not  fall  within  the  statute  prohibiting  common  labor. 
In  New  York  they  have  an  additional  statute  prohibiting  the 
service  of  process  on  Sunday. 

The  giving  of  notice  of  the  award,  then,  not  being  an  act 
of  common  labor;  not  being  a  judicial  act,  and  not  being 
specially  prohibited  by  any  statute;  but  being  simply  a  min- 
isterial act,  in  connection  with  a  judicial  proceeding,  would 
seem  to  be  valid,  especially  as  the  notice  seems  to  have  been 
received  without  objection.  And  the  case  of  Sargeant  y.  ButtSy 
21  Verm.  101,  is  directJy  in  point,  that  an  award  might  be 
signed,  and  notice  of  it  given,  to  the  parties  on  Sunday^  where 
the  arbitrators  had  entered  upon  and  failed  to  complete  the 
duty  on  Saturday.  See  the  case  noticed  in  Smith  on  Con- 
tracts, by  Rawle,  vide  p.  178,  note,  in  connection  with  Bich- 
ardson  v.  Kimbally  28  Maine  475.  It  may  be  remarked  that, 
at  common  law,  contracts  made  on  Sunday  may  be  valid.  But 
it  is  held,  in  this  State,  that  they  fall  within  the  statute  pro- 
hibiting common  labor.  Banks  v.  Westy  supra.  Also  the 
cases  cited  in  Thomason  v.  The  Statey  16  Ind.  449. 

Per  Curiam. — ^The  judgment  is  reversed,  with  instructions 
to  sustain  the  demurrer  to  the  paragraph  of  the  answer  set- 
ting up  notice  on  Sunday. 

N.  B.  lAndsayy  for  appellant. 

Henry  A.  Brousey  for  appellee. 
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Cbakb  v.  Cbakb. 

In  an  action  on  a  transoript  of  a  judgment  of  a  justice  of  tke  peace 
of  another  State,  the  averment,  <*  that  the  judgment  or  decision  was 
duly  giyen  or  made/'  as  the  case  may  he,  as  prescribed  by  the  code, 
is  construed  to  be  equivalent  to  an  averment  that  the  justice  had 
jurisdiction  of  the  subject-matter ,  and  of  the  person. 

A  complaint,  therefore,  on  such  a  transcript,  must  either  aver  facte, 
showing  jurisdiction  as  aforesaid,  or,  in  the  words  of  the  code,  aver 
<'  that  the  judgment  was  duly  given." 

A  judgment  will  not  be  reversed  in  this  Court  for  error  in  overruling 
a  demurrer,  if  it  appear  from  the  whole  record  that  the  merits  of 
the  cause  have  been  fairly  determined. 

In  determining  the  validity  of  a  judgment  of  a  justice  of  the  peace 
of  Ohio,  this  Court  will  presume,  unless  the  law  of  that  State  on 
the  subject  is  pleaded  and  proved,  that  the  common  law  still  pre- 
vails there. 

Where  a  contract,  made  in  another  State,  payable  there,  or  generally, 
is  sought  to  be  enforced  in  this  State,  and  the  contract  embraees 
terms  upon  a  subject  not  settled  by  the  common  law,  and  no  statute 
of  such  other  State  is  pleaded  and  proved,  the  Court  of  this  State 
will  presume  such  contract  valid. 

Where  a  right  is  sought  to  be  enforced  in  one  State,  in  relation  to  a 
subject-matter  existing  in  a  foreign  State,  and  no  foreign  law  is 
proved,  and  no  common  law  rule  ever  was  prescribed,  and  no  con- 
tract exists,  in  such  case  the  Court  will  apply  the  law  of  the  State 
in  which  it  is  sitting. 

If  the  statute  book  of  a  foreign  State,  containing  a  law  offered  in  evi- 
dence, purport  on  its  title-page  to  be  printed  "by  authority,"  and 
by  the  "  State  Printer,'*  that  is  sufficient  to  admit  it  in  evidence  as, 
prima  fade,  the  law  of  that  State. 

APPEAL  from  the  Madison  Common  Pleas. 

Perkins,  J. — Suit  upon  the  transcript  of  a  judgment  of  a 
justice  of  the  peace  of  the  State  of  Ohio,  Demurrer  to  the 
complaint  overruled,  and  exception  taken.    The  demurrer 
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should  have  been  sustainecL    The  complaint  did  not  state 
£actB  suflScient  to  constitute  a  cause  oi  action. 

Courts  of  justices  of  the  peace  are  of  special  and  limited 
jurisdiction.  Turner  v.  Bobey^S  Com.  (N.  Y.)  198;  Draggoo 
y«  Cfraham,  9  Ind.  212.  It  is  a  rule  of  pleading  at  common 
law,  that,  in  suing  upon  the  judgment  of  such  a  Court,  the 
complaint  must  show  that  the  justice  had  jurisdiction  of  the 
subject-matter,  and  of  the  person  of  the  defendant.  The  ex- 
ception to  this  rule  is  where  the  suit  is  upon  a  judgment 
against  the  plaintiff  for  costs,  as  he  is  liable  for  those,  even 
though  the  Court  had  not  jurisdiction.  Turner  v.  Robey^ 
supra. 

The  code  has  provided  a  substitute  for  the  common  law 
averments  touching  jurisdiction.  The  substitute  is  the  aver- 
ment, "that  the  judgment  or  decision  was  duly  given  or 
made,''  as  the  case  may  be.  WMey  v.  Strickland^  8  Ind.  453. 
This  averment  is  equivalent,  and  amounts  to  an  averment, 
showing  that  the  justice  had  jurisdiction  of  the  subject-matter 
and  person.  It  is  doubted  in  other  States  where  code-plead- 
ing is  adopted,  whether  the  substitute  for  the  common  law 
averments  can  be  used  in  a  suit  upon  the  transcript  of  a  judg- 
ment from  another  State.  Abb.  PI.  (N.  Y.)  p.  281,  note  w; 
Swann's  PI.  and  Prac.  (1861)  p.  211.  But  it  has  been  ^Uowed 
to  be  so  used  in  this  State,  and  we  are  not  disposed  to  depart 
from  the  practice  we  have  adopted  on  this  point. 
.  In  suing,  tiien,  in  this  State,  upon  a  judgment  of  a  justice 
of  the  peace,  the  complaint  must  either  aver  the  facts  show- 
ing jurisdiction,  or  allege,  as  a  substitute,  *^that  the  judgment 
was  dtdy  given.'*  Swann,  supra.  The  form  copied  in  Ihag- 
goo  V.  Chrahamj  9  Ind.  212,  is  defective  in  this  particular.  In 
stating  that  the  plaintiff  "recovered  judgment,"  the  pleader 
should  have  added,  "which  was  duly  given,''  against,  Ac. 

But  can  Uie  judgment  be  reversed  for  the  error  mentioned? 

It  is  enacted  by  the  code,  that  "no  olgection  taken  by  de- 
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murrer  and  overruled,  shall  be  fiufficient  to  reverse  the  judg- 
ment, if  it  appear  from  the  whole  record,  that  the  merits  of 
tiie  cause  have  been  fairly  determined/'    6ec.»382. 

This  section  is,  perhaps,  something  more  than  the  statute 
of  jeofails,  which  is  re-enacted  in  our  code.  2  R.  8.  p.  168, 
sec.  580.  Under  this  latter  section,  it  has  always  been  held, 
as  the  general  rule,  that  defects  rendering  a  pleading  bad  on 
general  demurrer,  were  also  fatal  on  motion  in  arrest,  and 
upon  appeal  or  writ  of  error.  But  section  882  takes  defects 
which  might  be  corrected  by  demurrer  out  of  this  rule  where 
the  Court  is  satisfied  the  merits  have  been  fairly  tried.  Does 
it  appear  that  they  were  so  tried  in  this  case? 

The  suit,  as  we  have  seen,  was  upon  a  transcript  of  a  judg- 
ment in  a  civil  case,  of  a  justice  of  the  peace  of  OAto,  a  for- 
eign State,  upon  whose  laws  the  validity  of  that  judgment, 
as  a  cause  of  action,  depended.  How  shall  we  obtain  a 
knowledge  of  those  laws  ? 

1.  We  know  judicially  that  the  common  law  was  brought 
from  England  to  this  country  by  oiir  ancestors,  and  was  de- 
-clared,  by  the  ordinance  for  the  government  of  the  Territory 
of  the  Northwest,  of  which  Ohio  formed  a  part,  to  be  a  part 
of  the  fundamental  law  of  that  territory;  and,  in  the  absence 
of  proof  to  the  contrary,  we  presume  that  law  still  in  force  in 
Ohio.  Such  has  been  the  ruling  in  this  State  since  the  case 
of  Stout  V.  Wardj  1  Blackf.  70;  Johnson  v.  Chambers j  12  Ind. 
102.  This  latter  case  is  precisely  in  accordance  with  those 
of  Starr  v.  Feck,  1  Hill  (N.  Y.;^270,  and  Abd  v.  Douglass y  i 
Denio.  805.    See,  also,  Titu^s  v.  Scantlingj  4  Blackf.  89. 

2.  Statutes  of  other  States,  to  be  taken  notice  of  by  the 
Courts  of  this  State,  must  be  pleaded  and  proved.    Ibid. 

In  the  case  at  bar,  then,  to  entitle  the  plaintiff  to  recover, 
it  was  incumbent  on  him  to  showa  judgment  in  a  case  where 
the  Court  had  jurisdiction,  which,  as  we  have  seen,  is  twofold, 
viz:  of  the  person  and  the  subject-matter.    A  justice  of  the 
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peace  was  not,  at  common  law,  a  Court  of  civil  jurisdiction. 
Fellows  V.  Millerj  8  Blackf.  281.  And  we  will  not  presume, 
because  our  statute  has  made  him  such,  that  that  of  Ohio  has 
done  the  same.  Ibid.  Hence  it  was  necessary  for  the  plain- 
tiff to  show,  by  a  statute  of  OAio,  that  a  justice  of  the  peace 
of  that  State,  was  a  Court  of  civil  jurisdiction,  and  the  extent 
of  that  jurisdiction  as  to  subject-matter.  This  having  been 
done,  the  Court  in  Indiana  could  apply  the  common  law  as 
to  the  mode  of  obtaining  jurisdiction  over  the  person  by  a 
Court.     Cone  v.  Cottery  2  Blackf.  82. 

We  may  further  observe  here,  that  where  a  contract,  made 
in  another  State,  and  payable  there,  or  generally,  is  sought  to 
be  enforced  in  this  State,  and  the  contract  embraces  terms 
upon  a  subject  not  settled  by  the  common  law,  and  no  statute 
of  such  other  State  is  pleaded  and  proved,  the  Courts  of  this 
State  will  presume  such  contract  to  be  valid.  Hence,  where  a 
note  was  executed  in  OAio,  bearing  a  rate  of  interest  different 
from  that  fixed  by  our  law,  and  no  statute  of  Ohio  was  pleaded, 
the  note  was  held  valid;  JSngler  v.  EUiSj  16  Ind.  475;  CiUler 
Wright^  22  (N.  Y.)  472;  because  there  was  no  fixed  rate  of 
interest  at  common  law.    4  Black.'s  Comm.  166. 

Again,  where  a  right  is  sought  to  be  enforced  in  one  State 
in  relation  to  a  subject-matter  existing  in  a  foreign  State,  and 
no  foreign  law  is  proved,  and  no  common  law  rule  ever  pre- 
scribed, and  no  contract  exists,  in  such  case  the  Court  will 
apply  the  law  of  the  State  in  which  it  is  sitting.  Monroe  v. 
Douglass,  1  Seld.  447. 

We  proceed  now  to  inquire  what  was  the  evidence  in  the 
case  at  baf  ?  A  transcript  of  the  judgment,  as  was  necessary, 
was  filed  with  the  complaint  upon  it  That  transcript  showed 
jurisdiction  of  the  Court  over  the  person  of  the  defendant. 
He  was  personally  served  with  process  by  a  constable.  It 
also  showed  the  amount  due  the  plaintiff. 

A  statute  of  OhiOy  according  to  purport,  conferring  upon 
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the  Court  jarisdiction  of  the  subject-matter,  wa9  offered  ic 
evidence;  but  it  was  objected  to  because  it  did  not  sufficiently 
appear  that  it  was  the  law  of  OhiOy  and  for  no  other  reason 
The  statute  was  admitted.  There  was,  then,  before  the  Court, 
all  the  evidence  that  was  necessary  to  justify  a  judgment  foi 
the  plaintiff,  and  the  merits,  therefore,  may  be  said  to  have 
been  fairly  tried,  if  the  statute  was  rightly  admitted  in  evi- 
dence. The  objection  made  to  its  admission  was  not  well 
taken.  The  statute  was  contained  in  a  volume  purporting  to 
be  the  laws  in  force,  at  a  given  date,  in  OhiOy  printed  "by 
authority,*'  and  by  the  "  State  Printer.'*  This  was  sufficient 
to  admit  it  in  evidence  as,  prima  faciCy  the  law  of  that  State. 
In  Cutler  v.  Wright^  22  N.  Y.  Rep.  p.  472,  it  was  decided  to 
be  sufficient  that  th«  volume  of  laws  purported  on  the  title- 
page,  to  be  printed  "by  authority.'*  Such  is  the  ruling  in 
this  State.  Vaughn  v.  Griffithy  16  Ind.  p.  355.  See,  also, 
Line  v.  Mack,  14  Ind.  380;  Hall  v.  Earns,  16  id.  180.  But 
the  statute  was  inadmissible  because  not  pertinent  to  the  issue 
being  tried. 

There  was  no  averment  in  the  complaint,  as  appears  from 
what  has  been  said  above,  that  the  justice  had  jurisdiction. 
Without  such  averment,  the  complaint  set  forth  no  cause  of 
action ;  and  the  merits  would  not  be  fairly  tried  on  such  a 
complaint.  There  were  none,  indeed,  to  try.  See,  as  to  the 
decision  in  Pennsylvania,  that  the  Courts  of  the  several  States 
of  the  Union  will  judicially  notice  the  laws  of  other  States, 
in  suits  upon  judgments,  so  far  as  they  relate  to  the  judg- 
ments, where  such  judgments  are  entitled,  by  the  Federal 
Constitution,  to  full  faith,  Ac,  The  State  v.  Hinchmanj  6  Am, 
L.  Reg.  424;  S.  C.  27  Penn.  St.  Rep.  479;  noticed,  also,  in 
Draggoo  v.  Graham,  9  Ind.  212. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

R.  N.  Williams  and  TT.  R.  Pierse,  for  appellant. 

Davis,  for  appellee. 
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A  complaint  for  malicious  prosecution  is  bad  on  demurrer  unless  ii 
show  that  the  prosecution  against  the  plaintiff  had  ended  in  his  ac- 
quittal. 

But  a  complaint,  arerringthat  the  defendant  appeared  before  a  justice, 
and  on  aAdavit  charged  the  plaintiff  with  haying  taken  or  stolen  a 
breast  chain,  of  the  yalue  of  50  cents,  and  procured  the  justice  to 
issue  a  warrant  i^inst  him,  and  maliciously,  Ac,  caused  and  pro- 
oured  him  to  be  arrested  and  imprisoned  twelve  hours,  although 
bad  as  a  complaint  for  malicious  prosecution,  is  suflLcient  as  a  oolik- 
plaint  for  trespass. 

In  such  ease  it  would  be  improper  to  instruct  the  jury,  that,  unleta 
they  found  that  the  prosecution  had  been  determined  by  the  acquit- 
tal or  discharge  of  the  plaintiff,  they  should  find  for  the  defendant. 

To  render  error  in  the  refusal  to  reject  evidence  below  available-  itt 
this  Court,  it  must  appear  from  the  record  that  such  error  was  as- 
signed as  a  cause  for  a  new  trial. 

Where  the  requisite  transcript  of  a  Court  of  Conciliation  had  been 
procured,  and  produced  on  a  former  trial  of  a  cause,  and  filed  with 
the  papers,  and,  upon  a  second  trial,  could  not  be  found  among 
the  papers,  or  elsewhere,  this  will  be  sufficient  to  establish  its  loss, 
and  allow  parol  evidence  of  its  contents. 

APPEAL  from  the  Fo^  Common  Pleas. 

Davison,  J. — WiUiama^  who  was  the  plaintiff^  saed  &ede 
in  the  Gibson  Common  Pleas,  for  malicious  prosecution,  and 
recovered  a  judgment  for  500  dollars.  An  appeal  was  taken 
to  the  Supreme  Court,  where  the  judgment  was  reversed  and 
the  cause  remanded  for  further  proceeding.  See  18  Ind.  pp^ 
78,  74.  Upon  the  entry  of  the  reversal  on  the  records  of  the 
Qibson  Common  Pleas,  the  defendant  moved  for  and  obtained 
a  change  of  venne  to  the  Posey  Common  Pleas.  In  the  last 
named  Court  the  plaintifP,  by  leave,  ftc,  filed  an  amended 
complaint  in  two  counts.  Defendant  demurred  to  each  count 
Vol.  XVin.— 11 
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To  the  first  the  demurrer  was  Bustained,  hut  to  the  second  it 
was  overruled. 

The  second  count  alleges,  that  defendant,  willfully  and  ma- 
liciously intending  to  injure  the  plaintiff  in  his  person,  good 
name,  fame  and  credit,  on  the  6th  of  August,  1857,  went  and 
appeared  before  Holly  Crawfardj  a  justice  of  the  peace,  and 
then  and  there,  before  said  justice,  made  oath  to  and  filed  an 
affidavit  in  these  words :  ^^  James  Steel  swears  that  he  verily 
believes  that  Wm.  Williams  has,  within  the  last  18  months, 
or  thereabouts,  taken  or  stolen  from  him,  Steele,  one  breast 
chain  worth  60  cents,  it  being  in  Gibson  county,  Indianaj  that 
the  depredation  has  been  committed  that  is  complained  of, 
dated  ^M^M5^  6, 1857."  (Signed,)  ''James  Steel:*  "Subscribed 
and  sworn  to  before  me  the  day  and  date  above  mentioned." 
(Signed,)  ''HoUy  Crawford,  J.  P.,"  and  then  and  there  will- 
fully, and  without  probable  cause,  procured  and  caused  said 
Crawford,  as  such  justice,  to  issue  a  certain  writing,  purport- 
ing to  be  a  warrant  for  the  arrest  of  said  plaintiff;  which 
reads  thus:  "State  of  Indiana,  Gibson  county,  Set:  State  of 
Indiana, — ^To  any  constable  of  said  county :  You  are  hereby 
commanded  to  arrest  William  Williams  and  bring  him  forth- 
with before  me,  at  my  office,  to  answer  to  the  charge  of  hav- 
ing, at  said  county,  within  the  last  18  months  past,  taken  or 
stolen  one  breast  chain  from  James  Steel,  at  said  county,  as 
Jam>es  Sted  has  complained  on  oath,  and  have  you  then  and 
there  this  writ.  Dated  August  6,  1857."  (Signed,)  "JToHy 
Crawford,  J.  P.,  [sbal]."  And  the  defendant  maliciously  and 
without  probable  cause,  caused  and  procured  one  John  Q.  A. 
Steel,  then  acting  as  constable,  to  arrest  the  plaintiff,  and  said 
constable,  pretending  to  act  by  authority  of  said  writing  pur- 
porting to  be  a  warrant  for  the  arrest  of  said  plaintiff,  did  by 
the  procurement,  and  at  the  special  instance  of  the  defendant, 
arrest  the  plaintiff^  and  did  take  him  before  said  HoUy  Craw- 
fordy  as  justice  as  aforesaid,  to  answer  the  pretended  charge 
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in  said  affidavit  contained.  And  did,  by  the  procurement  of 
the  defendant,  maliciouslj  restrain  the  said  plaintiff  of  his 
liberty  for  the  space  of  at  least  12  hours,  without  any  proba- 
ble cause  whatever.    To  the  plaintiff's  damage  999  dollars. 

Defendant's  answer  to  the  second  count  of  the  complaint 
consists — 1.  Of  a  general  traverse.  2.  That  the  cause  of  ac- 
tion did  not  accrue  within  two  years,  next  before  the  filing 
of  said  count.  Demurrer  to  the  second  paragraph  of  the  an- 
swer sustained.  Verdict  in  favor  of  the  plaintiff  for  775  dol- 
lars. And  the  court,  having  refused  a  new  trial,  rendered 
judgment,  &c. 

It  seems  to  us  that  the  second  count,  to  which  the  demur- 
rer was  overruled,  makes  no  case  for  malicious  prosecution, 
because  it  fails  to  show  that  the  prosecution  against  the  plain- 
tiff had  ended  in  his  acquittal.  1  Chitty's  PL  679,  680;  8 
Phil.  Ev.,  4th  Am.  ed.,  pp.  667,  568. 

But  the  appellee  contends  l^hat  the  pleading  in  question, 
though  it  is  defective  as  a  count  for  malicious  prosecution, 
contains  a  sufficient  charge»of  trespass,  and  that  the  demurrer 
was,  therefore,  not  well  taken.  The  facts  alleged  are,  that 
the  defendant,  without  any  probable  cause,  appeared  before 
the  justice,  filed  an  affidavit  charging  the  plaintiff  witii  hav- 
ing taken  or  stolen  a  breast  chain  of  the  value  of  50  cents, 
procured  the  justice  to  issue  a  warrant,  upon  the  affidavit, 
against  the  plaintiff,  and  maliciously,  &c.,  caused  and  pro- 
cured him  to  be  arrested  and  imprisoned  12  hours.  The  affi- 
davit, being  in  the  disjunctive,  "taken  or  stolen,"  charges  no 
'  criminal  offence.  2  R.  8.  497,  sec.  2;  McNeely  v.  DriskiUy  2 
Blackf.  259;  Turpin  v.  Bemyj  3  id.  210.  And  this  being  the 
case  the  justice  had  no  right  to  issue  the  warrant;  it  was  void 
process;  void  on  its  face,  because  it  recites  the  defective  affi- 
davit upon  which  it  was  based,  and  all  who  were  directly  en- 
gaged in  its  procurement  or  execution  were  trespassers.  Tur- 
pin V.  JBewiy,  supra;  1  Chitty's  PI.  182, 188;  Wise  v.  Withers^ 
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8  Cranch.  381.  K  the  defendant  had  simply  went  before  the 
justice  and  stated  the  facts  of  the  case,  and  the  prosecution 
was  instituted  entirely  through  the  mistake  of  the  justioe, 
perhaps  the  law  would  not  hold  him  at  all  responsible,  but  as 
to  that  point  a  decisive  opinion  is  not  given,  nor  is  it  deemed 
essential  to  a  proper  determination  of  this  case,  because,  here 
the  pleading  charges  affirmatively  that  the  affidavit  was  made, 
the  warrant  issued,  and  the  arrest  took  place,  by  the  pipcure* 
ment  of  the  defendant.  Our  conclusion  is,  that  the  second 
count  of  the  complaint  ^^  contains  facts  sufficient  to  constitute 
a  cause  of  action"  in  trespass,  and  the  result  is,  the  Court,  in 
overruling  the  demurrer,  committed  no  error. 

The  causes  for  a  new  trial  are  thus  assigned :  1.  The  ver- 
dict is  not  sustained  by  the  evidence.  2.  The  Court  refused 
instructions  I^os.  1  and  8,  named  by  the  defendant.  8.  The 
Court  gave  an  improper  instruction  to  the  jury.  4.  The 
damages  are  excessive.  The  idstruction  given  is  not  noticed 
in  the  appellant's  brief.  It  will  not,  therefore,  be  noticed  in 
this  Court.  See  Rule  28,  4  Ind.  p«  ix.  The  instructions  re- 
fused are  substantially  the  same,  and  are  to  the  effect :  ^^That 
the  plaintiff  can  not  recover,  unless  the  jury  are  satisfied, 
from  the  evidence,  that  the  prosecution,  before  Molly  Craw* 
fardy  the  justice  of  the  peace,  had  been  detemuQed  by  the 
justice,  or  by  the  Circuit  Court  of  Gibson  county,  acquitting 
or  discharging  the  plaintiff. 

As  we  have  seen,  an  action  for  m^icioua  prosecution  caa 
not  be  maintained,  unless  the  prosecution  upon  which  the 
action  is  based  has  been  ended  in  the  plaintiff's  acquittal. 
But  the  case  before  us,  being  a  mere  trespass  for  an  arrest 
and  imprisonment,  without  authority  of  law,  the  proposed 
instractions  must  be  held  inapplicable,  and  were,  therefore, 
correctly  refused. 

The  record  shows  that  the  defendant,  upon  the  trial,  moved 
to  strike  out  certain  evidence,  but  the  motion  was  overruled^ 
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and  he  excepted.  This  raling  is  assigned  for  error,  but  that 
assignment  is  not  available  in  this  Court,  because  the  action 
of  the  lower  court  upon  the  motion  is  not  assigned  as  a  cause 
for  a  new  trial. 

A  question  is  raised  as  to  who,  the  plaintiff  or  defendant, 
is  liable  for  cost.  It  appears  by  the  affidavit  of  Alex.  C.  Don- 
aldy  the  plaintiff's  counsel,  that  prior  to  the  commencement 
of  this  suit  the  defendant  was  duly  notified  to  appear,  at  a 
time  and  place  named  in  the  notice,  before  the  judge  of  the 
Oourtof  Conciliation  of  Gibson  coxintj;  that  the  plaintiff  ap- 
peared before  said  Court,  at  the  time  and  place  mentioned, 
and  affiant  thinks  the  defendant  also  appeared,  though  he  is 
not  certain;  that  the  parties  failed  to  conciliate,  and  this  affi- 
ant procured  from  John  Pitcher^  the  judge  of  said  Court,  a 
transcript  of  the  proceedings  between  the  parties  in  the  Court 
of  Conciliation  to  be  used  on  the  trial  of  this  cause.  That 
upon  a  former  trial  thereof,  in  the  Gibson  Common  Pleas, 
affiant  did  produce  said  transcript  to  the  Court,  and  the  same 
was  then  and  there  filed  with  the  papers  in  the  case,  but  it  is 
not  now  among  said  papers,  nor  can  this  affiant  state,  nor 
does  he  know,  where  the  same  is  or  can  be  found.  That  he 
thinks  he  has  seen  said  transcript  since  the  return  of  the  cause 
from  the  Supreme  Court,  but  whether  amongst  the  papers  in 
the  case,  or  elsewhere,  he  can  not  say.  And  that  for  these 
reasons  he  can  not  now,  at  the  present  trial,  produce  a  tran- 
seript  of  said  Court  of  Conciliation. 

tlpon  this  affidavit  the  plaintiff  moved  that  he,  plaintiff, 
recover  of  the  defendant  his  costs  of  suit.  Motion  sustained 
and  judgment  accordingly  rendered.  Ordinarily,  when  a 
writing  is  lost  or  destroyed,  the  party  who  desires  to  do  so 
will  be  allowed  to  give  verbal  evidence  of  its  contents,  and 
the  question  in  such  case,  usually  is,  whether  a  proper  found- 
ation  has  been  laid  for  the  secondary  evidence.  In  this  in- 
stance the  plaintiff  had  procured  the  requisite  transcript,  had 
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on  a  former  trial  produced  it  in  Courts  and  filed  it  with  the 
papers  in  the  cause,  and  when  desired  for  use,  as  evidoncdy 
it  could  not  be  found  among  the  papers  with  which  it  had 
been  filed.  This,  in  our  judgment,  is  sufficient  to  prove  its 
loss,  and,  in  sequence,  to  allow  parol  evidence  of  its  contents. 
The  motion  was,  no  doubt,  properly  sustained. 

The  evidence  given  in  the  case  is  set  out  in  the  record.  We 
have  examined  it  carefully,  and  are  of  opinion  that  it  fully 
sustains  the  verdict. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  3  per  oent. 
damages  and  costs. 

A.  P.  Hovey^  for  the  appellant. 

A.  C.  Donaldy  for  the  appellee. 


Lansing  v.  Coats. 


The  time  glTen  by  a  court,  for  the  filing  of  a  bill  of  excepiionB, 

should  be  definite  and  reasonable. 
It  is  doubtful  whether  time  given  '^  until  the  next  term  of  the  Court,'* 

is  sufficiently  definite. 

APPEAL  from  the  TkKaJh  Common  Pleas. 

Davison,  J. — ^This  was  an  action  by  ContSj  the  assignee  of 
a  promissory  note  against  Lansing^  the  assignor.  The  note 
bears  date  August  the  10th,  1859 ;  is  for  the  payment  of  90 
dollars;  was  executed  by  Smith  ^  Sedy^  payable  to  Lansing, 
and  was  by  him  assigned  to  Coats.  Upon  the  issues  there  was 
a  verdict  for  the  plaintiff.  Motion  for  a  new  trial  denied ; 
and  judgment,  Ac. 

The  only  point  made  in  the  appellant's  brief  relates  to  the 
insufficiency  of  tha  evidence  to  sustain  the  verdict.    In  the 
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transcript  before  us  there  is  a  copy  of  what  purports  to  be  a 
bill^of  exceptions,  which  professes  to  contain  all  the  evidence, 
&c.,  but  the  appellee  contends  that  the  bill  thus  in  the  tran- 
script was  not  regularly  filed,  and  is  not,  therefore,  a  part  of 
the  record.  This  case,  it  appears,  was  tried  at  the  AprU  term, 
1860,  when  the  defendant  prayed  an  appeal,  and  asked  until 
the  next  term  to  file  a  bill  of  exceptions,  which  was  granted. 
It  also  appears  that,  at  the  next  term,  viz :  the  August  term. 
1860,  bail,  to  the  acceptance  of  the  Court,  for  the  appeal,  was 
offered,  ^'  and  the  time  allowed  by  law  for  the  filing  of  the 
bond  and  bill  of  exceptions  was  given,  and  thereupon  the  de*- 
fendant  filed  the  required  bond;"  and  further,  it  appears, that 
the  bill  of  exceptions  in  question  was  not  filed  until  the  JaU" 
Moryterm,  1861.  The  statute  says:  "The  party  objecting 
to  the  decision  must  except  at  the  time  the  decision  is  made; 
but  time  may  be  given  to  reduce  the  exception  to  writing, 
but  not  beyond  the  term,  unless  by  special  leave  of  the  Court 
2  R.  S.  p.  115,  sec.  842.  Under  this  statute  the  time  fixed  by 
the  Court  for  the  filing  of  the  bill  of  excep*tions  should  be 
definite  and  reasonable.  12  Ind.  880 ;  10  id.  562.  And  it  is 
even  doubtful  whether  time  given,  "until  the  next  term  of 
the  Court,"  is  sufficiently  definite.  In  this  case,  however,  it 
is  very  clear  that  the  defendant  had  no  right,  after  the  Au- 
gust term,  1860,  to  file  his  bill  of  exceptions.  Here  it  was 
not  filed  until  the  January  term,  1861,  and  does  not,  there- 
fore, constitute  any  part  of  the  record.  The  evidence  thus 
not  being  in  the  record,  the  point  of  error  relied  on  for  a  re- 
versal is  not  properly  before  us. 

Per  Ouriam.-^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

71  jR.  Dickersorij  for  appellant. 

WUUam  A.  PeeUCy  for  appellee. 
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Steadmak  andt)th.eni  i;.  Tuell  and  Another. 
No  bill  of  exoeptionB.    No  error. 

APPEAL  from  the  Shelby  Common  Pleas. 

Per  Curiam. — ^There  is  no  bill  of  exceptions  in  this  case. 
No  error  appears  in  the  record. 

Affirmed,  with  5  per  cent,  damages  and  costs. 

Thomas  A.  McFarland  and  John  L.  Montgomm/y  for  ap- 
pellants. 

E.  H.  DaviSy  C.  Wrighty  and  J.  C  Qreerij  for  appellees. 


WmaHT  V.  The  Ikdiavapolis  and  Cckoirnati  Railboad 

CoMPAinr. 

It  is  error  to  sustain  a  demurrer  to  an  entire  oomplaint  when  it  con- 
tains one  good  paragraph. 

A  oomplaint  for  stock  killed  by  a  railroad  before  the  act  of  1859, 
must  show  that  the  animals  sued  for  were  killed  through  the  neg- 
ligence of  the  railroad  company,  and  without  the  immediate  fault 
of  the  plaintiff. 

APPEAL  from  the  Shdby  Common  Pleas. 

Pebeins,  J. — This  is  an  action  to  recover  for  animals  killed 
by  a  railroad  company.  It  was  before  this  Court,  in  1859, 
upon  the  evidence  then  given  in  the  cause,  and  the  judgment 
was  reversed.    18  Ind.  213. 

On  its  return,  after  the  former  reversal,  to  the  Court  below, 
the  complaint  was  amended;  a  demurrer  was  sustained  to  the 
amended  complaint,  and  final  judgment  rendered  in  favor  of 
the  company. 
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Wrighty  the  plaintiff,  brings  up  the  cauBe  by  appeal  from 
that  judgment. 

The  complaint  coneisted  of  four  paragraphs.  To  the  first 
and  second,  a  nol.  pros,  was  entered,  and  the  cause  was  de- 
cided below,  and  is  submitted  here  upon  the  third  and  fourth. 

The  third  paragraph  stated  a  good  cause  of  action ;  and, 
hence,  the  demurrer  was  wrongly  sustained  to  the  entire 
complaint. 

The  cause  of  action  in  this  suit  accrued  prior  to  the  passage 
of  the  act  of  1869,  (acts  of  1869,  p.  105),  rendering  railroads 
liable  for  the  stock  killed,  irrespective  of  the  question  of  neg-* 
ligence,  as  well  when  sued  in  the  Superior  Courts  as  before  a 
justice;  and,  hence,  that  act  does  not  govern  in  its  decision. 
IndianapoliSy  ^c,  Railroad  Company  v,  Kerckevalj  16  Ind.  84. 
The  pending  suit  was  commenced  originally  in  the  Common 
Pleas.  In  the  case  at  bar,  then,  the  animals  sued  for  must 
have  been  killed  through  the  negligence  of  the  railroad  com- 
pany, and  without  the  immediate  fault  of  the  plaintiff.  The 
third  paragraph  alleges  that  they  were  so  killed.  It  states 
that  they  were  run  over  by  and  through  the  carelessness,  and 
willful  negligence  of  the  hands  engaged  in  running  the  train; 
and  it  shows  further  that  the  animals  were  upon  the  railroad 
track  without  fault  of  the  plaintiff,  as  it  alleges  that  the  rail* 
road  company,  just  before  the  injury  happened,  wrongfully 
broke  down  the  plaintiff's  fence  enclosing  the  field  adjoining 
the  railroad,  in  which  fi>eld  the  animals  were,  whereby  they 
passed  into  the  track,  where  they  were  killed. 

The  fourth  paragraph  we  have  doubts  about.  But  as  the 
third  covers  the  principal  damages,  it  is  not  important  that 
we  should  express  a  decided  opinion  upon  the  fourth;  and 
this  latter  may  be  amended. 

It  is  not  very  easy  to  determine  upon  what  cause  of  action 
the  fourth  paragraph  rests;  nor  whether  it  sounds  in  contract 
or  in  tort    It  alleges  a  breach  of  contract  on  the  part  of  the 
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railroad  company  in  failing  to  clear  the  logs,  &c.  off  of  certain 
ground.    Does  it  mean  to  rely  on  this  as  a  cause  of  action? 

It  then  alleges  a  tortious  manner  as  that  in  which  the  logs, 
&c.,  were  cleared  off,  occasioning  damage  to  the  plaintiff.  Is 
this  meant  to  be  the  gravamen  of  the  paragraph,  the  previous 
statement  of  the  breach  of  contract  being  mere  inducement? 

Or  were  both  of  the  matters  above  set  forth  as  being  in  the 
paragraph  but  mere  inducement  to  a  further  ground  of  action, 
viz :  the  killing  of  the  animals  by  the  machinery  of  the  rail- 
road company?  We  incline  to  think  a  cause  of  action  may 
be  sifted  out  of  the  paragraph,  though  it  does  not  allege  any 
carelessness  in  the  running  of  the  train,  by  which  the  animals 
were  killed. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs,  and 
cause  remanded  for  further  proceedings. 

S.  Major  J  for  the  appellant. 

J.  S.  Scobeyy  for  appellee. 


John  Baebr  v.  Thb  Board  of  Commissioners  of  Enox  CoTTimr. 

No  bill  of  exceptions. 

When  a  Court  appoints  ^h  attorney  to  perform  services,  the  Court 
should  make  an  allowance,  which  the  auditor  of  the  county  should 
draw  his  warrant  for,  and  the  treasurer  should  pay. 

APPEAL  from  the  Knoz  Common  Pleas. 

Per  Curiam, — This  cause  waj  dismissed  in  the  Court  below, 
and  there  is  no  bill  of  exceptions  showing  the  reason.  The 
judgment  must  therefore  be  affirmed. 

Where  a  Court  appoints  an  attorney  to  perform  services, 
the  Court  should  make  an  allowance,  which  the  auditor  of 
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the  county  should  draw  hia  warrant  for,  and  the  treaflurer 
should  pay.  1  R.  S.  by  Gavin  &  Hord,  p.  64,  sec  4.  The 
judgment  is  affirmed,  with  costs. 

John  Baker,  for  appellant. 

WUliam  E.  Niblackj  for  appellee. 


Merritt  v.  Wells  .and  Others. 

The  yendor  of  land  has  a  lien  for  the  purchase-monej  on  the  land 
against  the  yendee  and  purchasers  from  him  with  notice. 

A  sells  land  to  B^  and  takes  B*$  notes  for  the  purchase-money,  but  no 
mortgage.  B  sells  the  same  land  to  (7,  who  has  notice  of  the  un- 
paid notes,  and  agrees  to  pay  them,  and  executes  a  mortgage  on  the 
land  to  ^  to  secure  their  payment.  B  seeks  to  foreclose  the  mort- 
gage, C  haying  failed  to  pay  the  notes  to  A. 

Held,  that  ^  is  a  necessary  party  to  such  suit,  in  order  that  the  judg- 
ment in  the  suit  may  direct  the  payment  of  the  money  in  such  a 
manner,  among  parties  before  the  Court,  that  the  judgment  may 
bind  all  parties,  and  Inay  be  enforced  against  all  haying  interests, 
now  ready  for  enforcement,  in  the  land,  and  in  its  titles,  and  the 
proceeds  of  its  sale. 

Per  Curiam. — 1.  The  case  of  Kirk  v.  The  Fort  Wayne  Gas 
Light  Company^  18  Ind.  56,  settles  the  point  that  the  plaintiff 
in  this  case  can  sue,  upon  the  state  of  facts  appearing  by  the 
complaint.    But: 

2.  Is  it  not  manifest  that  there  is  a  defect  of  parties  de- 
fendant? These  are,  in  short,  the  facts.  JEli  Allen  sold  anSi 
conveyed  to  Jeremiah  S.  Merritt  a  tract  of  land,  taking  the 
notes  of  the  latter  for  the  purchase-money.  For  the  payment 
of  that  purchase-money,  Allen  had,  by  law,  a  lien  on  the  land 


172  SUPREME  COURT  OF  INDIANA. 

Menitt  v.  Wells  and  OtI&erB. 

in  qaestioQ  against  Merritt  and  purchasers  from  him  with 
notice.  WdU  became  each  a  purchaser  of  the  land  from 
Merritt.  He  purchased  with  notice  that  Allen  had  not  been 
paid;  because,  at  his  purchase  from  Merritt^  he  expressly  as- 
sumed to  pay  off  the  amount  of  AlUrCs  lien  to  him,  by  taking 
up  the  notes  he  held  on  Merritt;  and  he  gave  Merritt  a  mort- 
gage on  the  land  to  secure  the  performance  of  his  promise. 
But  Wells  has  failed  to  pay  Merritt^s  notes  to  AlleUy  and  Jfer- 
ritt  seeks  to  foreclose  the  mortgage  upon  the  default. 

Now,  it  is  plain  that  Allen  should  properly  be  made  a  party 
to  the  suit  in  order  that  the  judgment  in  the  case  may  direct 
the  payment  of  the  money  in  such  manner,  and  among  par- 
ties before  the  Court,  that  the  judgment  may  bind  all  par- 
ties, and  may  be  enforced  against  all  having  interests,  now 
ready  for  enforcement,  in  the  land,  and  in  its  title,  and  the 
proceeds  of  its  sale.  Otherwise,  Merritt  may  get  a  judgment 
against  Wells  for  the  whole  amount,  and  still,  as  WMs  is  a 
purchaser  with  notice,  Allen  may  get  a  subsequent  judgment 
against  the  land  in  his  possession  for  the  same  amount. 

But  the  case  is  not  before  the  Court.  It  appears  by  the 
transcript  to  have  been  dismissed,  but  no  exception  was  taken. 
There  is  no  bill  of  exceptions  showing  the  reason  of  the  dis- 
missal. 

Again,  the  clerk  only  testifies  to  the  transcript,  that  it  con- 
tains what  appellant's  attorney  directed  him  to  incorporate 
into  it.  What  is  meant  by  section  558  of  the  code  which  en- 
acts, that  upon  an  appeal  being  taken,  the  clerk  shall  make 
out  a  transcript  of  the  record,  ^'  or  so  much  thereof  as  the  ap- 
pellant in  writing  directs"?  We  decide  nothing  as  to  this 
point. 

^he  judgment  is  affirmed,  with  costs. 

A.  X  Simpson^  for  appellant. 

James  CoUinSj  Alfred  B.  Collins^  M.  8.  Mavityy  for  appellees. 
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The  Indiana  Central  Railway  Comi»ant  r.  Lbamon. 

In  aetions  before  jostioei^  any  statement  of  facts,  not  haying  the  legal 
requirements  of  a  regular  complaint,  will  be  deemed  a  sufficient 
complaint,  if  enough  be  shown  to  bar  another  action  for  the  same 
demand,  and  apprise  the  defendant  of  the  nature  of  the  demand. 

If  stock  is  killed  bj  a  railroad  company,  at  a  mere  private  road  cros- 
sing, which  was  not  securely  fenced  by  the  company,  but  which  the 
company  might  legally  have  fenced,  it  will  be  liable  under  the  act 
of  March  1,  1853,  for  the  value  of  the  stock. 

Where  error  is  committed  by  the  admission  of  irrelevant  evidence, 
but  the  verdict  is  still  right  on  the  remaining  evidence,  this  Court 
will  not  disturb  the  verdict. 

APPEAL  from  the  Hancock  Circuit  Court. 

DAVisoNy  J. — Leamjon,  who  was  the  plaintiff,  raed  the  rail- 
way company  before  a  justice  of  the  peace,  alleging,  in  his 
complaint,  that  the  defendants,  on  the  Sd  of  Augtisty  1857, 
mn  their  locomotive  or  cars  over  and  killed  a  certain  hog  be- 
longing to  the  plaintiff,  of  the  value  of  6  dollars.  And  far- 
ther, that  the  plaintiff,  on  the  14th  of  May^  1858,  was  the 
owner  of  a  certain  cow  worth  25  dollars,  and  that  defendants 
killed  said  cow,  by  causing  their  locomotive  or  cars  to  run 
over  or  against  her;  all  of  which  was  Aonein  Hancock  county, 
Indiana.  Wherefore  the  plaintiff  demands  judgment  for  81 
dollars,  &c.  The  justice  gave  judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  Circuit  Court ;  and,  in  that 
Court,  moved  to  dismiss  the  suit  on  the  ground  alone,  ^^  that 
the  complaint  failed  to  designate  the  county  in  which  the  ani- 
m$h  were  killed."  This  motion  the  Court  overruled,  and  we 
think  correctly.  The  concluding  averment  in  the  complaint, 
viz :  "All  which  was  done  in  Hancock  county, Indiana"  suf- 
ficiently show  that  the  animals  were  killed  in  that  county. 
And  moreover,  this  suit  having  originated  before  a  justice, 
any  statement  of  fieu3ts,  not  having  the  legal  requirements  of  a 
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regular  complaint,  will  be  deemed  a  Bofficient  cause  of  action, 
provided  enough  be  shown  to  bar  another  action  for  the  same 
demand,  and  apprise  the  defendant  of  the  nature  of  the  claim. 
MdhoUand  v.  Pence,  11  Ind.  203. 

The  issues  were  submitted  to  a  jury  who  found  for  the  plain- 
tiflf  29  dollars  and  60  cents.  And  the  Court,  having  refused 
a  new  trial,  rendered  judgment,  &c. 

The  animals,  described  in  the  complaint,  were,  as  appears 
by  the  evidence,  killed  while  on  the  track  of  the  defendant's 
railway,  at  a  point  where  it  was  not  fenced;  but  where  there 
was  a  private  crossing,  which  w^  used  alone  by  the  plaintiff 
for  his  own  benefit,  the  land  adjoining  it  on  both  sides  being 
his.  The  use  of  this  crossing  was  secured  to  the  plaintiff  by 
a  contract  in  writing  between  him  and  the  defendants,  which 
was,  over  their  objection,  given  in  evidence  to  the  jury.  It  is 
dated  February  the  7th,  1855,  and  stipulates,  inter  alia,  as  fol- 
lows :  ^^Leamon  is  to  fence  each  side  of  the  railway  where 
the  same  runs  through  his  lands,  the  fence  to  be  good  and  suf- 
ficient, to  be  160  rods  on  the  south  side  of  the  track,  and  40 
rods  on  the  north  side,  and  to  be  put  up  and  completed  on  or 
before  the  first  of  October  next  after  the  date  of  the  contract 
The  railway  company  agrees  to  put  in  two  cattle  guards  at 
the  south-west  corner  of  Leamon^s  land,  and  a  road  crossing 
so  as  to  admit  live  stock,  wagons,  &c.,  passing  over  the  rail- 
way at  that  place;  and  Leamon  binds  himself,  his  heirs,  &c., 
to  keep  up  and  maintain  said  fences  for  the  t^rm  of  12  years, 
then  next  ensuing;  and  the  company  agrees  to  pay  him, 
when  the  fences  are  fully  completed,  two  dollars  per  hundred 
for  the  rails  used  in  building  the  fences.  And  said  company 
is  not  to  be  liable  for  any  stock  killed  on  the  premises  after 
the  1st  of  October,  1856,  except  they  be  killed  on  said  road  cros- 
sing" The  evidence  further  proves,  that  this  contract  was 
fully  performed  by  the  parties ;  that  the  railway,  when  the 
Rtock  was  killed,  was  securely  fenced  on  each  side  of  the  cros- 
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sing,  and  that  there  were  safficient  cattle  guards,  &c.  An  act 
approved  March  1, 1863,  contains  these  provisions :  1.  "When- 
ever any  animal  is  killed  or  injured  by  the  cars  or  locomo- 
tives  used  on  any  railroad  in  this  State"  the  owner  thereof 
may  sue  before  a  justice  of  the  peace.  2.  "On  the  hearing 
of  the  cause  the  justice  shall  give  judgment  for  the  plaintiff* 
for  the  value  of  the  animal  destroyed  or  injury  inflicted,  with- 
out regard  to  the  question,  whether  such  injury  or  destruction 
was  the  result  of  willful  misconduct  or  negligence,  or  the  re- 
sult of  inevitable  accident.  8.  This  act  shall  not  apply  to  any 
railroad  securely  fenced  in,  and  such  fence  properly  maintain- 
ed by  such  company."    Acts  1853,  p.  113. 

Under  this  act  we  have  decided  that,  when  an  animal  is 
killed  or  injured  by  a  train  of  cars,  at  a  point  on  the  railroad 
where  a  public  highway  crosses  it,  the  company  is  not  liable, 
unless  the  "injury  or  destruction"  was  the  result  of  her 
willful  misconduct  or  negligence,  because,  at  such  point  she 
is  not  allowed  to  fence  the  road.  Lafayette,  ^c,  Railroad  Co. 
V.  Shriner,  6  Ind.  141.  But,  in  the  case  at  bar,  there  was  no 
proof  of  "willful  misconduct  or  negligence."  The  defendants 
were  not,  therefore,  liable  at  common  law.  Are  they  liable 
under  the  statute  ?  The  contract,  given  in  evidence,  does  not 
vary  their  liability,  because  it  stipulates,  in  effect,  that  for  all 
the  stock  killed  on  the  crossing  they  shall  be  responsible. 
The  case  stands  as  it  would  have  stood  had  the  contract  been 
excluded.  As  we  have  seen,  the  animals  were  killed,  not  on 
a  public  highway,  but  on  a  mere  private  road  crossing,  a 
point  at  which  the  railway  was  not  fenced;  but  where  the 
defendants  were  clearly  authorized  by  law  to  build  a  fence, 
and  having  failed  to  do  so,  the  act  of  1863,  in  our  judgment, 
applies  to  the  case  made  by  the  evidence. 

The  admission  of  the  written  contract  is  alleged  to  be 
error,  sufficient  to  reverse  the  judgment.  We  think  other- 
wise.   It  was,  no  doubt,  irrelevant,  and  for  that  reason  should 
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have  been  excluded;  but,  after  striking  it  out,  the  verdict  ia 
Btill  right  ou  the  remaining  evidence,  and  will  not,  therefore,' 
be  disturbed.  Another  alleged  error  is  that  the  finding  of 
of  the  jury  was  excessive.  The  testimony  relative  to  the 
value  of  the  animals  killed  was,  to  some  extent,  conflicting, 
but  it  was  for  the  jury  to  reconcile  the  conflict,  and  there  was 
some  evidence  tending  to  prove  their  value  as  estimated  by 
the  jury. 

Per  Curiam. — The  judgment  is  aflirmed,  with  6  per  cent, 
damages  and  costs. 

Newcomi  ^  TarkingtoTij  for  the  appellant. 

W.  W.  Wickj  for  the  appellee. 


SniONDS  17.  BupoRD  and  Another. 

A  notice  of  intention  to  hold  a  lien  for  materials  furnished,  is  suffi 
cient  if  it  state  the  amount,  to  whom,  from  whom,  and  for  what 
due,  and  describe  the  premises  upon  which  the  lien  is  contemplated. 

Where  materials  were  famished  to,  and  a  lien  claimed  against,  an  un- 
married man,  who  afterwards  died  without  issue,  his  heirs  are  proper 
parties  defendants  to  an  action  to  enforce  the  lien. 

APPEAL  from  the  Carroll  Common  Pleas. 

Per  Curiam. — A  notice  of  intention  to  hold  a  lien  for  ma- 
terials furnished,  would  appear  to  be  suflicient,  when*  it  states 
the  amount,  to  whom,  by  whom,  and  for  what  due,  and  the 
premises  upon  which  the  lien  is  contemplated. 

Where  materials  were  furnished  to  an  unmarried  man,  and 
proceedings  are  instituted  after  his  death  without  issue,  in  the 
absence  of  any  grant  of  administration,  his  heirs  were  prop* 
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erly  made  defendants*    The  judgment  is  reversed,  with  costs, 
and  caose  remanded. 

Andrew  H.  Evans  and  John  H.  Gould^  for  appellants. 

Jr.  Chamberlain^  for  appellees. 


Cabuslb  and  Others  v.  Gaar  and  Others. 

This  Court  will  take  judicial  notice  of  the  times  for  the  sessions  of 
the  Common  Pleas  and  Circuit  Courts,  and,  the  contrary  not  ap- 
pearing, will  presume  that  such  Courts  have  done  their  duty  by 
holding  their  regular  sessions,  or  at  least  in  opening  and  adjourn- 
ing the  term. 

The  fiiilure  to  hold  a  term  does  not  discontinue  a  cause. 

Generally,  this  Court  will  disregard  errors  not  brought  to  the  notioe 
of  the  Court  below 

APPEAL  from  the  Morgan  Circuit  Court. 

Hanna,  J.^-Suit  on  notes.  Trial  and  judgment  for  plaiB-* 
tiff,  over  a  motion  for  a  new  trial,  assigning  for  cause,  that 
'Hhe  finding  was  contrary  to  the  law  and  the  evidence."  It 
is  assigned  tor  error  that  the  Court  overruled  the  motion  for 
a  new  trial,  and  erred  in  taking  jurisdiction  of  the  case. 

It  appears  by  the  record  that  the  suit  was  instituted  before 
the  November  term,  1859,  and  at  said  term  was  continued  mi- 
til  the  next  term,  which  we  judicially  know  should  have  been 
held  in  May^  1860.  No  entry  appears  of  that  date;  nor  is  it 
shown  whether  the  Court  met  or  not.  In  argument  it  is  said 
it  did  not. 

The  reiooid  li^en  shows  that  in  Jvihfj  I860,  the  Coiirt  met 
pursuant  to  notice  published  in  newspapers,  and,  the  parties 
herein  appearing,  among  other  business^  proceeded  to  try 
Vol.  XVm.— 12 
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said  case.  No  objection  or  motion  questioning  the  jurisdic- 
tion was  made  below,  but  the  question  is,  for  the  first  time, 
mooted  here.  It  is  said  that  the  failure  of  the  May  term  op- 
erated as  a  discontinuance  of  the  cases  on  the  docket;  and 
the  meeting  in  July  was  unauthorized.  We  are  not  informed 
by  the  record,  nor  in  any  other  legitimate  mode,  but  that 
the  May  term  was  held.  K  any  presumption  would  arise  on 
the  subject,  it  would  perhaps  be,  that  the  officers  did  their 
duty,  either  in  holding  the  Court,  or  at  least  in  opening  and 
adjourning  the  term.  Sec.  17,  p.  7,  2  B.  S.  But  if  such  pre- 
sumption did  not  arise,  and  a  Court  was  not  held,  the  case 
would  not  be  discontinued.     Id.  sees.  16, 18, 19. 

As  to  the  question  attempted  to  be  raised  of  the  legality 
of  the  sitting  of  the  Court  in  July^  and  the  right  then  to  en- 
tertain, hear  and  determine  said  cases,  we  are  of  opinion  the 
statute  of  1858  authorized  the  holding  of  special  terms  of 
said  Court;  and  in  the  absence  of  any  thing  in  the  record 
showing  the  contrary,  we  would  presume  the  term  of  the 
Court  was  regularly  convened. 

This  affirms  the  judgment  without  considering  the  effect 
of  the  saving  clause  of  the  act  of  March  11, 1861,  repealing 
said  statute;  p.  44,  sec.  2. 

Per  Oariam. — ^The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

W.  V.  Bums  J  for  appellants. 

Benjamin  Harrison  and  W.  P.  Fishbaeky  for  appellees. 


Tbislir  and  Others  v.  Trislbb's  Administrator. 

BrroTB  based  on  evidence  are  not  available  here,  unless  they  were 
made  the  ground  of  a  motion  for  a  new  trial  below. 
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Jones  V.  The  State. 

APPEAL  from  the  Shdby  Common  Pleas. 

Per  Gunanu — The  errors  assigned  on  the  rulings  on  demur- 
rer are  based  upon  a  misconception  of  the  said  rulings. 

Those  based  upon  the  evidence  are  not  well  taken,  no  mo- 
tion for  a  new  trial  having  been  made. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

Martin  M.  Ray  and  B.  F.  DaviSj  for  appellants. 

DaviSy  Wright  ^  Green,  for  appellee. 


JoNBS  V.  The  State. 


InfomiationB  must  affirmatiyel j  show  such  facts  as  are  necessary  to 
give  the  Court  of  Common  Pleas  jurisdiction. 

APPEAL,  from  the  Sullivan  Common  Pleas. 

Per  Curiam. — ^Information  for  larceny.  Trial  and  convic- 
tion. The  information  does  not  show  that  the  Court  below 
had  jurisdiction  of  the  offence.  For  aught  that  appears,  the 
defendant  may  have  been  indicted  for  the  same  offence  in  the 
Circuit  Court;  nor  is  there  any  allegation  showing  jurisdic- 
tion, although  indicted.  See  Acts  1859,  p.  94,  sec.  2.  In 
several  cases,  it  has  been  held  that  the  information  must  show 
affirmatively  such  a  state  of  facts  as  gives  the  Court  of  Com- 
mon Pleas  jurisdiction. 

The  judgment  is  reversed,  and  the  cause  remanded. 

The  Clerk  will  give  the  proper  notice  to  have  the  prisoners 
returned. 

McDonald  ^  Roaehe^  and  W.  (7.  J!feffj  for  appellants. 
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TicHNOR  and  Another  v.  Dibbles  and  Another. 

APPEAL  from  the  Jasper  Common  Pleas. 

Per  Curiam. — Suit  by  the  appellees  against  the  appellants 
upon  a  promissory  note.  Judgment  for  the  plaintifb  by  de- 
fitult. 

The  error  complained  of  is  that  the  defendants  had  not 
been  properly  brought  into  court.  The  return  of  the  derk 
below  to  a  certiorari,  shows  that  the  defendants  had  been  duly 
summoned. 

The  judgment  is  afi&rmed  with  costs,  and  five  per  cent 
damages. 

McDonald  ^  Boachej  for  appellants. 

John  L.  Miller  J  for  appellees. 


Mhloheb  and  Another  v.  FRBin>ENBUBG. 

An  appeal  f^om  an  order  setting  aside  a  jugdment  for  the  purpose  of 
giving  a  rehearing  is  premature,  and  must  be  dismissed. 

APPEAL  from  the  Gibson  Common  Pleas. 

Per  Curiam, — ^This  was  an  action  by  Frenderiburg  against 
Mdeher  and  Another,  to  be  relieved  from  a  judgment,  by  de- 
fault, taken  against  him  by  Mdeher.  The  judgment  was  set 
aside,  and  from  that  order  the  defendant  appeals  to  this  Court. 

The  appeal  is  premature,  as  is  settled  in  the  case  of  SpauU- 
ing  and  Another  v.  Thompson  and  Others,  12  Ind.  477,  which 
case  was  in  all  respects  like  the  present. 

The  appeal  is  dismissed. 

Mall  ^  Donald^  for  the  appellants. 
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Dubois  and  Others  v.  Fabnsworth. 
No  motion  for  a  new  trial  below,  and  no  error. 

APPEAL  from  the  Jefferson  Circnit  Court. 

Per  Curiam. — ^Action  by  the  appellee  against  the  appellants 
to  foreclose  a  mortgage.  Appearance  by  the  defendants  and 
answer.  Trial  by  the  Court,  finding  and  judgment  for  the 
plaintiff.  There  was  no  motion  for  a  new  trial,  nor  is  there 
any  question  presented  by  the  record. 

The  judgment  below  is  affirmed,  with  costs  and  5  per  cent« 
damages. 

J.  I,  AUison,  for  the  appellant. 

C.  E.  Walker  J  for  the  appellee. 


Bolton  v.  Howell  and  Another. 

Where  a  judgment  is  rendered  on  a  special  finding  of  facte,  and  there 
is  any  eyidence  tending  to  establish  the  existence  of  the  facts  nec- 
essary to  uphold  the  judgment  in  point  of  law,  and  there  is  noth- 
ing indicating  any  other  error,  mistake,  or  wrong,  except  mere 
error  of  opinion  on  evidence,  this  Court  will  not  grant  a  new  trial* 

APPEAL  from  the  Vigo  Circuit  Court. 

Pebkins,  J. — Bolton  sued  HoweU  to  recover  possession  of 
real  estate,  alleging  title  and  right  of  possession  in  himself. 

In  a  separate  paragraph  he  further  alleged  that  Howell^  the 
defendant,  was  committing  waste  by  the  removal  of  timber, 
&c.,  and  prayed  that  he  be  enjoined,  Ac,  and,  on  bond  being 
filed,  a  temporary  restraining  order  was  made,  to  operate  till 
notice  could  be  given  and  both  parties  heard,  &c.    At  the 
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term  following  the  defendant  answered,  setting  up  in  some 
paragraphs  a  legal,  in  some  an  equitable  title. 

The  plaintiff  replied  in  denial. 

The  pleadings,  subsequent  to  the  complaint,  are  unimpor- 
tant, as  the  merits  of  the  case  were  triable  upon  the  general 
denial  of  that. 

The  case  was  submitted  to  the  Court  who  found  for  the 
defendant,  and,  over  a  motion  for  a  new  trial,  rendered  final 
judgment  upon  the  finding.  The  Court  found  the  facts  spe- 
cially upon  which  the  final  judgment,  as  a  conclusion  of  law, 
rested.  Those  facts  were  that  the  plaintiff  was  the  mort- 
gagee of  the  land  sought  to  be  recovered,  and  that  the  de- 
fendant was  his  mortgagor,  and  was  in  possession. 

Now,  if  the  Court  was  right  in  its  finding  of  facts,  its  con- 
clusion of  law  was  in  accordance  with  the  statute  of  this  State, 
and  the  final  judgment  was  correct. 

Here,  then,  we  have  a  case  where,  if  error  exists  at  all,  the 
error  is  one  of  fact.  But  whose  province  is  it  to  determine 
questions  of  fact?  In  the  civil  law,  as  administered  through 
our  old  Court  of  Chancery,  the  judges  decided  b6th  the  law 
and  the  facts— jury  trial  was  not  a  part  of  the  system.  But, 
at  common  law,  the  leading  idea  in  theory  of  a  trial  was  that 
questions  of  fact  and  law  should  be  kept  distinct,  and  be  de- 
cided by  different  tribunals ;  the  maxim  was,  the  jury  respond 
to  the  facts,  the  court  to  the  law.  Our  constitution  and  civil 
code  have  established  the  common  law  mode  of  trial  for  all 
civil  causes.  The  Court,  as  such,  decides  only  questions  of 
law.  The  facts  are  for  the  jury,  or  the  person  accepted  as 
and  for  a  jury,  to  decide  in  each  case. 

The  machinery  employed,  in  common  law  trials,  for  refer- 
ring the  questions  of  law  to  one  tribunal  and  of  facts  to  an- 
other, consists  in  demurrers,  motions,  instructions,  special 
findings,  special  verdicts,  reports  of  referees,  commisedon- 
erSy  &c. 
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Bat,  notwithstanding  queBtions  of  fact  are  for  the  jury, 
still  that  tribunal  may  abuse  its  powers,  may  misconduct  itself 
in  the  exercise  of  them,  or  be  misled  by  the  Court  presiding 
at  the  trial.  As  a  corrective,  where  wrong  is  done  by  such 
*  abuse,  the  Court  is  authorized  to  grant  a  new  trial.  In  the 
catalogue  of  causes  for  a  new  trial,  however,  mere  error  of 
judgment,  in  the  jury,  upon  the  facts,  can  not  be  placed;  for 
that  would  be,  in  effect,  taking  away  trial  by  jury  of  the 
facts.  If  the  Court,  whenever  it  differed  with  the  jury  in  its 
judgment  on  the  facts,  could  grant  a  new  trial,  it  would  be 
an  idle  ceremony  to  give  the  cause  to  the  jury  at  all.  The 
Court,  acting  as  such,  might  as  well,  at  once,  assume  the  pre- 
rogative of  deciding  the  law  and  the  facts,  and  dispense  with 
a  jury  altogether. 

Where,  then,  there  is  any  evidence  tending  to  sustain  the 
finding  upon  the  facts — that  is,  tending  to  establish  the  ex- 
istence of  the  facts  necessary  to  uphold  the  judgment  in  point 
of  law,  and  there  is  nothing  indicating  any  other  error,  mis- 
leading, mistake,  or  wrong,  except  mere  error  of  opinion 
upon  evidence,  this  Court  should  not  interfere  to  grant  a  new 
trial.  In  the  case  at  bar,  then,  even  did  the  record  show  that 
it  contained  all  the  evidence,  we  could  not  disturb  the  judg- 
ment of  the  Circuit  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  P.  Usher  J  for  the  appellant. 

S.  B.  OookinSj  for  the  appellees. 


Elliott  and  Others  v.  Woodward. 

Where  instmctions  given  by  a  Court  to  a  jury  consist  of  several  dis- 
tinct propositions,  a  general  exception  to  the  instructions  will  be 
unavailing  in  this  Court,  if  any  one  of  them  is  correct. 
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A  motion  for  a  new  trial  on  the  ground  of  error  of  law  ooomrring  at 
the  trial,  and  excepted  to  at  the  time,  is  too  yi^e  and  indefinite  to 
raise  any  queation  in  this  Court. 

A  motion  for  new  trial  on  the  ground  '^  that  the  Court  erred  in  the  in- 
Htructions  to  the  jury/'  is  also  had  for  not  pointing  out,  with  rea- 
sonable certainty,  the  particular  instructions  in  which  the  Court  is 
supposed  to  have  erred. 

In  general,  on  a  bill  of  exchange,  payable  to  bearer,  or  to  a  particular 
individual,  or  order,  and  by  him  endorsed  in  blank,  and  which  has 
been  lost  before  its  maturity^  the  holder  can  not  recoyer  without  in- 
demnifying the  acceptor,  but  otherwise  where  it  is  lost  after  maturity. 

A  judgment  on  a  bill  lost  after  maturity,  is  a  complete  bar  to  another 
action  brought  by  any  person  receiying  the  same  after  maturity. 

APPEAL  from  the  Daviess  Common  Pleas. 

WoRDBN,  J. — This  was  an  action  by  Woodward^  as  holder, 
against  the  appellants,  as  acceptors  of  a  certain  bill  of  ex- 
change.   Trial;  verdict  and  judgment  for  the  plaintiff. 

A  new  trial  was  moved  on  the  ground,  amongst  other 
things,  that  the  verdict  was  not  sustained  by  the  evidence. 
We  are  of  opinion  that  the  evidence  tends  to  establish  every 
point  material  to  a  recovery. 

An  instruction  is  complained  of  as  erroneous.  "So  valid 
exception  was  taken  to  the  instruction.  The  Court,  at  the 
request  of  the  plaintiff,  gave  instructions  embracing  eight 
distinct  and  separately  numbered  propositions,  the  most  of 
which  were  correct.  Indeed,  there  is  urged  no  objection  to 
seven  of  them.  'So  exception  was  taken  in  the  manner  pre- 
scribed by  section  325  of  the  code.  The  bill  of  exceptions 
states  the  exception  as  follows :  "to  which  instruction  given 
by  the  Court  on  the  part  of  the  plaintiff  the  defendants  by 
their  counsel  at  the  time  objected  and  excepted."  It  has  been 
held  that  this  mode  of  excepting  to  instructions  consisting 
of  distinct  propositions,  is  unavailing,  if  any  one  of  the  in- 
structions is  correct.     Qarrigus  v.  Burnett^  9  Ind.  528. 
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But  suppoaing  the  exception  to  have  been  well  taken,  still, 
the  motion  for  a  new  trial  in  this  respect  was  insufBlcient. 
The  reasons  for  a  new  trial  are:  "4th.  Error  of  law  accruing 
at  the  trial  and  accepted  to  by  the  plaintiff  (defendants)  at 
the  time.  5th.  That  the  Court  erred  in  the  instructions  to 
tLejury." 

The  4th  reason  was  too  vague  and  indefinite  to  raise  any 
question.  Barnard  v.  Graham^  14  Ind.  822 ;  Medler  v.  Hiatt, 
id.  405.  The  5th  reason  Is  also  insufficient,  for  not  pointing 
out,  with  reasonable  certainty,  the  part  or  portion  of  the  in- 
struction in  which  the  Court  is  supposed  to  have  erred. 
Bobinson  v.  Hadley,  id.  417. 

A  motion  in  arrest  of  judgment  was  made  and  overruled. 
The  complaint  sets  out  a  copy  of  the  bill  sued  on,  and  avers 
that  "the  original  of  which  has  been  lost  since  the  filing  of 
the  complaint."  The  ground  of  the  motion  in  arrest,  is  that 
the  suit  could  not  be  maintained  on  a  lost  bill,  without  giving 
the  defendants  a  bond  to  indemnify  them  against  liability  to 
another  bona  fide,  holder.  We  need  not  determine  whether 
the  objection,  if  valid,  could  be  successfully  urged  on  a  motion 
in  arrest,  as  it  is  not,  in  our  opinion,  well  founded.  It  may 
be  admitted,  that  where  a  bill,  payable  to  bearer,  or  payable 
to  a  particular  individual,  or  order,  and  by  him  endorsed  in 
blank,  as  was  the  <?ase  here,  has  been  lost  before  its  maturity ^ 
the  holder  can  not  recover  without  indemnifying  the  acceptor. 
Says  Story y  J.:  "At  law,  no  such  security  can  be  required  to 
be  given.  A  Court  of  equity,  however,  may,  when  the  bill 
IS  asserted  to  be  lost,  giv$  relief  to  the  holder;  but  then  it  is 
always  upon  the  terms  that  he  shows  satisfactory  proof  to 
establish  the  loss,  and  gives  a  good  security  for  the  re-pay- 
ment of  the  money,  if  the  acceptor  shall  be  compelled  to  pay 
the  same  again  to  another  holder.'^    Story  on  Bills,  sec.  447. 

But  this  rule  requiring  indemnity  is  not  applicable  to  the 
case  of  a  bill  lost  after  maturity,  because  a  holder  receiving  it 
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after  that  time,  would  take  it  subject  to  the  defence  of  pay- 
ment to  the  former  holder.  The  judgment  is  a  complete  bar 
to  another  action  brought  by  any  person  who  should  receive 
it  after  maturity.  This  point  was  settled  in  the  caae  of  Sloo 
V.  Roberts^  7  Ind.  128.  In  the  case  at  bar  it  is  averred  that 
the  bill  was  lost  after  the  filing  of  the  complaint.  The  com- 
plaint was  not  filed,  nor  was  the  suit  instituted,  until  the  bill 
matured. 

We  find  no  error  in  the  record  which  should  reverse  the 
judgment. 

Per  Curiam. — The  judgment  below  is  afiirmed,  with  costs 
and  1  per  cent,  damages. 

David  MeDonaldj  for  appellants. 

J.  M.  Van  TreeSy  for  appellee. 


Bright's  Administrator  v.  Sbxton. 

The  money  recovered  in  bastardy  prosecutions  is  intended  for  the 

maintenance  of  the  child,  and  the  person  who  has  the  legal  custody 

of,  and  who  maintains  the  child,  is  entitled  to  it. 
The  mother,  or  her  personal  representatives,  may  recover  it,  if  her 

child  remained  with,  and  was  maintained  by  her. 
Under  our  statute  of  limitations,  the  presumption  of  satisfaction  of  a 

judgment  after  the  lapse  of  twenty  years,  is  not  conclusive,  but  only 

prima  facie,  and  may  be  rebutted  by  evidence. 

APPEAL  from  the  Boone  Circuit  Court. 

WoRDEN,  J. — The  complaint  in  this  cause  alleged,  in  sub- 
stance, that,  in  AprU^'lS^lj  the  State,  on  the  relation  of  Mar* 
tha  Ann  Bright^  deceased,  recovered  judgment  in  the  same 
Court,  against  the  defendant,  in  a  prosecution  for  bastardy, 
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for  the  Bum  of  200  dollars,  to  be  paid  in  installments  as  therein 
specified.  The  judgment  is  set  out,  from  which  it  appears 
that  the  defendant  was  adjudged  to  be  the  father  of  the  bas- 
tard child,  and  that  he  pay  into  Court,  in  hand,  the  sum  of 
20  dollars,  10  dollars  in  three,  and  ten  dollars  in  six  months, 
and  15  dollars  at  the  expiration  of  every  six  months  there- 
after, until  the  200  dollars  should  be  paid,  should  the  child  so 
long  live,  *  *  to  be  paid  by  the  Clerk  to  the  person  having 
the  legal  custody  of  the  child. 

It  is  averred  that  no  part  of  the  judgment  has  been  paid. 
That  the  child  was  reared  and  maintained  by  the  said  Mary 
AnTiy  his  mother,  and  is  still  living.  That  the  said  Mary  Ann ' 
departed  this  life  some  fourteen  years  since,  and  the  plaintiff 
has  been  duly  appointed  her  administrator.  Prayer  that  the 
judgment  be  revived,  and  that  the  plaintiff  have  execution, 
and  for  other  relief. 

Demurrer  sustained  to  the  complaint  and  exception. 

We  are  of  opinion  that  the  complaint  contains  facts  suffi- 
cient to  maintain  the  action.  It  may  be  doubted  whether 
there  could  be  a  judgment  of  revivor  as  upon  scire  facias  un- 
der the  old  practice ;  but  the  facts  alleged  constitute  a  good 
cause  of  action,  and  authorize  a  judgment  in  favor  of  the 
plaintiff  for  the  amount  that  was  due  his  intestate  up  to  the 
time  of  her  death.  It  is  alleged  that  the  intestate  reared  and 
maintained  the  child;  and  while  it  was  in  her  custody,  it  was 
undoubtedly  legally  so.  Had  the  mone^  been  paid  to  the 
overseers  of  the  poor,  she  might  have  recovered  it  from  them. 
She,  being  entitled  to  the  money,  might,  were  she  living,  un- 
der the  code,  sue  for  and  recover  it  from  the  defendant,  it  not 
having  been  paid  into  the  Clerk's  office,  and  the  right,  of 
course,  devolves  upon  her  administrator.  The  money  recov- 
ered in  a  bastardy  prosecution  is  intended  for  the  maintenance 
of  the  child;  and  the  person  who  has  the  legal  custody  of, 
and  who  maintains  the  child,  is  entitled  to  it.    The  mother  in 
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this  case  having  had  the  custody  of,  and  haying  maintained 
the  child,  was  entitled  to  the  money,  although  the  child  was 
supported  by  her  own  means  or  industry,  aided  by  what  labor 
the  child  could  perform.  But  it  is  insisted  that  as  twenty 
years  had  elapsed  after  the  rendition  of  the  judgment,  and 
before  the  commencement  of  the  suit,  the  judgment  must  be 
deemed  satisfied.  2  R.  S.  1852,  p.  78,  sec.  225.  The  statute 
cited  is  construed  to  mean  merely,  that  after  the  lapse  of 
twenty  years,  the  judgment  is  presumed  to  be  satisfied.  This 
presumption  can,  of  course,  be  rebutted  by  evidence. 

Per  Curiam — The  judgment  is  reversed,  with  costs,  and  the 
cause  remanded. 

A.  J.  BrowTiy  for  the  appellant. 

0.  S.  HamiUoUy  for  the  appellee. 


^4» 


Lbsdt  v.  CiiApp^ 
No  ruling  of  interest  in  this  case. 

APPEAL  from  the  Huntington  Circuit  Court 

Per  Curiam. — Clapp  sued  Leedy  on  the  following  obliga- 
tion, to- wit : 

''August  22,  1854. 

"I  hereby  certify  that  I  have  a  300  dollar  and  7  cent  note 
on  Charles  Street^  due  February  1st,  1866,  which  note  belongs 
to  John  A.  Clapp,  as  soon  as  all  back  tax  and  claims  are  paid 
on  the  north-east  quarter  of  section  81,  in  township  14,  north 
of  range  4  west,  in  the  State  of  Illinois.  If  the  title  to  said 
land  is  not  made  good  I  consider  the  note  mine. 

"Abraham  Leedy." 

"Witness:  Sbth  Slytbr." 
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The  complaint  is  in  the  usual  form,  averring,  inter  alia^  that 
the  plaintiff  had  performed  all  the  conditions  of  said  agree- 
ment on  his  part,"  &c.  It  also  averred  that  the  defendant 
had  received  the  money  on  the  note.  A  demurrer  to  the 
complaint  was  overruled;  and  of  this  the  appellairt  complains. 
He  insists  that  the  agreement  is  for  a  title  to  land,  and,  there- 
fore, does  not  admit  of  a  general  allegation  of  performance. 
We  see  no  objection  to  the  complaint.  Purdue  v.  Noffsingery 
15  Ind.  886;  Oromwell  v.  Welherrif  at  this  term. 

The  defendant  answered : 

1.  The  general  denial. 

2.  And  for  further  answer,  and  by  way  of  counter-claim, 
the  defendant  admits  the  execution  of  the  writing  sued  on,  • 
but  says  that  before  that  time,  viz :  on  the  4th  day  of  Jffay, 
1853,  said  plaintiff  sold  and  conveyed  to  the  defendant  the 
real  estate  in  said  writing  described  by  deed  of  conveyance, 
with  covenants,  &c.,  a  copy  of  which  is  filed,  &c.,  and  that 
said  defendant  paid  the  plaintiff  for  said  land  100  dollars, 
leaving  due  to  him  200  dollars,  for  which  the  writing  sued 
upon  was  executed,  with  conditions,  &c.,  and  that  the  plain- 
tiff did  not  comply  with  the  conditions,  did  not  pay  the  taxes, 
&c.,  and  that  the  land  was  sold  therefor,  and  the  title  convey- 
ed by  the  tax  collector  to  one  StiUmaUy  whereby  defendant 
sustained  loss  and  damage  to  the  amount  of  500  dollars. 

The  plaintiff  replied : 

1.  In  denial  of  the  defendant's  second  paragraph,  called  a 
counter-claim. 

2.  That  he  had  given  the  defendant  25  dollars  to  pay  the 
taxes  on  the  land,  which  he  had  agreed  to  apply  and  to  accept 
said  payment  to  him  as  performance  of  the  condition  of  the 
agreement,  &c.,  and  that  the  sum  was  sufficient,  &c. 

Trial  by  the  Court;  judgment  for  the  plaintiff. 
There  were  other  pleadings  in  the  case,  but  they  need  not 
be  noticed;  nor  was  it  necessary  that  any  should  have  been 
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but  the  complaint  and  general  denial  thereof,  because  the  evi- 
dence, which  is  of  record,  all  related  to  and  was  admissible 
under  the  issue  thus  found. 

There  is  nothing  in  the  evidence  impeaching  the  title  of 
Glapp  to  the  land,  except  the  proof  of  the  tax  lien.  The  evi- 
dence shows  that  it  existed  when  Leedy  purchased  the  land, 
and  that  he  had  notice  of  it.  The  written  instrument  requires 
dapp  to  pay  those  taxes,  but  it  does  not  specify  to  whom. 
The  evidence  further  shows  that  Clapp  paid  Leedy  10  dollars 
to  be  applied  in  payment  of  these  taxes;  that  Leedy  after- 
wards told  him  that  it  would  require  15  dollars  more,  and 
that  the  15  dollars  were  furnished.  It  would  seem,  neverthe- 
less, that  the  taxes  were  not  paid,  and  that  the  land  was  sold 
for  their  collection.  Through  whose  negligence  ?  Did  this 
payment  to  Leedy  discharge  Clapp  f  What  was  the  inten- 
tion and  understanding  of  both  parties  on  the  point?  The 
evidence  is  somewhat  conflicting  as  to  this,  and  we  can  not 
disturb  the  judgment  of  the  Court  below.  We  do  not  think 
sufficient  cause  was  shown  for  a  new  trial.  The  newly  dis- 
covered evidence,  simply  cumulative,  and  of  little  force  in 
itself,  could  not  have  changed  the  result. 

The  judgment  is  affirmed  with  1  per  cent  damages  and 
costs. 

L.  P.  MUligan  and  D.  0.  Daily ^  for  the  appellant. 

J.  jB.  Coffrothy  for  the  appellee. 


Crush  and  Another  v.  Ejrland  and  Another. 

If  it  is  alleged  that  a  term  of  Court  was  unauthorized,  it  Is  not  arail 
able  here  as  an  error  unless  it  had  been  properly  urged  below. 
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APPEAL  from  the  Hancock  Circuit  Court. 

Per  Curiam. — Suit  on  a  note.  Answer,  denial,  payment 
and  set-oflF.  Reply,  denial.  Trial  by  the  Court  by  agreement 
of  parties  in  December^  1860,  as  the  record  states,  at  an  ad- 
journed term  of  the  Court.  Motion  for  a  new  trial  over- 
ruled; no  reasons  filed.  The  error  assigned  is,  that  the  term 
of  Court  was  unauthorized,  and  therefore  the  judgment  a 
nullity.  The  point  is  first  made  in  this  Court.  There  was  a 
statute  authorizing  adjourned  terms  of  the  Circuit  Courts. 
We  see  nothing  in  the  record,  nor  is  anything  pointed  out  to 
us,  rendering  the  proceedings  of  the  December  term  of  the 
Hancock  Circuit  Court  invalid. 

The  judgment  is  affirmed,  with  8  per  cent,  damages  and 
costs. 

T.  D.  ^  jB.  £.  WalpoUy  for  the  appellants. 

West  ^  Craven^  for  the  appellees. 


MOBTON  V.  EaKB. 


As  a  genenU  rule,  a  party  can  not  reoover  on  a  special  contract  which 
he  has  failed  to  fulfill  on  his  part. 

But  where  the  plaintiff's  agreement  or  stipulation  constitutes  only  a 
part  of  the  consideration  of  the  defendant's  contract,  and  the  de- 
fendant has  actually  received  a  partial  benefit,  and  the  breach  on 
the  part  of  the  plaintiff  may  be  compensated  in  damages,  an  action 
may  be  supported  on  the  contract,  without  showing  strict  perform- 
ance by  the  plaintiff. 

APPEAL  from  the  Wayne  Common  Pleas. 
WoBDBK,  J. — This  was  an  action  by  Kane  against  JIforfon, 
upon  an  agreement  by  which  Kane  agreed  to  make  and  de- 
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liver  to  Morton  600,000  brick,  100,000  of  which  were  to  be 
ready  for  delivery  by  the  first  day  of  June,  1854 :  for  which 
Morton  was  to  pay  1,400  dollars.  Averment  that  the  plain- 
tiff had  performed  the  contract  on  his  part;  and  that  the  de- 
fendant, though  he  had  converted  the  brick  to  his  own  use, 
refused  to  pay  for  the  same.  Trial;  verdict  and  judgment 
for  the  plaintiff. 

The  jury  found  that  the  brick  had  been  made  and  delivered 
as  provided  for,  except  that  the  100,000  were  not  ready  for 
delivery  by  the  first  of  Juncy  1854;  they  were,  however,  after- 
wards delivered,  as  well  as  the  residue  contended  for.  The 
point  made  is,  that  inasmuch  as  the  100,000  were  not  ready 
for  delivery  at  the  time  specified,  the  plaintiff  did  not  perform 
the  contract  on  his  part,  and  could  not,  therefore,  maintain 
any  action  upon  the  contract.  As  a  general  rule,  a  party  can 
not  recover  on  a  special  contract  which  he  has  failed  to  fulfill 
on  his  part.  Walcott  v. ;  Yeager^  11  Ind.  84;  OromtDeU  v. 
Wilkissony  at  the  present  term. 

But  there  is  another  rule  equally  well  settled,  which  runs 
by  the  side  of,  and  in  some  measure  qualifies,  the  general  rule 
above  stated.  X^at  rule  is,  that  where  the  plaintiff's  agree- 
ment or  stipulation  constitutes  only  a  part  of  the  considera- 
tion of  defendant's  contract,  and  the  defendant  has  actually 
received  a  partial  benefit,  and  the  breach  on  the  part  of  the 
plaintiff  may  be  compensated  in  damages,  an  action  may  be 
supported  on  the  contract  without  showing  strict-performance 
by  the  plaintiff.  Pickens  v.  BozeUy  11  Ind.  275,  and  cases 
there  cited ;  Boyle  v.  Ouysinger,  12  Ind.  278.  In  the  latter 
case,  the  plaintiff  was  bound  to  pay  money,  by  the  terms  of 
the  contract,  on  the  first  day  of  August,  He  did  not  tender 
the  money  until  the  second  day  of  that  month.  It  was  held 
notwithstanding,  that  he  could  maintain  an  action  on  the 
contract. 

The  case  at  bar  seems  to  fall  within  the  latter  rule.    Here 
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the  plaintiff's  agreement  to  have  100,000  of  the  brick  ready 
for  delivery  by  the  first  day  of  June^  1854,  constitutes  only  a 
part  of  the  consideration  of  the  defendant's  agreement  to  pay. 
the  1,400  dollars.  The  failure  to  have  the  brick  ready  by  the 
time  specified,  can  be  clearly  compensated  in  damages.  The 
case  of  CampbeU  t.  JoneSj  6  Tenn.  Rep.  670,  is  clearly  in  point 
here.  The  following  extract  from  the  opinion  of  Lord  Ken" 
yon  will  show  the  nature  of  the  contract,  and  the  ground  of 
the  decision :  <^But  another  ground  on  which  the  plaintiff  is 
entitled  to  judgment  is  this :  that  the  teaching  of  the  defend- 
ant is  not  the  whole  consideration  of  the  covenant  to  pay. 
The  agreement  of  the  parties  is,  that  in  consideration  of  one 
entire  sum  of  £500,  the  plaintiff  should  teach  and  instruct 
the  defendant  in  the  art  of  bleaching  materials  for  making 
paper,  and  permit  him,  during  .the  period  of  his  patent,  to 
bleach  such  materials  according  to  his  specification;  and 
though  tihis  sum  is  divided  into  two  sums  of  £250  each,  and 
is  to  be  paid  at  different  times,  no  part  is  denominated  to  be 
the  consideration  of  using  the  patent,  nor  any  part  as  the 
consideration  of  teaching,  but  one  integral  sum  is  adapted  to 
the  whole.  Under  this  agreement,  the  defendant  has  a  perfect 
title  to  use  the  patent,  and  the  instruction  of  Hie  defendant 
can  not  be  taken  to  be  the  most  material  part  of  the  consid- 
eration, as  the  specification  must  be  supposed  to  contmn  full 
instruction  for  that  purpose,  though  some  advantage  might 
arise  from  the  assistance  of  the  inventor.  *  *  The  dis- 
tinction is  clear,  where  mutual  covenants  go  to  the  whole  of 
the  consideration  on  both  sides,  they  are  mutual  conditions; 
but  where  the  covenants  go  only  to  a  part,  and  when  a  recom- 
pense may  be  had  in  damages,  it  is  a  different  thing.'' . 

Ashhursty  J.  added:   ^Here  the  covenant  to  teach  is  but  a 

part  of  the  consideration  of  the  £500;  'lor  doiqg  which  the 

defendant  may  recover  a  recompense  in  damages.  .  /And  the 

agreement  of  the  plaintiff  faaYing  been  ezeoutedin  part  by 

Vol.  XVin.— 18 
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transferring  to  the  defendant  the  right  to  exercise  his  patent, 
he  ought  not  to  keep  that  right  without  pirfing  the  remainder 
of  the  consideration,  because  he  nmy'  have  sustained  some 
damages  by  the  plaintiflF's  not  having  instructed  him."- 

It  may  be  observed,  that  if  the  defendant  sustained  any 
damage  in  consequence  of  the  plaintiff's  failure  to  have  the 
100,000  bricks  ready  by  the  time  specified,  it  was  the  legiti- 
mate subject  of  a  counter-claim,  and  might  have  been  thus 
set  up.    Pickens  v.  Bozelly  supra. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs, 
md  2  per  cent,  damages. 

Jt  F.  Kibbey  and  J.  P.  Siddally  for  the  appellant. 

Gf  W*i  /.  B.  ^  J.  F.  Julian^  for  the  appellee. 
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In  an  application  to  set  aside  a  iviipaent  and  grant  a  new  trial,  the 
Court  may  allow  affidavits  to  be  attended  so  long  as  the  motion  is 
still  pending  and  undetermined. 

Where  a  Court  suffers  an  act  to  be  done,  which  rests  in  its  sound  dis- 
creUon  to  permit  or  refuse,  this  Court  will  not  relieve  against  it 
unless  that  discretion  has  been  clearly  abused. 

(Generally,  the  order  of  time  for  the  introduction  of  evidence  to  sup- 
port the  action  or  defence  must  be  left  to  the  discretion  of  the  party 
who  introduces  the  evidence. 

But,  where  a  previous  fact  is  necessary  to  be  proved  to  render  the  of- 
fered evidence  at  all  relevant,  such  fact  must  be  first  proved. 

A  common  order,  drawn  by  one  person  upon  another,  constitutes  no 
valid  demand  against  the  drawer,  unless  it  were  first  presented  to 
tba  drawee  for  payment,  and  payment  refused,  and  without  proof 
4>{  8S#b'  presentation,  such  order  could  not  be  admitted  as  evidence. 
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APPEAL  fl-om  the  Delaware  Common  Pleas. 
Davison,  J. — Goings  sued  Chapman  before  a  justice  of  the 
peace,  npou  an  account  which  is  thus  stated : 

Stephen  D.  Chapman  to  William  Goings^  Dr. 

Aprils  1852,  to  order  of  Chapman  on  John  Neff,  not  ac 

cepted  by  said  iVi^, |1  60 

"    1868,  to  hire  of  a  horse, 6  00 

*«    1863,  to  one  hog, 2  60 

«    1866,  to  one  horse, 80  00 

$89  00 

Before  the  justice  there  was  judgment  against  the  plaintiff, 
and  he  appealed.  In  the  Common  Pleas  the  defendant,  on 
the  second  day  of  the  term,  was  duly  called  and  regularly  de- 
faulted, and  judgment,  by  default,  entered  against  him  for  90 
dollars.  After  this,  on  the  10th  day  of  the  term,  the  defend- 
ant appeared  and  filed  an  affidavit  alleging  ^^that  subsequent 
to  the  judgment  before  the  justice,  and  prior  to  the  present 
term  of  this  Court,  he  was  informed  by  the  plaintiff  that  he 
had  filed,  with  the  justice,  his  appeal  bond;  but  had  not  or- 
dered, nor  would  he  order,  the  papers  to  be  transmitted  to 
the  clerk  of  the  Court,  on  appeal,  thereby  inducing  the  de- 
fendant to  believe  that  no  appeal  would  be  taken,  and  that 
the  case  was  ended.  And  relying  on  the  plaintiff's  state- 
ment thus  made,  he,  defendant,  did  not  inquire  of  the  justice 
concerning  an  appeal,  and  made  no  preparation  for  a  trial  in 
this  Court;  that  he  never  knew,  believed  or  suspected  the 
pendency  of  said  cause  in  the  Common  Pleas  until  the  6th  of 
May  J 1867,  when  he  was  informed  by  one  Samuel  Or  that  an 
appeal  had  been  taken;  that  the  case  had  been  tried  in  said 
Court,  and  that  judgment  therein  had  been  rendered  against 
him.'' 

Upon  the  affidavit  thus  made  the  defendant  mqved  to  set 
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aside  the  default  and  for  a  new  trial;  but  the  plaintiff  resisted 
the  motion^  and  tbereapoa  the  defendant,  over  the  plaintiff's 
objection,  was  allowed  to  amend  his.  i^davity  in  these  words, 
^Hhat  he  believes  he  has  a  valid  defence  to  the  plaintiff's  ac- 
tion, and  that  if  the  default  be  set  aside,  and  a  new  trial 
granted,  he  will  be  able  to  sustain  such  defence  and  defeat  a 
recovery  in  this  suit."  The  Court,  upon  the  filing  of  the 
amendment,  sustained  the  motion,  set  aside  the  default  and 
granted  a  new  trial,  and  the  plaintiff  excepted  The  defend- 
ant then,  by  leave,  &e.,  answered,  alleging,  in  his  answer,  that 
the  plaintiff  was  indebted  to  him  100  dollars,  which  he  offers 
to  set-off,  &c.  There  was  a  jury  trial,  which  resulted  in  a 
verdict  for  the  defendant.  Motion  for  a  new  trial  denied,  and 
judgment,  &c. 

The  Court,  it  is  insisted,  committed  an  error  by  permitting 
the  defendant  to  amend  his  affidavit  We  think  diffe1:ently. 
When  the  amendment  was  made  the  motion  was  still  pending 
itnd  undecided;  such  permission,  at  that  stage  of  the  pro- 
ceedings, was  not  inconsistent  with  the  ordinary  rules  of  prac- 
tice. But  the  affidavit,  as  amended,  is  said  to  be  insufficient^ 
because  it  fails  to  state  the  nature  of  the  defetice  to  be  relied 
on  in  case  the  default  is  set  aside.  15  Ind,  139.  Had^.  the 
Court  refused  tlie  motion  we  would,  perhaps,  have  sustained 
its  ruling,  and  though,  in  this  instance,  the  motion  has  been 
allowed,  we  are  still  inclined  to  uphold  the  decision,  because 
the  relief  sought,  by  the  affidavit,  addresses  itself  to  the  sound 
discretion  of  the  Court.  See  2  R.  S.  p.  48,  sec.  99.  And  in 
the  record,  there  is  nothing  tending  to  show  that  such  discre- 
tion has  been,  in  this  case,  improperly  exercised.  During  the 
trial  the  plaintiff  offered  to  read  in  evidence  an  order,  being 
the  same  described  in  his  complaint,  and  which  is  as  follows: 
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"  WiSLLB  CouKTT,  Ind.,  April,  1862. 
^^John  Neffj  to  Stephen  Chapmany  Dr. 

To  balance  on  cloth  1  dollar  and  50  cents.    Mr,  Neffj  you 
will  please  paj  the  above  amount  to  William  Goings  J' 

(Signed,)  "Stbphbn  Chapman.^ 


r9f 


The  defendant  resisted  the  introduction  of  this  order,  on 
the  ground  that  the  plaintiff  had  not  proved  a  refiisal  by  Neff 
to  accept  the  order.  Upon  the  ground  thus  assumed  the  Court 
refused  the  evidence,  but  stated  to  the  plaintiff  '^  that  he  might 
read  the  order  in  evidence  if  he  would  first  prove  that  it  had 
been  preseuted  to  Neff,  and  not  accepted."  As  a  general  rule 
"the  order  of  time  for  the  introduction  of  evidence  to  sup- 
port the  different  points  of  an  action  or  defence  must  be  left 
to  the  discretion  of  the  party  who  introduces  the  evidence." 
4  Ind.  275;  7  id.  894;  10  id.  60.  There  are,  however,  excep- 
tions to  this  rule,  and  one  of  them  is  "  where  a  previous  fact 
is  necessary  to  be  proved  to  render  the  offered  evidence  at  all 
relevant."  Nordyke  v.  ShearoUy  12  Ind.  846.  The  present 
case,  it  seems  to  us,  is  within  the  exception.  The  order,  un- 
less it  was  presented  to  the  drawee  for  payment,  conistituted 
no  valid  demand  against  the  drawer,  and  without  proof  of 
such  presentation,  could  not  be  held  effective  as  evidence  in 
the  case,  and  was,  therefore,  irrelevant.  And  the  result  is, 
the  Court,  in  its  refusal  to  admit  the  order,  in  the  absence  of 
proof  that  it  had  been  presented  for  payment,  committed  no 
error. 

The  record,  though  it  does  not  profess  to  contain  all  the 
evidence,  sets  out,  what  is  alleged  to  be,  all  the  evidence  rela- 
tive to  the  sale  of  the  horse  mentioned  in  the  complaint. 
The  horse,  it  appears,  belonged  to  One  Justice  Gkapmany  but 
was  sold  by  the  defendant,  Stephen  Chapman^  to  the  plaintiff 
for  40  dollars.  The  purchase  money  was  paid  to  the  defend* 
ant  by  the  plaintiff.    At  the  time  of  the  sale  Justice  Chapman 
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waa  present  and  assented  to  the  contract;  but  the  horse  was 
not  there.  He  was  to  be,  but  was  not,  delivered  to  the  plain- 
tiff, nor  did  the  plaintiff  e-ver  obtain  possession  of  the  horse. 
In  reference  to  the  question,  who  was  responsible  to  the  plain- 
tiff for  such  delivery,  whether  the  defendant  or  Justice  Chap- 
many  the  evidence  is  very  conflicting. 

At  the  proper  time  the  plaintiff  moved,  thus  to  instruct  the 
jury:  <*K  you  believe  from  the  evidence  that  the  defendant 
agreed  at  the  time  of  the  sale  to  become  responsible  to  the 
plaintiff  for  the  delivery  of  the  horse,  and  such  agreement 
was  a  condition  of  the  sale,  it  is  immaterial  whether  it  was 
or  not  in  writing."  This  instruction  the  Court  refused.  We 
think  it  should  have  been  given.  If,  as  the  instruction  indi- 
cates, the  defendant  agreed  that  he,  himself,  would  be  respon- 
sible for  the  delivery  of  the  horse,  his  engagement  was  abso- 
lute, not  collateral ;  was  not  within  the  statute  of  frauds,  and 
was  valid,  though  not  reduced  to  writing.  1  Smith's  Lead- 
ing Cases,  885.  For  the  refusal  to  give  the  instruction  the 
judgment  must  be  reversed. 

Fer  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded. 

Walter  March,  for  the  appellant, 

C  JE.  Shipley,  for  the  appellee. 


Morton's  Administrator  v.  The  State,  ex  rd.,  &c. 

Error  assigned  in  this  Court,  but  not  noticed  in  his  brief  by  the  party 
making  the  assignment,  will  not  be  considered  by  this  Court. 

Alleged  errors  below,  not  presented  in  any  form  to  the  consideration 
of  the  lower  Court,  will  not  be  available  here. 
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APPEAL  from  the  Wayne  Circuit  Court. 

Davison,  J. — ^This  was  an  action  by  the  State  on  the  rela- 
tion of  William  Brurnfieldy  Abigail  Sunter  and  others,  heirs 
and  legatees  of  Thomas  Brumfiddy  deceased,  against  John 
"  ^iitchett,  administrator  de  bonis  non^  with  the  will  of  said  de- 
eased  ^^^^^^>  ^^^  William  S.  T.  Morton^  the  surety  of 
Pritchetton  his  "^-^iBCUuistration-bond.  The  bond  is  conditioned 
in  the  usual  form,  for  ^^  ^^5?^^^  discharge  of  the  duties  of 
the  administrator.  ^ 

The  complaint  alleges  these  facts  f  "*^^^  Brumfield  died 
in  1841,  leaving  a  wiU,  which  was  in  that  y^^  ^^^J  admitted 
to  probate.  This  will  is  made  a  part  of  the  comj[?^*"^*?  *^^ 
contains  these  provisions:  "It  is  my  will  that  my  db?*^> 
faneral  expenses,  &;c.,  be  first  paid,  and  that  all  the  rest  and 
residue  of  my  estate,  real  and  personal,  be  sold,  and  when 
converted  into  money,  I  devise  and  bequeath  the  same  as  fol- 
lows: 1.  To  my  nephew,  Thomus  Brumfield^  I  bequeath  1,000 
dollars.  2.  After  the  payment  of  all  my  debts  and  expenses, 
and  legacy  above  named,  it  is  my  will  that  all  my  estate  re- 
maining, be  divided  into  ten  shares,  which  I  devise  and  be- 
queath thus:  To  each  of  my  nephews,  William^  Jesse^  Benja- 
miuy  John  and  Samud  Brumjieldy  one  share  each;  to  my  neices, 
Mary  Parret^  Hannah  Hunter ^  and  Abigail  Hunter^  one  share 
each ;  to  the  heirs  of  the  body  of  my  niece,  Nancy  Gilmore^ 
one  share;  and  to  the  heirs  of  my  niece,  Diana  Hodges^  one 
share." 

On  the  21st  of  June,  1847,  Pritchett  was  appointed  adminiiH 
trator  de  bonis  non,  with  the  will  annexed,  and  gave  bond 
with  one  John  E.  Dunham  as  his  surety.  After  this,  on  the 
29th  of  January,  1859,  Dunham,  the  surety,  having  left  the 
State,  and  having  been  absent  therefrom  more  than  eight 
years,  Pritchett,  by  order  of  the  Wayne  Common  Pleas,  exe» 
cuted  a  new  administration  bond,  being  the  same  now  in  suit, 
and  upon  which  s^id  Morton  is  surety,    At  the  At^HI  term. 
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1859,  of  that  Court,  JPritchettj  as  administrator,  having  been, 
on  motion  of  the  present  relators,  ordered  by  the  same  Court 
to  do  so,  made  a  final  settlement  of  the  testators'  estate, 
whereby  it  appears  that  after  the  sale  of  the  land  mentioned 
in  the  will,  and  all  the  debts,  expenses,  and  legacy  of  1,000 
dollars  therein  named,  were  fUUy  paid  by  the  administrator. 
There  remained  in  his  hands  a  balance  of  1,845  dollars  for 
distribution  among  said  legatees  and  neirs,  under  the  provis- 
ions of  the  will.  It  is  averred  that  the  relators,  prior  to  the 
commencement  of  this  suit,  demanded  of  said  administrator 
the  sum  so  iv^,  nis  hands,  but  he  refused  payment,  and  has 
convert^  and  disposed  of  the  same  to  his  own  use;  and  fur- 
ther, it  is  averred  that  he  has  failed  to  use  due  diligence  in 
collecting  the  claim  due  the  estate,  and  has  failed  in  taking 
solvent  security  for  moneys  arising  from  the  sale  of  the 
decedent's  property.  Wherefore  judgment  is  demanded,  &c. 
The  defendants  demurred  to  the  complaint;  but  their  demur- 
rer was  overruled,  and  thereupon  they  answered  by  a  general 
denial.  The  issues  were  submitted  to  the  Court,  who  found 
specially  as  follows:  1.  That  the  relators  are  the  legatees  of 
liie  will  of  Thomas  Brurnfield,  deceased.  2.  In  the  year  1847, 
John  Pritchett  was  appointed  administrator  de  bonis  non  with 
the  will  of  said  deceased  annexed,  gave  bond,  find  entered 
upon  the  duties  of  the  trust.  8.  That  John  E,  Dunham^  the 
surety  on  said  bond,  having  removed  from  the 'State,  Pritchett^ 
on  the  29th  of  January^  1859,  by  order  of  the  Common  Pleas 
Court  of  Wayne  county,  gave  a  new  bond,  with  WiUiam  S.  T, 
Morton  as  his  surety.  4.  On  the  29th  of  Aprils  1859,  Pritchett^ 
as  administrator,  made  a  settlement  of  the  decedent's  estate, 
and  filed  his  account  current  in  said  Court;  by  which  he 
charges  himself  with  a  final  balance  of  assets  belonging  to 
said  estate,  after  the  payment  of  all  debts,  charges,  and  al- 
lowances, of  1,845  dollars.  5.  That  of  the  balance  so  charged 
against  the  administrator,  400  dollars  was  then  due  from  one 
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John  P.  Doughty  on  a  judgment  long  previously  rendered; 
also,  there  was  another  charge  of  1,281  dollars,  which  was 
money  that  had  been  received  by  one  John  Jack,  as  agent  of 
the  administrator,  on  lands  sold  belonging  to  said  estate; 
which  sum  the  said  Jack  had  been  permitted  to  convert  to 
his  own  use,  prior  to  the  filing  of  the  bond  of  PrUchett  with 
Morton,  as  his  surety,  and  which  sum  had  never  been  in  the. 
hands  of  said  administrator  since  the  execution  of  said  bond. 
6.  That  the  residue  of  said  1,845  dollars,  viz :  the  sum  of  214 
dollars,  was  in  the  administrator's  hands  on  the  29th  of  April, 
1859,  the  date  of  said  settlement.  7.  PrUchett,  the  adminis- 
trator, after  the  filing  of  the  bond  with  Morton  as  security, 
and  before  the  bringing  of  this  suit,  could  have  collected  the 
judgment  against  Doughty,  \>j  reasonable  diligence;  but  he 
negligently  failed  to  do  so.  But  since  this  suit  was  com- 
menced, Doughty  has  paid  the  same  to  PrUchett,  amounting  to 
414  dollars,  which  is  now  in  his  hands.  The  Court,  there- 
fore, found  against  PrUchett  and  Morton  jointly,  asfbllows: 

Balance  on  hand,  April  29, 1859, $214  00 

Interest  on  the  satne  to  date, 10  00 

Amount  received  of  Doughty, 414  00 

Interest  on  same  from  October  1,1859, 10  55 

1648  55 
Ten  per  centum  on  theabove, • 64  86 

$718  81 
Against  PrUchett  alone,  the  Court  also  found  thus: 

Amount  converted  by  John  Ja^k, fl9281  00 

Interest  from  the  29th  of  April,  1859,. 68  89 

11,294  89 
Ten  per  centum  on  the  same, 129  45 


11,428  84 
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The  defendants  severally  moved  for  a  new  trial;  but  their 
motions  were  overruled,  and  fiual  judgment  rendered  upon 
the  findings,  &c.  The  causes  for  a  new  trial  are  thus  assigned : 
1.  The  overruling  of  the  demurrer  to  the  complaint  2.  The 
finding  of  the  Court  is  unsustained  by  the  evidence,  and  is 
contrary  to  law.  3,  There  is  no  evidence  that  the  plaintiffs 
are  the  legatees  named  in  the  will.  4.  The  findings  are  for 
too  large  a  sum. 

The  action  of  the  Court  in  overruling  the  demurrer,  though 
assigned  for  error,  is  not  noticed  in  the  appellant's  brief,  and 
will  not,  therefore,  be  noticed  in  this  Court  further  than  to 
say  that  the  complaint  appears  unobjectionable.  See  Rule 
28,  Ind.  Big.  122.  The  2d  and  3d  assigned  causes  for  a  new 
trial,  as  we  have  seen,  relate  exclusively  to  the  sufilciency  of 
the  evidence.  We  have  carefully  examined  the  evidence,  and 
are  of  opinion  that  it  sustains  the  special  findings  of  the 
Court.  Nor  do  we  perceive  any  ground  for  the  conclusion 
that  the  general  findings  are  excessive.  It  is  contended:  1. 
That  the  Court  erred  in  finding  jointly,  and  rendering  n  joint 
judgment  in  favor  of  the  relators.  2.  That  it  was  error  to 
find  severally,  and  render  several  judgments  against  the  de- 
fendants. These  alleged  errors  are  not  available;  because  the 
points  which  they  involve  do  not  appear  to  have  been  pre- 
sented in  any  form  to  the  consideration  of  the  lower  Court. 
Indeed,  it  is  not  very  easy  to  see  how  a  joint,  instead  of  a 
several  judgment,  in  favor  of  the  relators,  can  in  any  degree 
afiect  the  rights  of^he  defendants.  And  the  several  judg- 
ments against  them,  are  authorized  by  the  code.  2  R.  S.  p. 
121 ;  Douglass  v.  Howland^  11  Ind.  554. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

0.  P.  MortOTij  J.  F.  Kibbei/y  J.  S.  Newman  and  J.  P.  SiddaU^ 
for  the  appellants. 

ThomxLS  MeanSy  for  the  appellees. 
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WooDPiLL  and  Others  v.  The  Town  of  Qrbbnsburgh. 

It  would  seem  that  a  fair  and  reasonable  conBtraction  of  section  51, 
p.  491y  1  R.  S.,  would  not  exact  from  persons,  seeking  to  have  ter- 
ritory annexed,  the  necessity  of  naming,  in  the  notice  of  such 
intended  application,  each  person  owning  parts  of  said  territory,  if 
the  same  were  otherwise  therein  so  described  and  identified  as  to 
c^ive  such  -persons  notice  that  their  interests  were  to  be  inyolved. 

Where  an  appeal  is  taken  by  several  defendants,  some  of  whom  assign 
errors  in  this  Court,  and  others  of  whom  do  not,  the  appeal  will  be 
dismissed  as  to  the  latter  for  the  want  of  such  assignment,  which  is 
equivalent  to  a  declination  to  join  in  prosecuting  the  appeal  further. 

APPEAL  from  the  Decatur  Circuit  Court. 

Hanna,  J. — This  was  a  proceeding  by  the  authorities  of  an 
incorporated  town  to  annex  territory,  or  to  extend  the  corpo- 
rate limits  over  additional  territory.  It  may  be  fairly  inferred 
from  the  notice  and  petition  that  it  was  intended  as  a  pro- 
ceeding under  the  Slst  sec,  p.  491,  1  R.  S.,  and  was  initiated 
by  the  trustees  of  said  town.  The  notice,  specified  in  said 
section,  was  given  by  publication  in  a  newspaper;  that,  and 
the  petition  presented,  each  described  the  territory  to  be  an- 
nexed by  metes  and  bounds,  and  was  then  followed  by  this 
allegation,  '^containing  the  lands  of,"  &c.,  giving  the  names 
of  some  thirty  persons.  The  persons  so  named  appear  to 
have  been  made  defendants. 

Upon  the  presentation  of  said  petition  to  the  Board  of 
County  Commissioners,  a  part  of  said  persons  appeared,  for 
others  a  guardian  ad  litem  was  appointed — ^they  being  minora; 
others  still  were  defaulted.  The  attorneys  who  appeared  for 
it  part  of  said  persons,  also,  showed  by  affidavit  that  one  Galay 
was  not  named  in  said  petition  and  notice  as  being  the  owner 
of  lands  in  said  named  territory,  was  then,  and  had  a  long 
lime  been,  the  owner  of  a  part  of  the  said  territory,  and  that 
his  deed  was  duly  of  record;  that  he  was  a  non-resident  of 
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the  county,  being  a  resident  of  Switzerland  eonnty,  and  that 
he  had  not  been  notified  of  the  said  application.  Upon  this 
a  motion  was  made  to  make  him  a  party  and  continue,  that 
he  might  be  notified.  This  motion  was  overruled.  An  order 
was  entered  annexing  said  territory.  From  this  an  appeal 
was  taken  to  the  Circuit  Court  There  a  motion  was  made, 
based  upon  said  affidavit,  to  certify  said  case  to  the  Board  of 
Commissioners  that  said  Galay  might  be  made  a  defendant. 
The  motion  was  overruled.  An  answer  was  then  filed  by  a 
part  of  the  defendants,  who  had  appeared  in  the  Commission- 
er's Court,  setting  up  the  same  facts  as  to  said  Qalay^  by  way 
of  abatement.    A  demurrer  was  sustained  to  said  answer. 

It  is  not  certain  that  a  fair  and  reasonable  construction  of 
section  51,  ireferred  to,  would  exact  from  persons,  seeking  to 
have  territory  annexed,  the  necessity  of  naming,  in  the  notice 
of  such  intended  application,  each  person  owning  parts  of 
said  territory,  if  the  same  was  otherwise  therein  so  described 
and  identified  as  to  give  such  persons  notice  that  their  inter- 
ests were  to  be  involved. 

In  the  case  at  bar  the  description  of  the  territory  sought  to 
be  annexed,  as  contained  in  the  notice,  is  as  follows :  commenc- 
ing at  the  north-west  corner  of  Monforfs  addition  to,  &c., 
thence  north  on  the  half  section  line  to  the  south  side  of  the 
Michigan  road,  thence  east  to  the  west  line  of  Hendricks^  ad- 
dition to,  Ac,  thence  south  along  said  line  to  the  north  line 
of  the  original  plat  of  said  town,  thence  west  to  the  north- 
west corner  thereof,  thence  south  to  the  north-east  comer  of 
Monforfa  addition,  thence  west  to  the  place  of  beginning, 
containing  the  lands  of,  &c. 

That  part,  alleged  to  be  owned  by  Oofay,  is  stated  to  be  a 
part  of  sec.  2,  township  10,  range  9,  beginning  on  the  line  of 
donation  to  the  town  of  Gfreensburgh,  eighty-one  links  cast 
of  the  north-west  corner  of  the  plat  of  said  town,  at  a  stake 
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in  tibe  Michigan  road,  tbence  north  122  poles  to  the  line  of 
donation,  thence  west  eight  poles  to  the  place  of  beginning. 

Was  the  publication  of  a  notice,  embodying  the  above 
statement  of  metes  and  boands,  sufficient  to  give  the  jurisdic- 
tion of  said  OcUayy  containing  at  the  same  time  the  statement 
following,  thiit  said  described  bounds  contained  the  lands  of 
certain  persons,  among  whom  said  GcUay  was  not  named? 
We  think  it  was  sufficient.  We  have  already  intimated 
that  it  was  not  necessary  in  the  notice  to  name  the  holders 
of  lands  intended  to  be  embraced  in  such  annexation.  The 
description  of  the  territory  by  metes  and  bounds  being  suffi- 
cient in  said  notice.  The  additional  allegation,  therefore,  pro- 
fessing to  give  the  names  of  such  land  owners,  in  the  case  at 
bar,  having  been  made  in  such  form  as  to  be  distinct  and 
capable  of  separation  from  such  description,  without  im- 
pairing it,  we  think  should  be  treated  as  mere  suifplusage. 

It  is  insisted  by  the  appellee  that  the  appeal  should  be  dis- 
missed because  errors  are  assigned  only  by  a  part  of  the  de- 
fendants below,  and  the  balance  were  not  summoned  and 
severed. 

The  record  shows  that  the  appeal  was  prayed  by  all  the 
defendants,  and  the  bond  executed  for  all.  In  that  shape  the 
recQrd  was  sent  up.  A  part  only  assign  errors  in  this  Court 
As  to  the  balance  who  do  not,  the  appeal  will  be  dismissed, 
for  the  want  of  such  assignment,  as  the  same  is  equivalent  to 
a  declination  to  join  in  prosecuting  the  appeal  further.  2  B. 
B.  1858. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

Jamts  Gavin  and  Oscar  B.  Hordj  for  the  appellants. 

J.  S.  Scobey,  for  the  appellees. 
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EbNDBIOK  v.  WiLKINSOiri 

Section  26,  p.  328,  2  R.  S.,  applies  as  well  to  additional  bonds,  given 
on  applications  to  sell  real  estate,  as  to  original  bonds  given  to 
secure  the  discharge  of  general  duties  of  guardians  and  others. 

It  is  perhaps  the  right  of  a  surety,  without  showing  any  reason,  to 
ask  the  Court  to  discharge  him  from  such  bond,  and  the  duty  of  the 
Court,  upon  such  application,  to  require  the  execution  of  another 
bond,  and  grant  other  proper  relief. 

APPEAL  from  the  Marion  Common  Pleas. 

Hanna,  J. —  Wilkinson^  guardian  of  minor  heirs  of  Ferrety 
appKed  to  sell  real  estate  of  his  wards.  In  that  application 
Kendrick  became  surety.  He  now  alleges  that  said  guardian 
had  no  living  surety  in  his  original  bond  as  such;  a  fact  of 
which  said  appellant  was  then  ignorant;  and  that  said  Wil- 
kinson has  become  totally  insolvent^  and  therefore  prays  to  be 
released,  &c. 

A  demurrer  was  sustained  to  said  petition. 

The  question  presented  appears  to  be  whether  the  statute, 
sec.  26,  p.  328,  2  K.  S.,  applies  to  these  additional  bonds,  given 
upon  the  sale  of  real  estate;  and  if  so,  whether  enough  is 
shown  to  entitle  said  surety  to  the  remedy  therein  provided; 
for  surely  the  statute  is  a  remedial  one  for  sureties,  and  as 
such  should  be  liberally  construed.  There  is  no  averment 
showing  the  amount  of  th^  bond,  nor  the  amount  of  assets, 
nor  whether  the  surety  in  the  original  bond  was  amply  suffi- 
cient or  otherwise.  We  are  of  opinion,  that  the  section 
named  was  intended  to  include  bonds  for  the  sale  of  lands  by 
guardians,  as  well  as  original  bonds  by  them,  executed  to  se- 
cure the  faithful*  discharge  of  their  general  duties.  Both 
classes  of  bonds  are  provided  for  in  the  preceding  parts  of 
said  statute,  and  the  remedy  appears  to  be  equally  applicable 
and  appropriate  to  each. 

As  to  the  sufficiency  of  the  statements.    It  is  perhaps  the 
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right  of  a  surety,  without  showing  any  reason,  to  ask  a  dis- 
charge ;  and  the  duty  of  the  Court,  upon  such  application,  to 
direct  the  guardian  to  execute  another  bond,  and  the  surety 
would  continue  bound  until  he  should  do  so.  J£  he  can  not 
oomply  with  the  order, the  Court  would  then  consider  the  fur- 
ther question,  whether  he  should  be  continued  in  the  trust,  or 
upon  such  reasons  as  might  then  be  shown  by  said  surety,  be 
removed.    For  the  first  purpose  the  complaint  was  sufficient. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

David  McDonald,  for  the  appellant. 


Hill  v.  Qoodb. 


A  judgment  will  rarely  be  reversed  on  appeal  because  a  new  trial  was 
granted  below,  unless  there  was  manifest  wrong  done. 

A  party  may  impeach  bis  own  witness  by  proof  of  bad  character  when 
it  was  indispensable  the  party  should  produce  him,  or  in  case  of 
manifest  surprise. 

A  party  may  always  contradict  his  own  witness  by  otber  eyidence 
showing  the  facts  to  be  different  from  his  statements  of  them  on  the 
trial,  or  by  proving  previous  statements  of  bis  own  different  from 
those  made  on  the  trial,  but  in  this  latter  case  the  proper  founda- 
tion must  be  first  laid.     See  16  Ind.  371. 

APPEAL .  from  the  Grant  Circuit  Court. 

Perkins,  J. — Suit  to  foreclose  a  mortgage.  The  mortgage 
was  given  to  secure  the  payment  of  four  notes;  the  first  for 
800  dollars;  the  second  for  329  dollars;  the  third  for  348  dol- 
lars, and  the  fourth  for  372  dollars. 


1«  8^ 
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When  the  suit  was  commenced  the  first  note  had  been  paid, 
and  the  second  )iad  become  due. 

The  defence  of  usurj  was  answered  to  a  part  of  the  cause 
of  action ;  and,  on  the  trial,  was  found  by  the  Court,  trying 
the  case,  to  be  sustained;  which  finding,  we  think,  was  justi- 
fied by  the  evidence.  The  uniform  increase  of  29  dollars  in 
the  face  of  the  notes,  tended  to  corroborate  the  evidence  of 
the  rate  of  eight  per  cent,  interest. 

On  the  trial  a  witness,  31r.  Pierce^  testified  that  after  the 
first  note  had  been  paid,  he  had  a  conversation  with  the  plain- 
tiff who  told  him,  in  the  conversation,  that  the  amount  on 
the  face  of  the  notes  over  800  dollars  each  was  for  interest. 
After  the  finding  by  the  Court  in  the  cause,  a  motion  for  a 
new  trial  was  made  on  the  ground  of  surprise  at  the  testi- 
mony of  Pierce^  supported  by  two  afiidavits,  in  one  of  which 
the  plaintiff  swore  that  he  never  had  but  one  conversation 
with  PiercCy  after  the  first  note  was  paid,  touching  the  subject 
of  the  suit,  and  that  he  did  not  tell  him  that  the  excess  of 
the  notes  over  300  dollars  each  was  for  interest;  and  in  the 
other  of  which  affidavits  one  Baldwin  swore  that  he  was 
present  at  the  conversation  mentioned  by  the  plaintiff,  and 
that  no  such  statement  as  that  sworn  to  by  Pierce  was  made. 
On  these  affidavits  the  Court  granted  a  new  trial.  In  this  the 
Court  below  did  not  so  clearly  err  as  to  authorize  this  Court 
to  vacate  its  action.  A  judgment  will  rarely  be  reversed  on 
appeal  because  a  new  trial  was  granted  below.  See  Sandford 
V.  Eighth  Avenue  B.  B.  Co.,  28d  N.  T.  Court  of  App.,  K  T. 
Rep.  p.  868. 

On  the  second  trial  the  defendant  proposed  to  prove  the 
statements  of  one  of  his  witnesses  made  on  the  previous  trial, 
(which  statements  are  in  the  record)  and  which  were  contrary 
to  the  statements  made  by  him  on  the  second  trial ;  and  he 
asked  him  the  usual  question  for  laying  the  foundation  for 
such  proof;  but  the  Court  decided  that  such  contradioti()n  of 


MA.Y  TERM,  1862.  209 

Hill  V,  Goode. 

the  witness  conld  not  be  allowed,  and,  hence,  that  the  ques- 
tion laying  the  foundation  was  impertinent. 

Section  244  of  the  civil  code  provides  that,  ^Hhe  party  pro- 
ducing a  witness  shall  not  be  allowed  to  impeach  his  credit 
by  evidence  of  bad  character,  unless  it  was  indispensable  that 
the  party  should  produce  him,  or  in  case  of  manifest  surprise, 
when  the  party  shall  have  this  right;  but  he  may  in  all  cases 
contradict  him  by  other  evidence,  and  by  showing  that  he 
has  made  statements  different  from  his  present  testimony/' 
This  section  settles  two  points  of  the  law  of  evidence,  so  far 
as  this  State  is  concerned,  which  were  mooted  at  common 
law,  and  declares  the  existence  of  one  well  settled  common 
law  rule.    The  two  mooted  points  settled  are : 

1.  That  a  party  may,  in  the  given  cases,  impeach  his  own 
witness  by  proof  of  bad  character.  Sec.  2,  Phil,  on  Ev.,  4th 
Am.  ed.  p.  982. 

2.  That  a  party  may  prove  previous  statements  of  his  own 
witness  contradictory  to  those  sworn  to  on  the  given  triaL 
Ibidj  p.  985. 

The  rale  of  the  common  law,  of  which  the  section  of  the 
statute  quoted  is  simply  declaratory,  is  that  the  party  may 
contradict  his  own  witness  by  other  evidence  showing  the 
facts  to  be  different  from  his  statement  of  them  on  tiie  trial. 
Ibid,  p.  582. 

From  what  has  been  said,  it  is  manifest  that  the  Oourt,  in 
its  ruling,  violated  the  second  proposition  ^f  law  above  stated; 
but  we  think,  upon  the  whole  record,  it  is  not  shown  thai 
that  ruling  injured  the  defendant.  The  contradiction  was 
very  slight — ^perhaps  not  irreconcilable,  and  the  evidence 
given  on  the  trial  is  not  of  record  and  may  have  been  amply 
sufficient  to  support  the  judgment  below.  As  to  the  obliga- 
tion of  the  impeaching  party  to  first  lay  a  foundation  before 
he  can  prove  contradictory  statements  of  his  own  witness, 
see  Judah  v.  Johnsoriy  16  Ind.  871. 
Vol.  XVni.— 14 
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Such  examination  for  laying  the  foundation,  is  just  to  the 
witness  in  giving  him  an  opportunity  to  explain  and  correct 
his  statements,  and  is  certainly  unobjectionable,  and  is  xfec- 
essary. 

As  to  the  practice  in  rendering  judgment  where  but  a  part 
of  installments  are  due,  see  13  Ind.  358;  14  id.  401;  15  id.  102, 
210,  and  16  id.  229  and  233. 

Fer  Curiam. — The  judgment  is  affirmed,  with  one-quarter 
of  one  per  cent,  damages  and  costs. 

Henry  S.  Kelly ^  Isaac  Van  Devanter  and  James  F.  McDowM^ 
for  the  appellants. 

H.  D.  Tlwmpson  and  W.  E.  Pierce^  for  the  appellee. 


HlCEKAK   V.  QlAZBBBOOK. 


If  a  contract  is  void  as  to  one  of  the  parties  to  it  by  reason  of  his  in- 
sanity, or  incapacity  to  make  a  contract  on  account  of  mental  im- 
becility, it  is  also  void  as  to  all  other  parties  to  it. 

APPEAL  from  the  Putnam  Common  Pleas. 

Per  Curiam. — Olazebrook,  administrator  of  Michael  Htck- 
many  deceased,  sued  Simon  P.  Hickman  for  the  value  of  land 
and  personal  property  sold  by  Michaelj  deceased,  in  his  life- 
time to  said  Simon.    The  defendant  answered: 

1.  The  general  denial. 

2.  and  3.  That  the  consideration  of  the  conveyance  of  the 
real  estate  was  to  be  paid  by  the  said  Simx>n,  viz :  the  future 
support  of  said  Michael  Hickman^  deceased,  and  his  wife, 
during  their  lives,  which  support  he  had  furnished. 

4.  A  set-off. 

5.  Payment 
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6.  Statute  of  limitations. 

The  plaintiff  replied,  denying  the  payment,  set-off,  and  the 
bar  of  the  statute  of  limitations;  and  farther,  that  Michael 
Hickman  was  incompetent  to  agree  to  receive  payment  fcft 
the  land  in  support,  on  account  of  mental  imbecility — ^tbat 
he  was  induced  to  make  the  agreement  by  Hireats,  and  that 
a  satisfactory  and  proper  support  was  not  furnished.  Trial 
by  jury;;  verdict  and  judgment  for  the  plaintiff  for  1,800 
dollars. 

The  evidence  is  of  reeord,  and  is  substantially  as  follows: 

1.  A  deed  for  forty  acres  of  land  from  Michael  Hickman 
and  Cattiarine  Hickman,  his  wife,  to  Simon  P.  Hickman,  exe- 
cuted on  the  llth  day  of  January,  1859,  and  expressed  to  be 
for  the  consideration  of  600  dollars. 

2.  A  deed  from  Michael  Hickman  and  Gatharine,  kis  wife, 
to  Sim4)n  P.  Hickman,  for  forty  acres  of  land,  executed  on  the 
19th  of  October,  1869,  and  expressed  to  be  for  the  considera- 
tion of  800  dollars. 

3.  Catharine  Hichnan'a  deposition.  She  is  the  widow  of 
Michael  Hickman,  deceased;  is  69  years  of  age;  her  husband 
and  witness  gave  the  two  pieces  of  land  to  Simon,  and  all 
iheir  personal  property,  in  consideration  that  he  would  main- 
tun  them  the  rest  of  their  lives,  and  he  had  thus  far  done  so ; 
they  conveyed  the  property  to  him  that  he  might  have  a 
home,  as  the  rest  of  the  children  had;  he  gave  a  bond  to 
maintain  them;  can  not  say  when  it  was  signed;  it  is  dated 
19  October,  1859;  it  had  been  in  the  cupboard  in  the  house 
they  all  lived  in;  she  can  not  read  writing;  has  been  sick  for 
a  year;  nobody  forced  her  to  execute  the  deeds;  Simon  wm 
not  to  pay  any  money,  but  to  support  herself  and  husband. 

4.  Leonard  Boioman,  a  brother-in-law  of  Simon,  says  Michael 
Hickman  left  at  his  death  personal  property  worth  915  dollars, 
which  Simon  P.  is  in  possession  of—that  the  two  pieces  of 
land  are  worth  2,000  dollars. 
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5.  James  SiU  testified  to  demand  of  personal  property^  and 
Simcn  refused  to  give  it  np. 

6.  John  M.  Bowman^  a  grandson  of  Michael^  testified  that 
Vimon  told  him  if  his  father  and  mother  would  not  trouble 
or  sue  him  about  the  property,  they  should  have  their  share. 

7.  WiUiam  B.  Bowman^  another  of  the  grand  children,  tes- 
tified that  SiTnon  said  if  they  lawed  him  about  the  property, 
they  should  have  nothing;  if  they  did  not,  he  would  divide 
with  them;  one  of  them  stating  that  he  said  they  might  take 
the  personal  property  belonging  to  Michael^  deceased.  Some 
other  witnesses  also  stated  that  though  he  said  the  personal 
property  was  his,  still  he  told  them  they  might  take  it. 

8.  A.  T.  Wright^  a  justice  of  the  peace,  drew  the  deed  dated 
19  October y  1869;  JUtchael^  the  grantor,  said  the  consideration 
was  the  support  of  himself  and  wife  for  life  by  Simony  and 
he  wanted  a  bond  drawn  for  Simon  to  sign  to  that  effect. 
The  deed  was  executed,  but  the  execution  of  the  bond  was 
delayed  because  he  advised  a  mortgage  m  ito  stead,  thpugh 
Hxe  bond  was  drawn  up. 

9.  Benjamin  Nicholson^  a  justice  of  the  peace,  drew  up  and 
acknowledged  the  deed  made  in  January,  Michael  Hickman 
told  him  he  was  giving  that  land  to  Simon  to  make  him  equal 
with  his  other  children,  to  whom  he  had  already  given  bonds, 
and  it  was  not  material  what  consideration  was  stated  in  the 
deed.  The  old  gentleman  was  calm  and  self-possessed  when 
he  executed  the  deed. 

10.  Michael  Hickmany  Jr.  had  heard  the  parties  state  that 
they  had  given  Simon  a  tract  of  land  for  supporting  them, 
and  that  he  treated  them  well  then — ^that  in  the  conversation 
they  differed  about  the  ownership  of  a  horse,  but  that  one 
article  of  property  was  all  that  his  father  claimed;  but  his 
father  expected  that  Simon  would  give  certain  of  his  grand- 
children something. 

11.  Henry  FritSy  John  Branny  Mat  Busbyy  and  R.  L.  JBroun, 
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testified  that  Michady  deceased,  had  told  them  that  he  had 
given  all  his  property,  the  last  he  had,  to  his  son  Simony  to 
take  care  of  himself  and  wife. 

12.  George  Brunton  testified  that  Michael^  deceased,  told  him 
that  he  gave  the  tract  of  land  deeded  in  January y  to  Simony  to 
make  him  equal  with  his  other  children,  and  that  the  per- 
sonal property  belonged  to  him,  but  he  did  not  say  on  what 
consideration. 

13.  Mr.  Baker  testified  that  the  old  man,  Michaely  told,  him 
that  he  gave  the  personal  property,  as  well  as  the  land,  to 
SimoUy  for  the  support  of  himself  and  wife. 

14.  Leonard  Bowman  recalled;  testified  that  old  Mr.  Michael 
gave  his  two  oldest  boys  land  worth  to  each  800  dollars,  that 
is,  40  acres  to  each,  but  they  had  to  pay  each  of  their  sisters 
about  96  dollars  as  their  share. 

There  was  contradictory  testimony  as  to  the  mental  capacity 
of  Michael  and  his  wife  to  contract;  also,  as  to  the  manner  in 
which  they  were  treated  by  Simon;  also,  that  the  old  lady  had 
said  she  was  forced  to  execute  the  deed.  There  was  no  evi- 
dence as  to  the  value  of  the  support  furnished,  and  care  and 
labor  bestowed  by  Simon  during  the  year  and  a  half  he  main- 
tained the  old  people,  though  it  is  proved  that  he  did  main- 
tain them. 

This  suit,  we  must  recollect,  is  for  the  price  of  land  and 
goods  sold,  &c.,  upon  a  contract  express  or  implied.  The  re- 
covery affirmed  the  contract,  and  holds  the  purchaser  liable 
to  perform  it.  It  affirms,  by  the  jury,  the  competency  of  the 
parties  to  make  the  contract.  Such  being  the  case,  the  plain- 
tiff, as  well  as  the  defendant,  is  bound  by  the  terms  of  the 
contract,  under  and  by  virtue  of  which,  Simony  the  defendant, 
holds  the  property. 

We  think  the  evidence  shows  very  clearly  that  one  of  the 
tracts  of  land  was  conveyed  to  him  upon  a  gift  contract,  to 
make  him  equal  with  his  older  brothers;  and  that  the  other 
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traict  was  conveyed  to  him  as  the  consideration  of  his  sup- 
porting Michael  and  his  wife  daring  their  lives,  and  the  find- 
ing, as  we  have  said,  affirms  the  contracts,  whatever  they  may 
have  been,  gives  Simon  the  land,  and  continues  his  liability 
to  support  his  mother.  And  it  does  not  appear  that  this  con- 
tract, limiting  it  to  the  land,  was  unequal.  It  appears  that 
the  old  people  were  quite  helpless,  and  required  much  care 
and  attention.  The  time  of  the  execution  of  the  bond  was 
not  material,  nor  was  its  execution  at  all ;  for  it  was  but  evi- 
dence of  the  consideration  whicl  would  be  otherwise  proved. 
The  proof  as  to  the  personal  property,  is  less  satisfactory. 
No  person,  so  far  as  appears,  heard  the  contract  as  to  it,  and 
general  admissions  of  the  old  people  are  very  unsatisfactory 
evidence;  because  they  might  easily  be  understood  as  stating 
contracts  when  they  only  state  intentions,  or  understandings 
without  attendant  conditions  precedent,  &c.;  while  it  appears 
that  Simon  was  unwilling  to  give  it  up,  and  that  the  old  poople 
claimed  it,  or  some  of  it,  at  times,  and  that  they  expected  some- 
thing to  be  done  for  grandchildren,  and  that  Simon  admitted  he 
was  going  to  assist  them  if  he  was  not  sued.  The  jury  might 
have  inferred  that  the  personal  property  was  never  really  sold 
or  given  to  Simon^  and  that  hence  he  was  liable  for  its  value 
on  an  implied  assumpsit.  This  property  was  worth  915  dol- 
lars, and  the  rise  of  it  might  have  been  worth  150  dollars  or 
so  more,  making  say  about  1,100  dollars.  Perhaps  the  jury 
may  have  inferred  that  Simon  was  to  ^ve  the  sisters  100  or 
200  dollars,  as  .the  other  boys  had  done,  and  if  so,  the  verdict 
may  be  about  right.  Were  the  result  of  the  case  satisfactory 
on  the  evidence,  we  might  affirm  the  judgment,  but  it  is  not. 
That  result  is  very  unsatisfactory,  and  some  of  the  instruc- 
tions were  erroneous.  They  informed  the  jury,  in  effect,  that 
if  the  contract  was  void  on  account  of  incapacity  to  contract, 
still  the  defendant  might  be  held  liable  in  this  suit  to  pay  for 
it,  while,  of  course,  his  title  would  not  be  protected  by  a 
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judgment  in  a  suit  to  which  the  heirs  were  not  parties.    The 
contract  was  void  or  valid  as  an  entirety. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

John  A.  Maison  and  Jaynes  A.  ScoUj  for  the  appellant. 

D.  R.  EcldeSy  for  the  appellee. 


The  Tolbdo  Am>  Wabash  Railway  Co.  v.  Thomas. 

A  railroad  company  is  only  required  to  make  and  keep  np  a  legal 
fence,  such  an  one  as  good  husbandmen  generally  keep. 

Where  such  a  fence  is  maintained  by  the  company,  it  is  not  liable  for 
stock  killed,  except  as  at  common  law,  for  iiegligenoe. 

Tf  the  negligence  of  the  owner  of  stock  contributed  to  the  immediate 
injury  causing  loss,  he  can  not  recover  for  it  against  the  company. 

APPEAL  from  the  Warren  Common  Pleas. 

Pb&kins,  J. — Suit  by  Thomas  against  the  railroad  company 
to  recover  for  stock  killed  on  the  track  of  their  road.  Judg- 
ment for  the  plaintiff. 

The  evidence  is  in  the  record.  But  three  witnesses  were 
examined,  and,  according  to  the  record,  all  on  the  part  of  the 
plaintiff. 

The  following  facts  are  proved,  and  they  are  all  that  are 
material :  Six  head  of  cattle,  worth  20  dollars  a  head,  were 
found  dead  on  the  railroad  track  about  daylight  on  the  morn- 
ing of  the  17th  of  November^  1857,  and  were  supposed  to  have 
been  killed  hy  the  machinery  of  the  railroad  company.  The 
cattle  belonged  to  the  plaintiff.  The  road  was  fenced,  at  the 
point  where  the  cattle  were  killed,  hy  a  sufficient  fence.  It 
was  a  post  and  hoard  fence,  five  hoards  high,  the  hoards  being 
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on  the  side  of  the  posts  facing  the  lot,  and  not  that  towards 
the  railroad.  The  posts  were  oak,  the  boards  pine.  The 
ground,  separated  from  the  railroad  track  by  the  fence,  was  a 
pasture  lot  of  about  twelve  or  fifteen  acres,  in  which  were  one 
hundred  and  twelve  cattle.  There  waa  no  water  in  the  pas- 
ture; but  along  the  fence,  and  within  about  two  feet  of  it,  on 
the  railroad  side,  ran  a  little  stream  of  water;  and  under  one 
panel  of  the  fence,  the  water,  when  it  had  been  high,  had 
washed  a  ''hole,"  as  the  witnesses  call  it,  about  six  feet  k>ng 
and  two  feet  deep.  The  cattle  in  the  pasture  had  not  been 
watered  after,  between  1  and  2  o'clock  on  the  16th,  and  they 
undertook  to  get  their  heads  under  the  fence,  at  the  hole 
above  mentioned,  and  reach  the  water  flowing  by  the  railroad 
side;  and  when  they  drew  their  heads  back,  their  horns, 
catching  the  fence  boards,  tore  them  oflF  into  the  lot:  After 
the  three  lower  boards  had  been  thus  torn  off,  the  cattle  passed 
out  on  to  the  railroad  track  and  were  killed.  It  is  manifest 
ftom  all  the  circumstances,  which  we  need  not  enumerate, 
that  this  is  the  manner  in  which  they  escaped  from  the  pas- 
ture. We  may  properly  enough  remark  that  the  board  of 
the  panel  of  fence  that  was  partially  removed  had  been 
broken  in  the  summer,  but  had  been  replaced  by  a  sound  one 
before  the  cattle  escaped,  according  to  the  testimony.  One 
witness  states  that  plank  were  off  and  the  fence  insufficient 
two  or  three  weeks  before  the  accident,  but  another  says  it 
had  been  repaired  after  that  witness  saw  it.  In  this  case,  the 
cattle  were  killed  at  a  point  where  the  road  was,  it  seems, 
sufficiently  fenced.  Hence  the -railroad  company  were  not 
liable  because  the  road  was  not  fenced. 

It  is  not  shown  that  there  was  any  carelessness  in  running 
the  train.    Hence,  the  road  is  not  liable  on  this  ground. 

If  the  company  is  liable  at  all,  it  is  because  of  negligence 
in  not  stopping  the  hole  under  the  fence.  "Were  they  thus 
negligent? 
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This  point  does  not  appear  to  bare  been  placed  before  and 
considered  by  the  jury,  as  it  should  have  been,  and  we  are 
not  satisfied  that  justice  has  been  done.  Conceding  for  the 
purposes  ot  this  case  that  the  company  was  bound  to  close 
the  opening  in  question  by  plank  rather  than  the  occupier  of 
the  field,  by  restoring  the  removed  earth,  still  the  questions 
would  arise,  how  long  had  the  opening  existed,  how  long  had 
Ihe  company  known  of  it,  and  did  its  existence  ever,  in  fact, 
render  the  fence  insufficient  as  against  cattle?  The  company 
was  only  bound  to  make  and  keep  up  a  legal  fence.  What  is 
such  a  fence,  the  statute  defines.  1  K.  S.,  by  G.  &  H.,  p.  342. 
It  is  such  an  one  as  '^good  husbandmen  generally  keep." 
And  where  such  a  fence  exists,  and  cattle  are  killed,  the  rail- 
road company  is  not  liable,  except  as  at  common  law,  for  neg- 
ligence. And  in  such  case,  if  the  cattle  are  breachy,  or  the 
owner  leaves  them  without  food  or  water,  and,  under  the 
pressure  of  want  of  these,  the  cattle  become  restless  and  des- 
perate, and  break  out  and  are  killed  or  injured  by  the  railroad 
machinery,  the  owner  can  not  recover  for  them,  at  least,  with- 
out proving  negligence  on  the  part  of  the  company;  and 
perhaps  not  then,  in  all  cases.  If  it  could  be  shown,  in  a 
^ven  case,  that  such  negligence  of  the  owner  contributed  to 
the  immediate  injury  causing  loss,  he  could  not  recover  for  it. 
We  think  there  ought  to  be  another  trial  in  this  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded. 

W.  Z,  Stewarty  for  the  appellant. 

Brown  ^  Parkef  for  the  appellee. 
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Cob  v.  Johnson  and  Another. 

A  deed  of  truBt  executed  by  a  railroad  company  to  secure  the  pay* 
ment  of  bonds  and  coupons,  is  in  legal  effect  a  mortgage,  and  the 
company  is  the  owner  of  an  equity  of  redemption  in  the  property 
mortgaged,  which  is  subject  to  levy  and  sale  on  execution. 

APPEAL  from  the  Bartholomew  Circuit  Court. 
WoRDBK,  J. — Complaint  for  injunction  as  follows: 

"  George  S-  Coe  complains  of  Benajah  Johison^  assignee  of 
John  M.  Butler,  Richard  Carter^  and  the  Jeffersonville  Bailroad 
Company^  and  says,  that  on  the  28th  day  of  February^  1851, 
the  said  railroad  company  was  engaged  in  the  construction 
of  said  road  from  JefersonviUe^  in  said  State,  to  ColunibuSy  in 
said  State,  a  distance  of  about  sixty-six  miles,  and  being  de- 
sirous of,  and  absolutely  in  need  of,  raising  money  upon  loan, 
to  be  applied  to  the  purchase  of  iron  rails,  and  the  construc- 
tion and  equipment  of  that  part  of  said  road  between  said 
points,  and  for  that  purpose  to  issue  to  the  persons  lending 
such  money,  or  furnishing  such  rails,  bonds  of  said  company, 
of  1,000  dollars  each,  bearing  interest  at  the  rate  of  seven 
per  centum  per  annum.  And  the  said  railroad  company,  to 
secure  the  payment  of  said  bonds  and  the  interest  thereon, 
did,  on  the  day  and  year  aforesaid,  execute  and  deliver  to  the 
plaintiff  a  deed  of  trust,  a  copy  of  which  is  filed  herewith  as 
part  hereof,  and  which  was  recorded  in  the  recorder's  office 
of  said  county,  on  the  8th  day  of  May,  1851,  whereby  the 
company  did  sell,  transfer,  and  convey  to  plaintiff  in  trust, 
for  the  benefit  of  the  persons  who  might  thereafter  become 
legally  the  holders  of  any  or  all  of  said  bonds  thereafter  to 
be  issued  by  said  company  as  aforesaid— all  of  that  part  of 
said  railroad  between  said  points  then  constructed,  or  there- 
after to  be  constructed,  together  with  all  and  singular,  the 
railways,  bridges,  locomotives,  engines,  cars,  depots,  stations, 
right  of  way  and  land  owned  by  said  company,  with  all  the 
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bmldings,  sliopsy  tools,  and  machinery  then  in  nse,  owned  by 
them,  or  which  might  thereafter  be  acquired  by  the  company, 
npon  or  for  that  part  of  said  road. 

*<And  said  company  did  thereafter  issue  three  hundred 
bonds  for  1,000  dollars  each,  under  said  deed  of  trust,  of  dates 
as  follows,  viz :  Dated  March  1st,  1851,  payable  ten  years  after 
date.  Two  hundred  and  eighty-nine  of  which  bonds  were 
negotiated  and  sold  by  said  company,  and  are  now  in  the 
hands  of  bona  fide  holders,  and  the  proceeds  thereof  were 
applied  by  the  company  as  set  forth  in  said  deed  of  trust. 
And  said  railroad,  by  and  through  the  means  thus  raised,  was 
constructed  and  equipped  between  said  points.  And  for  the 
purpose  of  providing  cross-ties  and  bridge-timber  for  said 
road,  and  fuel  for  the  running  thereof,  the  company  thereafter 
purchased  and  received  conveyances  of  the  following  real  es- 
tate in  said  county,  between  said  points,  to-wit:  The  north- 
west quarter  of  section  twenty-five,  township  eight,  range  five 
east,  and  the  north-half  of  the  northeast  quarter  of  section, 
township  and  range  aforesaid.  Said  real  estate  lies  adjoining 
to  said  railroad  track,  and  is  heavily  timbered  with  valuable 
timber  for  bridges,  cross-ties  and  fuel,  and  said  ties,  and  tim- 
ber and  fuel  can  be  had  at  a  much  less  expense  from  said  land 
by  said  purchase>  than  otherwise. 

^^  Said  real  estate  was  purchased  before  the  making  of  said 
deed  of  trust  or  mortgage  by  one  Kegwin^  agent  of  said 
company  with  the  funds  of  said  company,  raised  as  aforesaid, 
for  the  purpose  aforesaid,  and  conveyances  were  taken  to 
himself  in  trust  for  said  company,  and  he  therefore  conveyed 
the  same  to  said  company. 

"At  the  July  term,  1854,  of  the  Court  of  Common  Pleas 
of  said  county,  the  said  John  M,  Butler  recovered  a  judgment 
in  said  Court  against  said  company  for  823  dollars  and  12^ 
cents,  and  for  99  dollars  and  13  cents,  costs  in  said  cause,  and 
said  Butler  assigned  it  to  said  Johnson.    Thereafter,  execution 
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was  issued  thereon  by  the  clerk  of  said  Court,  and  delivered 
to  said  Carter^  sheriff  of  said  county,  who,  whilst  the  execu- 
tion was  in  force,  levied  the  same  upon  the  lands  aforesaid^ 
and  by  virtue  of  a  venditioni  exponas  issued  thereon,  has  ad- 
vertised the  said  real  estate  for  sale,  on  the  81st  day  of  Decern- 
ber^  1859.  Plaintiff  says  that  all  of  said  bonds  remain  unpaid, 
and  the  interest  thereon  has  been  paid,  as  follows :  that  is,  the 
whole  interest  has  been  paid,  except  100,000  dollars. 

"Plaintift*  further  says  that  the  proceeds  of  said  road  are 
barely  sufficient  to  pay  the  current  expenses  for  the  running 
thereof,  and  the  interest  on  said  bonds.  That  the  said  track, 
superstructure,  rails;  bridges,  depots  and  stations,  and  all  the 
property  and  rights  conveyed  in  said  deed,  if  the  Court  would 
even  o.rder  the  sale  of  the  same,  under  a  decree  cff  foreclosure, 
would  not  pay  off  said  bond  debts.  He  further  says  that  said 
land  in  the  hands  of  said  company  is  calculated  to,  and  wiU^ 
increase  the  profits  of  said  road  in  the  use  of  the  timber 
thereon,  as  aforesaid,"  &c. 

A  demurrer  was  sustained  to  this  complaint,  and  final  judg- 
ment was  rendered  for  the  defendants. 

We  shall  not  discuss  nor  decide  several  questions  that  are 
argued1t>y  counsel :  such  as  the  power  of  the  railroad  company 
to  make  the  trust  mortgage  set  out;  whether  the  company, 
at  the  time  of  the  execution  of  the  mortgage,  had  any  inter- 
est in  the  land  on  which  the  levy  was  made;  and  whether  the 
said  land  passed  to  the  trustee  by  virtue  of  the  trust  mortgage. 

Assuming  that  the  land  so  levied  upon,  the  sale  of  which 
was  sought  to  be  enjoined,  passed  to  the  trustee,  (a  point 
which  we  do  not  decide,)  still,  in  our  opinion,  the  demurrer 
was  correctly  sustained.  The  conveyance  to  the  plaintiff,  the 
trustee,  operated  only  as  a  mortgage,  leaving  an  equity  of  re- 
demption in  the  company  upon  the  payment  of  the  money 
intended  to  be  secured  thereby.  This  equity  of  redemption 
was  subject  to  levy  and  sale  on  execution.    2  R.  8. 1852,  p. 


MAY  TERM,  1862.  221 

Koftnr  V,  Bartlett. 

158,  sec.  626.  If  the  lands  are  not  subject  to  the  trust  mort- 
gage, the  purchaser  at  the  sheriff's  sale  would  acquire  an  un- 
incumbered title;  if,  however,  they  are  subject  to  the  mort- 
gage, still  there  is  an  interest  that  may  be  sold  on  execution; 
there  are  no  facts  set  up  that  would  justify  the  interposition 
of  Courts  to  enjoin  the  sale. 

Per  Curiae, — The  judgment  is  affirmed,  with  costs. 

S.  StansifeTy  for  the  appellant. 

-F.  T.  Hordj  for  the  appellee. 


Knaitr  r.  Baktlett. 

A  party  most  show  bj  his  eridence,  with  reasonable  ecirtaiiitj,  to  what 
relief  he  is  entitled. 

APPEAL  from  the  Wayne  Common  Pleas. 

Per  Curiam. — ^This  case  is  here  on  the  weight  of  evidence. 
The  appellant  claims  that  usurious  interest  was  paid,  for 
which  he  was  entitled  to  a  credit  on  the  note  sued. 

His  proof  is. clear  enough  that  the  plaintiff  had  been  re- 
eei\dng  "a  higher  rate  of  interest  than  six  per  cent.,"  but  it 
is  entirely  blank  as  to  how  much  higher,  or  how  long  time 
received,  and  on  what  sum.  The  Court  had  no  data  for 
fixing  the  amount  of  usury,  and,  hence,  could  allow  for  none. 

TThe  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

Gregory  ^  Hoopery  for  the  appellant. 

M.  M.  Milfordy  for  the  appellee. 
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Baker  v.  Chambers. 

CauBes  appealed  from  justices  of  the  peace  should  not  be  tried  upon 
errors  in  the  transcript,  but  on  the  merits,  upon  the  original  papers. 

Clerical  errors  or  omissions  in  a  justice's  transcript  should  be  allowed 
to  be  corrected  by  the  justice,  especially  where  there  are  sufficient 
papers  on  file  for  him  to  correct  or  amend  by. 

APPEAL  from  the  Putnam  Common  Pleas. 

Pereiks,  J. — Bahr  sued  Chambers  before  a  justice  of  the 
peace.  Trial  in  that  Court  upon  the  statutory  general  denial. 
Judgment  for  the  defendant.  The  cause  was  appealed  to  the 
Common  Pleas.  There,  a  motion  was  made  to  dismiss  the 
appeal,  and  it  was  sustained  on  the  ground  that  the  trans- 
cript did  not  show  a  cause  of  action  in  favor  of  the  plaintiff. 

The  transcript  stated  the  cause  of  action  as  follows : 

^^  James  Baker  v.  Uriah  W,  Cliambers,  Demand  on  note, 
70  dollars.  Plaintiff  files  his  complaint  in  words  as  follows. 
$70.  January  Ist,  1861.  One  day  after  date,  I  promise  tc 
pay  to  the  order  of  William  P.  IjewiSj  the  sum  of  70  dollars, 
value  received  without  any  relief  whatever  from  valuation  or 
appraisement  laws.  U.  W.  Chambbrs.''  The  justice  entered 
below,  on  his  docket,  as  the  transcript  showed,  "assigned  to 
James  Bakery"  but  did  not  state  the  manner  of  the  assign- 
ment, and  the  transcript  did  not  contain  a  copy  of  any  as- 
signment. But  the  original  cause  of  action,  the  note  itself, 
was  on  file,  having  been  sent  up,  with  the  papers  in  the  cause, 
by  the  parties;  and  on  the  back  of  said  note  was  the  indorse- 
ment of  the  payee  to  Bakery  the  plaintiff;  and,  by  a  crQSS- 
motion,  preventing  the  motion  of  the  defendant  to  dismiss, 
the  plaintiff  asked  leave  to  show  that  the  indorsement  on  the 
note  was  filed  with  the  note  before  the.  justice  as  a  part  of  the 
cause  of  action;  and  further  asked  that  upon  such  showing, 
the  justice,  who  was  then  and  there  present  in  Court  with 
his  docket,  should  be  permitted  to  enter  said  endorsement^ 
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nunc  pro  itmcj  upon  bia  docket^  and  tben  to  amend  bis  trans- 
Bcript  accordingly;  but  tbe  Court  refused  the  cross-motiony 
and  granted  the  motion  to  dismiss. 

Causes  appealed  from  a  justice  of  the  peace  are  not  tried 
upon  errors  in  the  transcript,  but  on  the  merits,  upon  tbe 
original  papers.  It  may  be  doubted,  therefore,  whether  the 
defect  in  the  docket  and  transcript  of  the  justice,  if  indeed 
there  was  a  defect,  would  have  prejudiced  the  hearing  of  the 
cause  in  the  Common  Pleas;  see  Treadway  v.  Cobby  at  this 
term;  but,  however  this  may  be,  if  it  was  necessary  that  th^ 
assignment  of  the  note  should  have  been  copied  by  the  jus- 
tice into  his  docket,  as  its  omission  was  a  mere  clerical  error, 
the  assignment  having  been  duly  filed  with  him,  the  justice 
should  have  been  allowed  to  supply  the  defect.  See  Young  v. 
The  State  Bank,  4  Ind.  801;  Boyd  v.  Blaisdelly  15  id.  73;  Ind. 
Dig.  p.  110.  The  note  was  actually  on  file,  with  the  endorse- 
ment, to  amend  by. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

D.  B.  EekUSj  for  the  appellants. 

WHliamson  ^  Doggy ^  for  the  appellee. 


ScHOONovBR  and  Wife  v.  Bbnkett. 
The  Court  of  Common  Pleas  has  jarisdiction  oyer  1,000  dollars. 

APPEAL  from  the  White  Common  Pleas. 

Per  Curiam. — ^The  only  question  presented  in  this  case  is 
whether  the  Common  Pleas  has  jurisdiction  in  amounts  ex- 
ceeding 1,000  dollars.    It  has. 
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The  judgment  is  fdlrmed  with  1  per  cent,  damages  and 
costs.  ^ 

Band  ^  Hall,  for  the  appellants. 
6^.  0.  BehMy  for  the  appellee. 


SiDNER  t;.  Mitchell  an€  Others. 

Lost  pleadings  may  be  supplied,  and  improper  or  unneoesaarj  parties 
be  stricken  out. 

APPEAL  from  the  Shelby  Common  Pleas. 

Per  Curiam. — Lost  pleading^  may  be  supplied,  and  the 
names  of  improper  or  unnecessary  parties  may  be  stricken 
out.    Ind.  Pr.  238,  241. 

On  the  evidence  in  this  case,  the  judgment  is  clearly  right. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

S.  StansifeTy  for  the  appellant. 


JuDAH  and  Another  i;.  Pottbb. 

It  is  not  necessary  that  the  holder  of  a  note  sued  on  should  have  the 

legal  title  in  order  to  recoyer. 
A  gave  his  note  to  B,  who  assigned  it  to  C^  who  sued  A  on  it.    A 

was  seeurity  for  J^on  two  other  notes  to  other  parties,  which  A  took 

up  by  giving  his  own  notes  to  those  parties,  which  are  unpaid  and 

are  not  commercial  paper. 
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HMy  ihat  such  fiiots  did  not  create  a  cause  of  action  or  set  off  in 
fayor  of  A  against  B. 

APPEAL  from  the  Knox  Common  Pleas. 

Pbrkiks,  J. — Suit  upon  a  note  executed  by  one  Potter  to 
James  OweUy  and  assigned  to  Judah,  The  note  is  dated  Feb- 
ruary 1st,  1860.    The  defendant  answered : 

1.  Oeneral  denial. 

2.  That  the  plaintijSs  were  not  the  legal  owners  of  the  note. 
8.  Payment. 

4.  That  the  defendant  was  security  for  Jamea  Oioen  on  two 
notes;  that  he  had  taken  up  those  notes  by  payment,  and  now 
offered  to  set  them  off  against  the  plaintiff's  cause  of  action. 

Issues  of  fact  were  found.  Trial;  judgment  for  the  de- 
fendant. 

The  judgment  was  wrong  and  must  be  reversed. 

The  plaintifis  gave  the  notes  sued  on  in  evidence.  It  was 
not  necessary  that  they  should  have  the  legal  title,  though  it 
seems  that  they  did  have  it.  No  payment  was  proved.  Nor 
was  it  proved  that  Potter  had  paid  the  notes  on  which  he  was 
surety  for  Owen^  but  the  contrary.  He  had  taken  them  up 
by  giving  his  own  note,  not  shown  to  have  been  commercial 
paper,  for  them  which  he  had  not  paid.  Such  transaction 
did  not  create  a  cau^e  of  action  or  set  off  in  favor  of  Potter 
against  Owen.  Bennett  v.  Buchanan^  8  Ind.  49.  It  differed 
in  toto  from  that  in  which  one  procures  an  assignment  by  the 
payee  of  a  note  or  some  third  person  for  himself.  In  such 
transaction  the  assignee  obtains  a  cause  of  action  against  a 
stranger.  In  the  transaction  in  this  case,  he  took  up  one 
cause  of  action  against  himself  with  others,  by  exchan^g 
for  it  another  cause  of  action  against  himself;  and  a  right  of 
action  against  a  joint  maker  with  him  of  the  note  taken  up 
accrued  to  him  only  by  virtue  of  payments  actually  made  on 
such  note  for  such  joint  maker. 
Vol.  XVni.— 15 
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JRer  Cwriam. — The  judgment  is  rerf  med  with  eotts*    Oauoe 
remanded  for  further  proceedings. 
Samud  Judahy  for  the  appellants. 


Wilson  v.  The  Madison,  &c./tS.  R.  Co. 

Od6  good  defenoe  is  as  good  as  many. 

An  emplojor  is  not  liablo  to  one  emplojeo  for  an  injury  oooasionod 
by  anoth^  engaged  in  the  same  general  uaderUking. 

An  employee,  whose  duties  are  various,  eenaisting,  among  other 
things,  of  oonpling  and  uncoupling  trains,  is,  while  engaged  in  un- 
coupling oars,  to  be  regarded  in  the  same  general  undertaking  as 
the  engineer  and  conductor  having  charge  of  the  cars. 

And  the  fact  that  such  servant  had  other  duties  to  perform  could 
neither  enlarge  nor  diminish  his  rights  in  the  premises. 

A  reply  is  bad  which  does  not  state  facts  sufficient  to  avoid  the  an- 
swer, and  show  that  the  plaintiff  is  entitled  to  recover. 

APPEAL  firom  the  Jefferson  Circuit  Court. 

WoBMNy  J.«*-Complaint  by  Wilson  against  the  railroad 
eompany  for  an  ii\jury  done  him  by  the  cars  of  the  defendant, 
through  the  carlessness  of  her  servants  and  agents  in  running 
the  train.  The  point  upon  which  the  case  turns  is  developed 
by  the  subsequent  pleadings;  the  complaint,  therefore,  need 
not  be  set  out. 

The  second  paragraph  of  the  defendant's  answer  avers: 
'^That  at  the  time  of  the  supposed  accident  and  injury  to  the 
plaintiff,  he  was  in  the  service  and  employment  of  the  de- 
fendant, by  virtue  of  a  contract  between  them,  as  brakeman 
on  a  certain  train  of  cars  commonly  called  a  freight  train,  and 
not  as  a  passenger  thereon,  possessed  and  run  by  the  d^end- 
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ant  as  her  railway.  Ttiat  there  were  then  and  there  on  said 
train  divers  other  employees  of  the  defendant  in  like  manner 
engaged  and  employed  by  the  defendant,  to-wit :  o'ue  con- 
dactor,  ohe  engineer,  one  fireman,  and  divers,  to-wit:  two 
other  brakemen.  That  the  plaintiff  and  said  other  employees 
were  employed  by,  and  acting  for,  the  defendant  in  using, 
Hmning  and  operating  said  train  of  cars,  and  were  all  then 
and  there  fellow  servants  of  the  defendant  in  that  behalf,  and 
in  one  and  the  same  line  of  employment ;  and  that  in  the 
selection  and  employment  of  the  plaintiff's  co-employees 
the  defendant  had  used  due  and  reasonable  care  and  caution, 
and  that  said  co-employees  were  competent  and  prudent  per- 
sons in  their  respective  positions;  and  the  defendant  says 
that  the  said  supposed  negligence  and  carelessness,  by  meana 
of  which  the  said  accident  and  injury  happened  to  the  plain-- 
tiff,  was  that  of  his  said  co-employees,  or  some  of  them,  on 
said  train  of  cars,  and  not  by  the  defendant  or  any  other 
person.** 
To  this  paragraph  of  the  answer  the  plaintinff  replied : 
JPirsL  "  That  at  the  time  of  the  iiyury  complained  of  one 
Harrison  was  the  conductor  of  a  certain  freight  train  of  cars 
belonging  to  the  defendant,  and  as  such  had  the  management 
of  said  train,  and  that  one  Joshua  McCauJy  was  the  engineer 
upon  said  train,  and  placed  there  by  said  defendant  two  years 
before  said  injury;  and  both  said  conductor  and  engineer 
were  employed  by  the  defendant,  and  were  both  and  each  care- 
less, unskillful  and  incompetent  in  the  general  management 
of  trains  of  cars,  and  that  the  injuries  complained  of  were 
caused  by  the  carelessness  and  negligence  of  said  engineer 
and  conductor,  and  of  no  other  employees  of  said  defendant.'' 
Second.  "  That  before  and  at  the  time  of  said  iiyury,  the 
plaintiff  was  an  employee  of  said  railroad  company,  but  en- 
gaged in  no  particular  department  of  their  business ;  and  that 
the  plaintiff  was  stationed  by  said  company  at  and  near  North 
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Madison  in  said  county,  at  which  place  the  care,  machinery 
knd  property  of  said  company,  at  the  Southern  terminus  of 
said  road/ were  kept;  and  at  said  place  the  said  company  had 
diy<ers  switches  and  accommodations  for  freight  cars,  and  at 
said  place  the  company  were  accustomed  to,  and  did,  couple 
and  uncouple  cars  to  and  from  their  said  trains,  and  switch 
cars  off  from  the  main  track,  &c. ;  and  that  the  plaintiff  was, 
before  and  at  the  time,  employed  by  said  road  and  stationed 
at  said  point,  and  that  the  duties  of  this  plaintiff,  and  labor 
under  said  employment,  were  various;  that  a  part  of  his 
labor  was  ballasting  the  track  and  assisting  in  hauling  and 
unloading  gravel  upon  said  track  in  and  about  said  place,  and 
also  to  assist  in  uncoupling  and  coupling,  and  switching  off 
trains  at  said  point  when  ordered  by  defendant  to  do  so,  but 
this  defendant  (plaintiff)  was  connected  with  no  trains  as  a 
business  as  an  employee,  but  was  stationed  at  said  point  to 
do  any  and  all  kinds  of  labor  as  might  be  ordered,  and  such  as 
is  not  done  usually  by  brakemen,  engineer,  conductor  or  fire- 
men in  the  employ  of  said  road ;  and  that  on  the  day  and  at 
the  time  of  the  injury  he  was  directed  to  detach  or  uncouple 
a  freight  car,  which,  with  others,  was  attached  to  an  engine, 
and  that  it  was  necessary  to  [go]  over  the  top  of  other  cars 
thereto  attached  to  reach  said  car  and  uncouple  the  same,  and 
that  while  doing  so  the  engineer  and  conductor  carelessly  and 
unjustly  started  said  train  without  signal,  and  in  a  quick  unu- 
sual manner,  and  thereby  carelessly  and  negligently  precipi- 
tated the  plaintiff  from  said  cars  upon  the  track,  and  inflicted 
the  injury  as  stated  in  the  complaint,  and  that  the  same  was 
done  without  any  fault  or  carelessness  of  the  plaintiff." 

To  these  replies  a  demurrer  was  sustained  and  the  plaintiff 
excepted.  The  plaintiff  declining  to  make  further  reply  to 
the  paragraph  of  the  answer  in  question,  final  judgment  was 
rendered  for  the  defendant. 

The  appellant,  the  plaintiff  below,  clwns  that  if  the  de- 
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murrer  to  the  replies  was  correctly  sustained,  still  there  should 
not  have  been  judgment  for  the  defendant,  but  that  the  other 
issues  in  the  cause  should  have  been  tried.  This  is  clearly  a 
mistake.  The  paragraph  of  the  answer,  if  good,  and  no  ob- 
jection is  made  to  it,  is  a  bar  to  the  action.  This  paragraph 
stood  without  other  replication  than  those  above  set  out,  and 
entitled  the  defendant  to  judgment.  One  good  defence  is  as 
good  as  many.  Had., the  other  issues  been  tried  and  found 
for  the  plaintiff,  still  the  defendant  would  have  been  entitled 
to  judgment  on  the  pleading. 

The  only  remaining  question  is  whether  the  demurrer  to 
the  replications  was  properly  sustained. 

It  is  now  abundantly  settled  that  an  employer  is  not  liable  ^ 
to  one  employee  for  an  injury  occasioned  by  another  engaged^ 
in  the  same  general  undertaking.     The  Ohio  and  Mississippi 
Railroad  Company  v.  Tindal^  18  Ind.  867,  and  authorities  there 
cited. 

The  first  paragraph  of  the  reply  is  bad,  even  on  the  hy- 
pothesis that  the  company  would  be  liable  for  negligence  \rk 
the  employment  of  careless  and  unskillful  servants.  It  alleges 
that  the  conductor  and  engineer  were  careless,  unskillful  and 
incompetent  in  the  general  management  of  trains,  but  it 
does  not  aver  that  the  defendant  had  any  knowledge  of 
that  fact,  nor  does  it  controvert  the  allegation  in  the  answer 
that  *^in  the  selection  and  employment  of  the  plaintiff's  co- 
employees  the  defendant  had  used  due  and  reasonable  care 
and  caution." 

The  question  raised  by  the  second  paragraph  of  the  reply 
is  whether  an  employee,  whose  duties  under  his  employment 
are  various,  consisting,  amongst  other  things,  of  coupling  and 
uncoupling  trains,  is,  while  thus  uncoupling  cars,  to  be  re- 
garded as  in  the  same  general  undertaking  as  the  engineer 
and  conductor  having  charge  of  the  cars,  within  the  meaning 
of  the  rule  as  thus  established. 
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This  question,  we  thinky  is  conclusivelj  settled  in  the  affirm- 
ative by  the  authorities.  Thus  in  GiUshannon  v.  The  Stormy 
Brook  Bailroad  Corporation^  10  Cush.  228,  it  was  held  that  no 
action  would  lie  for  an  injury  to  a  laborer  on  a  railroad,  while 
riding  on  a  gravel  train  to  his  place  of  labor  caused  by  the 
negligence  of  the  company's  servants  in  charge  of  the  train. 

In  Whaalen  v.  771^  Mad  River  and  Lake  Erie  Bailroad  Com- 
panyy  8  Ohio  St.  Rep.  249,  it  was  held  that  where  the  injured 
party  is  engaged  in  the  repair  of  a  railroad  track  which  is 
then  in  use  for  the  running  of  trains,  and  the  party  through 
whose  negligence  the  injury  occurs  is  a  hand  employed  on 
the  engine  and  tender  of  a  passing  train,  they  are  engaged  in 
a  common  business  within  the  scope  of  the  above  rule.  In 
Bussel  V.  The  Hudson  Biver  Bailroad  Companj/j  17  N.  Y.,  it 
was  held  that  a  laborer  employed  by  a  railroad  company  to 
work  in  connection  with  a  train  of  cars,  under  an  arrange- 
ment by  which  he  was  to  be  conveyed  to  his  home  every 
night  in  such  cars  free  of  charge,  could  not  maintain  an  ac- 
-tion  against  the  company  for  an  injury  sustained  while  thus 
riding  home,  in  consequence  of  the  negligence  of  the  engin* 
eer.  See,  also,  Sherman  v.  JTie  Bochester  and  Syracuse  BaOr 
road  Company^  id.  158.  In  Baldt  v.  The  New  York  Central 
Bailroad  Company^  18  N.  Y.  432,  it  was  held  that  a  laborer 
employed  to  gravel  a  new  and  unfinished  track,  upon  which 
no  train  had  run,  and  who  was  walking  upon  it  towards  the 
place  where  he  was  to  commence  his  day's  work,  and  was 
overtaken  and  injured  by  a  passenger  train  using  the  new 
track  in  consequence  of  a  temporary  obstruction  of  the  old 
one,  which  run  parallel  and  about  six  feet  distant,  could  main- 
tain no  action  against  the  common  employer  for  the  injury  re- 
ceived from  the  negligence  of  those  running  the  train.  These 
authorities,  whether  admitted  to  their  full  extent  or  not, 
clearly  show  that  this  case  comes  within  the  established  rule. 

The  fact  that  the  plaintiff,  under  his  employment^  had  da- 
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ties  to  perform  other  than  coupling  and  uncoupling  cars,  can 
make  no  difference  in  the  case.  Tf  he  received  an  injury 
while  in  the  performance  of  that  service,  his  rights  can  neither 
be  enlarged  nor  diminished  by  the  fact  that  his  employment 
embraced  other  service. 

The  first  paragraph  of  the  reply  is  bad  because  it  does  not 
set  up  facts  sufficient  to  avoid  the  answer,  and  the  second  is 
bad  because  it  presents  such  a  state  of  facts  as  shows  th^ 
plaintiff  is  not  entitled  to  recover.  There  was  no  error  in 
sustaining  the  demurrer. 

Per  Curiam. — ^The  judgment  is  affirmed  with  oosts. 

Jff.  W.  Harrington^  for  the  appellant. 

C.  E.  Walker  and  G.  Tf.  Ricliardsonj  for  the  appellee. 


The  State  ex  rd.^  &c.  v.  Bonham  and  Others. 

Where  it  appears  from  the  whole  record,  that  the  merits  of  the  eauae 
were  fairly  heard  and  determined  below,  this  Conrt  will  not  reverse 
the  judgment  on  account  of  errors  in  rulings  on  demurrers. 

If  the  owners  of  fixtures  maj  rightfall j  remove  them  from  the  realty 
to  which  they  are  annexed,  whilst  it  is  in  the  rightftil  occupancy 
of  another,  such  .fixtures  are  personal  property,  and,  as  such,  may 
be  taken  and  sold  on  execution. 

APPEAL  from  the  Bipley  Common  Pleas. 

Perkins,  J. — The  record  in  this  cause  makes  the  following 
case: 

Jacob  It.  Dorsh  was  the  owner  of  a  tract  of  land.  On  that 
fract  of  land  WUliam  Risinger  erected,  and  operated  a  steam 
saw  mill.  Upon  what  terms  he  was  permitted  to  put  up  the 
saw  mill,  does  not  appear;  nor  is  it  shown  for  how  long  a 
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time  he  was  to  be  permitted  to  use  it  upon  the  land,  nor  what 
were  to  be  his  rights  at  the  expiration  of  the  time.  But  the 
complaint  avers  that  the  mill  and  machinery  were  the  prop- 
erty of  JRisingeTj  and  that  fact  may,  therefore,  be  taken  as 
admitted  by  Dorsh  and  JRisinger.  A  joint  judgment  for  some 
600  dollars  was  obtained  in  the  Ripley  Common  Pleas,  against 
said  Dorsh  and  JRisinger.  'An  execution  on  the  judgment  was 
placed  in  the  hands  of  Bonham^  the  sheriff  of  Ripley  county, 
and  he  called  on  Risinger  for  the  money,  or  for  property, 
upon  it.  Risinger  turned  out  the  engine  and  machinery  of 
the  saw-mill ;  the  sheriff  took  a  delivery-bond  for  the  prop- 
erty from  RisingeTy  advertised  it  for  sale  as  personal  property, 
that  is,  by  posting  up  notices  in  three  of  the  most  public 
places  in  the  township,  and,  on  the  day  appointed  therefor, 
sold  it,  Risinger  being  present,  to  one  Alexis  VolZj  who  after- 
wards made  some  arrangement,  but  what  is  not  shown,  by 
which  the  property  was  suffered  to  remain  undisturbed  in  the 
mill. 

We  state,  as  one  of  the  facts,  that  the  property  was  adver- 
tised in  three  of  the  most  public  places  in  the  township  be- 
cause the  jury  so  found. 

This  suit  was  brought  upon  the  joint  relation  of  Dorsh  and 
RisingeVj  against  the  sheriff  and  his  sureties  on  the  sheriff's 
bond,  and  two  breaches  were  assigned. 

1.  That  the  sheriff  had  sold  real  estate  without  advertising 
in  a  newspaper  which  was  published  in  the  eounty. 

2.  That  he  had  sold  personal  property  without  posting 
notices  in  three  of  the  most  public  places  in  the  township. 

This  second  breach  did  not  exist,  as  we  have  seen  above, 
and  we  shall  only,  therefore,  in  what  we  may  say,  address 
ourselves  to  the  first.  But  before  doing  so,  we  will  notice  a 
point  of  practice. 

The  defendant  demurred  to  the  complaint,  the  demurrer 
was  sustained,  the  plaintiff  excepted,  and  then  amended  his 
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complainty  by  re-stating,  with  more  fullness,  the  same  cause  of 
action .  On  the  amended  complaint,  issues  of  fact  were  found, 
and  the  merits  of  the  cause  fairly  tried.  This  being  so,  we 
can  not,  for  that  cause,  reverse  the  judgment,  even  if  the 
Court  erred  in  its  ruling  on  the  demurrer.  A  case  is  made 
falling  within  the  spirit  of  the  section  of  the  statute  quoted 
in  Crake  et.  al.  v.  Crake,  at  the  present  term;  and  also  of  the 
statute  of  jeofails. 

Proceeding  now  to  the  question  whether  the  engine  and 
mill  fixtures  were  real  or  personal  property,  it  may  be  asserted 
that  if  Risinger  would  have  been  entitled  to  remove  these 
fixtures  from  the  premises  of  Dorsh,  during  the  term  of  his 
right  of  occupancy  of  the  premises,  they  would,  as  between 
Darsh  and  Risinger ,  be  personal  property;  and  if  personal 
property  as  between  them,  they  might  be  liable  to  be  taken 
on  execution  against  Risinger ,  the  owner  of  them,  though  the 
execution  was  a  joint  one  against  Risinger  and  others.  Taffe 
V.  Wamickj  8  Blackf.  111.  See  Frederick  y.  Devoid  15  ,Ind. 
857,  and  note,  where  authorities  on  fixtures  are  collected. 
That  Resinger  would  have  had  the  right  to  remove  the 
engine,  Ac,  we  have  no  doubt.  Van  Ness  v.  Paeardy  2  Pet. 
(TJ.  8.)  Rep.  187;  Amos  and  Ferard  on  Fixtures,  2  Am.  ed. 
Top.  p.  46,  note  1,  where  the  ca^es  are  collected^  .  See,  also, 
McCracken  v,  HaUy  7  Ind.  80. 

Per  Curiam. — ^The  judgment  below  was  for  the  defendants, 
and  it  must  be  affirmed,  with  costs. 

E.  P.  Ferris,  for  the  appellant 

0.  B.  TorbeUj  for  the  appellees. 
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Campbell's  Executor  v.  Liitolbt. 

Tlie  entry  of  ft  claim  by  the  clerk  oil  the  appearance  docket,  is  all  the 
notice  required  by  law,  to  be  given  of  its  pendency  against  an  estate. 

A  ground  for  the  review  and  setting  asidi  of  a  judgment  which  is  not 
brought  to  the  attention  of  the  Court  below,  will  not  be  considered 
in  this  Court. 

APPEAL  from  the  Washington  Common  Pleas. 

Davison,  J. — ^This  was  a  proceeding  by  Samuel  L,  Camp- 
beUy  executor  of  the  last  will,  &c.,  of  David  G.  Campbclly  de- 
ceased, against  William  Lindley,  for  a  review,  &c.  The  affi- 
davit upon  which  the  proceeding  is  based,  assumes  the  form 
of  a  complaint,  and  alleges  these  facts:  On  the  23d  of  Jan- 
uaryj  1858,  Lindley  filed  in  the  clerk's  office  of  said  Court  a 
certain  promissory  note,  as  a  claim  against  the  estate  of  the 
decedent,  which  note  was  by  him,  while  in  life,  executed  as 
surety  for  one  Bobert  H.  Campbell.  The  note  reads  thus: 
**Two  years  after  date,  we  or  either  of  us,  promise  to  pnty-fco 
William  Lindley^  or  order,  800  dollars,'  "^lue  received.  In- 
terest from  date,  payable  annually.  Dated  January  1, 1849. 
(Signed,)  Robert  H.  Campbell,  David  G.  Campbell,  Surety." 
On  the  28d  of  Jidy^  1868,  judgment  was  rendered  by  said 
Court  upon  this  note,  against  the  decedent's  estate,  for  918 
dollars.  Affiant  had  no  knowledge  or  notice  of  any  kind,  of 
the  filing  of  the  claim  in  the  clerk's  office,  or  of  the  subse- 
quent proceedings  thereon,  or  of  the  rendition  of  judgment 
therein — ^being  all  that  time  in  the  Territory  of  Nebraska  and 
other  places ;  nor  did  the  clerk  of  said  Court,  either  verbally 
or  by  mail,  or  in  any  other  manner,  ever  give  him  notice  of 
such  claim  being  on  file;  nor  had  he  any  knowledge  whatever 
of  the  existence  of  said  judgment,  until  the  October  term  of 
said  Court,  in  the  year  1854.  At  that  term  he  could  get  no 
attorney  to  institute  proceedings  to  open  up  the  judgment, 
and  he  now,  at  the  next  term,  viz :  the  January  term,  1860, 
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commences  proceedings  herein.  Affiant  believes  he  has  a 
good  and  sufficient  defence  to  the  note,  so  far  as  the  dece^ 
dent's  estate  is  concerned.  A  copj  of  the  proceedings  which 
resulted  in  the  judgment  is  filed  with  the  complaint.  By 
them  it  does  not  appear  that  an  affidavit,  alleging  ^Hhat  the 
note  was  just  and  wholly  unpaid/'  was  filed  in  the  cause.  It 
is  alleged  that  Lindley  is  about  to  institute  a  suit  against  this 
affiant  on  his  bond  as  executor,  &c.  The  relief  sought,  is  that 
the  proceedings  in  said  case  be  reviewed — ^that  the  judgment 
be  set  aside — ^that  affiant  be  allowed  to  defend,  &c. — ^and  that 
Lindley  be  enjoined  from  proceedings  on  said  bond,  until  the 
complaint,  for  the  review,  &c.,  is  disposed  of,  &c.  Demurrer 
to  the  complaint  sustained,  and  final  judgment  given  for  the 
defendant. 

For  a  reversal,  the  appellant,  in  his  brief,  assumes  two 
grounds.  1.  The  claim  against  the  estate  was  not,  after  it 
was  filed,  presented  to  the  executor,  nor  was  he,  in  any  mode 
known  to  law,  notified  of  the  filing  of  the  claim,  or  of  its 
pendency  in  the  Court.  2.  The  judgment  on  the  note  is  not 
against  the  executor,  as  executor,  but  against  him  personally. 
To  sustain  the  first  position,  the  appellant  refers  to  sec.  65,  2 
B.  S.  p.  261;  but  that  section  was  amended  by  an  act  approved 
February  20, 1855,  so  as  to  read  83  follows:  ^^The  clerk  of  the 
proper  Court  shall  enter  upon  the  appearance  docket  of  the 
same  a  list  of  all  claims  filed  against  any  estate  pending 
therein,  which  list  shall  be  all  the  notice  necessary  to  be  given 
of  the  filing  of  the  same."  Acts  1855,  sec.  1,  p.  81.  There 
is  then  nothing  in  the  first  assumed  position ;  and  to  the  sec- 
ond it  may  be  answered,  that  it  is  not  one  of  the  grounds 
taken  in  the  complaint— does  not  appear  to  have  been 
brought  to  the  notice  of  the  lower  Court,  and  consequently 
can  not  be  urged  as  cause  for  reversal  in  this  Court. 

Per  Owriam. — The  judgment  is  affirmed,  with  costs. 

C.  L.  Dunham  and  Horace  Heffren^  for  the  appellant. 

BandaU  Crawford,  for  the  appellee. 
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Howard  and  Wife  v.  Patterson's  Administrator. 

No  motion  below  to  set  aside  a  judgment,  taken  by  default,  and  the 
case  is  therefore  improperly  here. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Per  Curiam. — This  was  an  action  by  the  appellee,  who  was 
the  plaintiff,  against  Cameron  Howard^  and  Jane  Howardy  his 
wife,  to  foreclose  a  mortgage.  The  record  shows,  that  at  the 
October  term  of  said  Courts  being  the  45th  judicial  day  of 
said  term,  the  defendants — ^the  present  appellants — ^having 
been  duly  served  witt  process,  were  called  and  defaulted,  and 
judgment  by  default  regularly  entered  against  them.  But 
the  record  fails  to  sho^  that  any  motion  was  made  in  the 
lower  Court  to  set  aside  the  default;  and  the  result  is,  the 
cause  is  not  properly  before  this  Court. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

nuff  ^  JoneSy  for  the  appellants. 


Spotts  v.  Trisbisll. 


APPEAL  from  the  Fulton  Common  Pleas. 
Per  Curiam. — Judgment  by  default;    no   motion   in  the 
Court  below.    The  appeal  is  dismissed,  with  costs. 
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RowB  and  Others  v.  Park's  Administrator. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Per  Curiam. — Suit  by  the  appellee  against  the  appellant  to 
foreck>8e  a  mortgage.  Judgment  for  the  plaintiff.  There  is 
no  question  presented  by,  nor  do  we  perceive  any  error  in, 
the  record  before  us.  The  case  was  evidently  brought  here 
upon  a  question  of  time  only. 

The  judgment  below  is  affirmed,  with  costs  and  10  per  cent, 
damages. 

E.  A.  Ghreerdeej  for  appellant. 


Stein  and  Wife  v.  Inbianjlfous,  Ac,  Assogutiok.  p 

If  a  corporation  contracts  bj  a  style  which  is  usual  in  creating  corpor- 
ations, and  which  discloses  no  individnals,  a  corporate  existence 
will  be  implied,  and  need  not  be  specially  ayerred  in  a  complaint 
against  the  corporation. 

The  act  of  1857,  concerning  Building  Loan  Fund  and  Saving  Asso- 
ciations, is  constitutional,  and  the  Legislature  had  power  to  enact 
it,  and  so  far  as  it  relates  to  such  associations  organized  before  its 
passage,  it  only  effects  remedies,  and  does  not  rary  liabilities,  or 
diyest  rights. 

A  yendee  of  real  estate,  who  purchased  subject  to  a  mortgage  tainted 
with  usury,  can  not  ayail  himself  of  that  defence  against  a  bill  for 
foreclosure. 

The  defence  of  usury  is  personal  to  the  borrower  or  his  heirs  or  rop- 
resentatiyes. 

APPEAL  from  the  Marion  Circuit  Court. 
Dayisok,  J. — ^This  was  an  action  by  the  appellees,  who  were 
the  plaintiffs^againBt  Oyrua  ObetZj  and  his  wife,  Sophia  ObetZj 
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and  Frederick  Stein  and  JElizabeth  StciUy  his  wife,  to  foreclose 
a  mortgage  executed  by  Gyrus  Obetz  and  wife  to  the  plain- 
tiffs. The  mortgage  bears  date  April  the  5th,  1856,  was  upon 
certain  lands  in  Marian  county,  and  was  given  to  secure  the 
performance  of  the  conditions  of  a  bond,  executed  to  the 
plaintiff  by  the  said  Cyrus  Obetz.  The  bond  is  in  these 
words : 

*^Know  all  men,  Ac,  that  Oyrtcs  Obetz  is  held  and  finnly 
bound  unto  the  Trustees  of  The  Indianapolis  Building  Loan 
Fund  and  Savings  Association  in  the  sum  of  1,600  dollars, 
which  well  and  truly  to  be  paid,  does  bind  himself,  his  heirs, 
&c.,  firmly  by  these  presents,  sealed  with  his  seal,  and  dated  tbis; 
81st  day  of  Marchy  1856.  The  conditions  of  the  above  obli- 
gation are  such  that,  whereas,  the  above  bounden  Cyms  Obetz 
was  the  owner  of  three  shares  of  stock  in  said  association; 
and  that  on  the  Slst  of  Marchj  1856,  he  sold  said  shares  of 
stock  to  said  association  for  the  sum  of  400  dollars  and  50 
cents,  and  received  payment  therefor,  with  the  agreement,  on 
his  part,  that  he  would  continue  to  pay  his  monthly  dues  on 
each  of  said  shares  of  stock,  so  sold  as  aforesaid,  at  the  rate 
of  2  dollars  per  month,  payable  monthly ;  and  all  fines  and 
assessments  that  might  be  assessed  against  him,  and  interest 
on  said  sum  of  2  dollars  and  50  cents  at  the  rate  of  six  per 
centum  per  annum,  payable  monthly,  during  the  continuance 
of  said  association,  and  give  other  and  additional  security  for 
the  payment  of  said  monthly  dues,  fines,  assessments  and  in- 
terest, when  deemed  necessary  by  the  Board  of  Directors  of 
said  association.  Now  if  the  above  bounden  Oyrv^  Obetz 
shall  well  and  truly  perform  his  said  agreements,  and  pay  his 
said  monthly  dues,  fines,  assessments  and  interest  during  the 
continuance  of  said  association  and  give  other  and  additional 
security  as  aforesaid,  then  the  above  obligation  to  be  void  and 
of  no  effect.    But  if  default  be  made  in  either  of  the  above 
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agreements,  then  the  above  bounden  Cyrus  Obetz  is  to  forfeit 
all  monthly  dues  he  may  have  paid  on  said  shares  of  stock, 
so  sold  as  aforesaid,  and  all  fines,  assessments  and  interest  he 
may  have  paid  into  said  association,  and  pay  back  the  said 
sum  of  400  dollars  and  50  cents,  with  legal  interest  thereon 
from  the  time  of  said  default  And  it  is  further  agreed  that 
monthly  dues,  fines,  assessments  and  interest,  and  the  said 
sum  of  400  dollars  and  50  cents,  together,  or  either  of  them 
separately,  at  the  option  of  said  association,  may  be  recovered 
by  action  in  any  court  of  competent  jurisdiction,  and  succes- 
sive actions  may  be  brought  on  this  agreement  as  often  as 
successive  defaults,  in  the  payment  of  said  monthly  dues, 
fines,  assessments  and  interest  shall  occur,  during  the  contin- 
uance of  said  association.  In  witness  whereof,  the  above 
named  Cyrus  Obetz  has  hereunto  set  his  hand  and  seal,  the 
day  and  year  first  above  written.        Cyrus  Obstz,  [seal]." 

It  is  alleged  by  the  complaint  that,  on  the  5th  of  Aprilj 

1856,  the  plaintiff  was  an  association  organized  and  transac- 
ting business  under  certain  articles,  a  copy  of  which  was  filed 
with  the  pleading,  and  that  the  bond  and  mortgage,  sued  on, 
were  executed  in  accordance  with  the  ordinary  business  trans- 
actions of  that  association.  That  Cyrus  Obetz,  the  obligor  of 
the  bond,  has  failed  to  perform  its  conditions  in  this,  that  he 
did  not  pay  his  said  monthly  dues  for  the  month  of  Septem^ 
ber,  1857,  nor  for  any  month  since;  but  that  said  sum  of  two 
dollars  on  each  of  said  shares  of  stock,  for  each  and  every« 
month  since  the  month  of  Augu^^  1857,  with  interest  on  the 
sum  loaned,  and  all  fines  assessed  against  him,  still  remain 
unpaid.    It  is  Airther  alleged  that  on  the  28th  of  Septenibery 

1857,  the  plaintiff,  by  a  vote  of  her  stockholders,  entered  up- 
on the  record  of  their  proceedings,  adopted  a  certain  law  of 
this  State,  approved  March  the  5th,  1857,  entitled  ^^an  act  for 
the  incorporation  and  continuance  of  Building  Loan  Fund 
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and  Savings  Associations,"  and  that,  on  the  said  28th  of  Sep- 
iemher^  she  caused  the  aforesaid  articles  to  be  acknowledged 
by  the  President  of  her  Board  of  Directors;  and,  on  the  ISljh 
of  October  th^n  next  following,  she  filed  and  caused  to  be  re- 
corded in  the  recorder's  office  of  Marion  county  a  copy  of  said 
articles,  so  acknowledged,  and  also  a  duplicate  thereof  in  the 
office  of  the  Secretary  of  State.  And  further,  it  is  alleged, 
that  on  the  9th  of  February^  1857,  the  said  Frederick  Stein 
purchased  of  Obetz  and  wife,  the  mortgagors,  all  their  interest 
in  and  to  said  mortgaged  premises.  Wherefore  the  plaintiff 
prays  judgment  of  foreclosure,  &c.  Cyrus  and  Sophia  Obetz 
were  defaulted.  Frederick  Stein  and  wife  demurred  to  the 
complaint  on  the  ground  that  it  ^^  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;"  but  their  demurrer 
was  overruled,  and  they  excepted. 

The  defendants.  Stein  and  wife,  answered  by  two  para- 
graphs : 

First.  That  at  the  date  of  the  mortgage  the  plaintiff  was 
not  a  corporation,  but  an  association  composed  of  certain 
persons,  who  assumed  the  name  of  the  plaintiff  without  au- 
thority of  law ;  that  the  object  of  said  association  was  to 
establish  a  fund  of  money  to  be  loaned  at  exorbitant  and  usu- 
rious rates  of  interest  for  the  benefit  and  profit  of  its  mem- 
bers, and  not  for  any  lawfUl  purpose  whatever;  but  as  a  means 
of  avoiding  the  statutes  of  this  State  against  receiving  or 
contracting  for  usurious  interest,  &c. 

^  Second.  That  on  the  25th  of  September,  1855,  Obetz  sub- 
scribed for  three  shares  of  the  capital  stock  of  the  aforesaid 
association,  the  same  being  for  the  sum  of  500  dollars  each ; 
that  he  afterwards,  on  the  81st  of  March,  1856,  sold,  assigned 
and  transferred  upon  the  books  of  the  association  the  said 
stock  to  the  plaintiff,  for  the  sum  of  400  dollars  and  50  cents, 
and  thereby  divested  himself  of  his  character  as  a  member 
of  the  association;  but  said  mortgage  and  bond  and  articles 
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of  association  require  him,  ObetZy  to  pay  the  association  the 
fall  amount  of  said  stock,  viz :  1,500  dollars,  in  the  manner 
stated  in  the  mortgage,  and  also  6  per  cent  interest  on  said 
400  dollars  and  50  cents,  whereby  the  association  has  in  man- 
ner aforeeidd  contracted  for,  and  reserved  to  itself,  an  interest 
greater  than  the  rate  of  6  per  cent.,  to-wit:  80  per  cent,  per 
annum;  all  of  which  was  done  knowingly  and  corruptly  on 
the  part  of  the  plaintiff.  And  defendants  say  that  Obetz  and 
Steiriy  prior  to  the  commencement  of  this  suit,  had  paid  to 
the  plaintifi^  as  interest  on  said  400  dollars  and  50  cents,  and 
and  as  dues  and  fines  on  said  three  shares  of  stock,  190  dol- 
lars and  80  cents,  which  ought  to  be  deducted  from  the 
amount  of  the  mortgage.  Wherefore,  as  to  all  of  said  mort- 
gage, except  the  sum  of  200  dollars,  and  also  the  cost  of  suit, 
these  defendants  pray  judgment,  &c. 

Plaintiff  demurred  to  each  paragraph  .of  the  answer.  To 
the  first  the  demurrer  was  sustained,  but  to  the  second  it  was 
overruled.  Keply  in  denial  of  the  second  paragraph.  The 
issues  were  submitted  to  a  jury,  who  returned  the  following 
verdict:  '^We,  the  jury,  find  that  there  is  due  to  the  plain- 
tifl[^  on  the  mortgage  named  in  the  complaint,  of  principal 
and  interest,  431  dollars  and  88  cents,  and  that  the  payment 
of  the  same  is  secured  by  said  mortgage  on  the  lot  therein 
described.  Motion  for  a  new  trial  denied;  and  judgment  on 
the  verdict,  &c. 

The  rulings  upon  the  demurrers  are  alleged  to  be  erroneous, 
in  this:  ^Hhat  suit  should  have  been  instituted  in  the  name 
of  the  individuals  composing  the  association,  and  not  in  a 
corporate  name,  and  that  the  complaint  shows  that,  at  the 
time  the  bond  and  mortgage  were  executed,  the  association 
was  not  incorporated."  The  latter  clause  of  this  position  is, 
in  point  of  fact,  incorrect.  The  complaint  does  not  show  that 
the  association,  at  the  date  of  the  contract,  was  not  incorpo- 
rated. True,  it  does  not  allege  that  the  plaintiff  was  a  cor- 
VoL.  XVra.— 16 
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poration,  nor  was  it  necessary  to  do  so.  Harris  v.  The  Mum- 
trngunty  ^e.j  Co.y  4  Blackf.  267;  Ferguaon  v.  IndtanapoliSj  ^Cj 
JR.  B.  Co.,  18  Ind.  148.  ''If  the  style  by  which  a  party  has 
contracted  is  such  as  is  usual  in  creating  corporationB,  vi2 : 
naming  the  ideality,  but  disclosing  no  individual,  as  is  usual 
in  cases  of  simple  co-partnerships/'  it  has  been  held  to  imply 
a  corporate  existence.  This  is  the  rule  of  decision  in  this 
Court.  Harris  v.  Muskingum  Co.,  supra;  Jones  v.  Cincinnati 
Type  Foundrj/y  14  Ind.  89,  and  authorities  there  cited.  But 
suppose  the  plaintiff  had  no  corporate  existence  when  the 
contracts  were  executed,  still,  it  must  be  conceded  that  she 
had  such  existence  when  this  suit  was  instituted,  if  the  legis- 
lative enactment  referred  to  in  the  complaint  is  valid.  Sec- 
tion 1  of  that  act  provides  for  the  organization  and  incoipo- 
ration  of  ''  Building  Loan  Fund  and  Savings  Associations.'* 
Section  2  says  an  association,  formed  after  the  enactment  of 
the  law,  may  me,  &c.,  in  their  corporation  name,  and  sec^on 
10  declares  that  any  such  association  already  organized  shall 
have  the  benefit  of  this  law ;  but  they  shall  cause  their  arti- 
cles of  association  to  be  acknowledged  by  the  President  of 
the  Board  of  Directors,  and  recorded  in  the  recorder's  office 
of  the  county ;  and  a  duplicate  thereof  to  be  filed  in  the  ofiice 
of  the  Secretary  of  State,  Ac.  Acts  1857,  p.  75.  The  com- 
plaint very  plainly  shows  that  the  association,  prior  to  the  in- 
stitution of  this  suit,  recognized  the  act  to  which  we  have 
just  referred,  and  placed  herself  fully  within  its  requirements. 
But  the  appellant  insists  that  the  enactment,  so  far  as  it  re- 
lates to  associations  formed  prior  to  its  passage,  is  inoperative. 
We  think  otherwise.  The  law  thus  enacted  afiects  only  the 
remedy,  does  not  vary  liabilities;  nor  does  it,  in  any  degree, 
tend  to  divest  vested  rights.  In  its  absence  the  suit  could 
have  been  well  brought  in  the  names  of  the  individval  mem- 
bers of  the  association,  hence  the  authority,  given  by  the  law, 
to  sue  in  a  corporate  name^  is  a  mere  change  in  the  mode  of 


MAT  TEBM,  1862.  SIS 

BUin  ttid  Wife  v.  InCanapoUay  Ac.,  AseooutioB. 

proceeding,  which  relates,  alone,  to  the  form  of  the  remedy* 
The  law  in  question  is  consistent  with  the  constitution,  and 
the  Legislature  had  power  to  enact  it.  Qraham  v.  The  ^ate^ 
7  Ind.  470;  Smith's  Comm.  808,  989;  Aurora^  ^c,  Co.  v.  EoU- 
hmse,  7  Ind.  69 ;  Ind.  Dig.  270. 

The  defendants,  Stein  and  wife,  at  the  proper  time,  moved 
various  instructions,  to  the  effect  that,  if  the  jury  believed 
that  if  the  payment  of  fines,  dues  and  interest  made  subse- 
quent to  the  mortgage  was  intended  to  be  for  the  use  of 
money  loaned  upon  the  mortgage,  they  must  find  that  the 
defendants,  Stein  and  wife,  are  entitled  to  a  credit  to  the  full 
amount  of  fines,  dues  and  interest  paid  since  the  date  of  the 
mortgage.  The  instructions  were  refused  and  defendants  ex«* 
eepted.  Against  this  ruling  it  is  assumed  that  the  contract  ie 
usurious,  and  that,  therefore,  the  Court  erred  in  refusing  the 
instructions. 

This  position  seems  to  be  incorrect.  As  we  have  seen,  the 
defendant,  Obetz,  who  was  the  mortgagor,  was  defaulted; 
Btein  and  wife  alone  appeared  and  defended.  They  were  not 
parties  to  the  mortgage;  but  had  purchased  the  mortgaged 
premises.  And  the  general  rule  is  that  <'a  vendee  of  real 
estate  who  purchased  subject  to  a  mortgage  tainted  with 
usury  can  not  avail  himself  of  that  defence  against  a  bill  fof 
foreclosure."  Stevens  v.  JSfwfr,  8  Ind.  852.  The  defence  of 
usury  is  personal  to  the  borrower  and  his  heirs  or  representa* 
tives.  Campbell  v.  Johnsofiy  1  Dana  177.  This  exposition  at 
once  shows  that  the  defendants,  being  the  vendees  merely  of^ 
the  mortgaged  premises,  had  no  right  to  set  up  usury  in  de- 
fence of  the  action,  though  the  mortgage  may  include  usurioue 
interest.  ConweU  v.  Pomphret/j  9  Ind.  185.  And  the  result 
is,  the  Court,  in  refusing  the  instructions,  committed  no  error. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  6  per  cent 
damages  and  costs. 

Wattace  ^  Cobuin,  for  the  appellants.     ^ 
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The  Covington,  &o.,  Plank  Boad  Go.  v.  Van  Sickle. 

This  CoviKeTONy  &o.,  Plane  Road  Co.  t;.  Yah  Sioklb. 

A  complaint  against  a  plank  road  company  in  tka  nature  of  a  gvo 
warranto,  skould  affirmatively  sbow  tke  date  of  Ae  okarter  under, 
and  organization  by,  wkick  tke  company  acta,  in  order  that  the  Court 
may  be  informed  wkether  the  company  is  subject  to  the  provisions 
of  the  laws  of  1852  and  1859. 

Such  organizations,  effected  under  the  law  of  1852,  would  be  subject 
to  the  general  control  of  the  Legislature. 

APPEAL  from  the  Fountain  Circuit  Court. 

Hanna,  J. —  Van  Sickle  filed  his  complaint,  avering  that  he 
was  a  voter  of  the  county.  That  appellant's  road,  describing 
it,  ^'has  been  suffered  to  get  out  and  remain  out  of  repair,  so 
as  to  be  inconvenient  for  the  public  to  travel  for  the  space  of 
six  months,  and  that  the  same  is  not  now  being  repaired,  nor 
has  he  any  reason  to  believe  that  the  same  will  ever  be  re- 
paired iu  whole  or  in  part/' 

The  proceeding  appears  to  have  been  under  the  second  sec- 
tion of  the  act  of  1859,  p.  171.  The  complaint  does  not 
show  whether  the  company  was  organized  under  a  special 
grant  or  under  the  general  law;  it  was  demurred  to,  and  the 
demurrer  overruled,  and  such  proceedings  had  as  resulted  in 
a  judgment  of  forfeiture,  &c. 

The  only  point  presented  is  as  to  the  sufficiency  of  the 
complaint  in  the  absence  of  an  averment  as  to  the  time  of  in- 
corporation, or  date  of  organization. 
^  The  averment  quoted  from  the  complaint  indicates  the  pro- 
vision of  the  act  of  1859.  By  the  general  law  of  1852,  au- 
thorizing the  organization  of  companies  to  construct  such 
roads,  if  the  same  were  suffered  to  go  out  of  repair,  so  as  to 
be  impassable  for  the  space  of  one  year,  unless  when  the 
same  is  being  repured,  said  company  shall  be  liable  to  be  pro- 
ceeded against  by  quo  warranto. 

Sleeping  out  of  view  the  fact  that  the  company  may  have 
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been  acting  under  a  special  private  charter,  and  looking  to 
the  law  of  1862,  and  thsCt  of  1859^,  we  see  that  the  latter 
shortens  the  period  witMn  which  repairs  should  he  com- 
menced, to  avoid  legal  proceedings,  as  compared  with  the 
former,  as  well  as  designates  a  different  degree  of  delapida- 
tion  as  authorizing'  such  proceedings. 

Should  the  plaintiff  have  shown  hy  aiErmatite  allegations 
that  the  company  was  in  a  position  to  be  affected  by  the  act 
of  1859?  or  is  that  act  operative  upon  all  organizations,  under 
the  law  of  1852,  because  of  the  reservation  therein  of  the 
right  to  alter,  amend,  or  repeal  said  act?    IRS.  400. 

We  are  of  opinion  that  organizations  that  may  have  been 
effected  under  the  law  of  1852  would  be,  as  to  amendments, 
Ac,  under  the  control  of  the  Le^slature ;  but  as  we  are  not  in- 
formed here  as  to  the  date  of  the  charter  under,  or  organiza- 
tion by  which,  this  company  was  acting;  the  complaint  was 
therefore  bad,  and  the  demurrer  should  have  been  sustained. 
The  Danville,  fc.  v.  The  State,  fc,  17  Ind. 

'Per  Ouriam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

J.  Bistine  and  William  H.  MaUory,  for  the  appellant. 


Westoott  and  Others  v.  Hun. 

One  party  to  the  record  can  not  take  advantage  in  this  Gonrt  of  error 
committed  below  against  other  parties,  unless  he  has  been  injured 
thereby. 

Bxeessiye  damages  can  not  be  made  available  in  this  Court,  nnless 
they  were  made  a  ground  of  a  motion  for  a  new  trial  below. 

APPEAL  from  the  Dearbom  Common  Pleas. 
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Lefler  and  Others  v,  Dermotte. 

Per  Curiam. — Suit  by  Huff  against  WestcoUf  to  foreclose  a 
mortgage.    Judgment  for  the  plaintiff. 

GcUpin  and  Brown  were  made  defendants  as  8ubsec[uent 
judgment  incumbrancers,  and  as  to  them  the  c^use  was  tried 
without  an  issue.  They,  however^  have  released  all  errors, 
and  dismiss  the  appeal  as  to  themselves.  Under  such  cir* 
cumstancesy  Wescott  can  not  complain  of  the  error  committed 
•gainst  them,  as  he  was  in  no  manner  injured  thereby.  Be- 
aides  this,  Wescott  does  not  appear  to  have  sought  to  take  ad- 
vantage of  the  irregularity  below. 

It  is  claimed  that  the  judgment  was  for  too  large  a  sum. 
We  have  not  made  a  computation  of  the  amount  due,  as 
^^ excessive  damages"  was  not  one  of  the  causes  for  which  a 
new  trial  was  asked. 

'    The  judgment  is  affirmed,  with  costs,  and  2  per  cent 
damages. 

Carter  Gazlaj/y  Thomas  GalpiUy  and  John  H.  Brown^  for  the 
appellants. 

A.  Brown,  Oscar  B.  Hord  and  Cortez  JEwing  for  the  appellees. 


Lbflbr  and  Others  v.  Dbrmotte. 

The  rate  of  interest  allowed  by  law  in  the  place  where  a  note  is  made 
payable,  may  be  recovered  in  an  action  here,  if  the  law  of  the 
place  of  payment  is  properly  averred  and  proven. 

APPEAL  from  the  Jasper  Circuit  Court. 

Per  Curiam. — ^Action  by  Dermotte  against  the  appellants,  to 
foreclose  a  mortgage,  given  to  secure  the  payment  of  promis- 
sory notes,  payable  in  the  State  of  New  York.  Interest  was 
demanded  and  recovered  &t  the  rate  of  seven  per  cent.    The 
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only  point  made  in  the  brief  of  counsel  for  appellants,  is  that 
fhe  law  of  New  Yorkj  allowing  interest  at  that  rate,  is  not  set 
oat.  The  counsel  is  mistaken  as  to  the  averments  in  the 
complaint.  It  is  averred  that  the  law  of  New  York  allows 
interest  at  that  rate,  and  the  statate  of  that  State  is,  in  terms, 
set  out. 

The  judgment  is  affirmed,  with  costs,  and  8  per  cent, 
damages. 

David  McDonaldj  for  the  appellants. 

Newcon^  ^  Tarkingtorij  and  SUmfield  ^  Anderson^  for  the 
appellee. 


Jackson  et  ux.  v.  Smiley  and  Others. 

In  pleading  that  a  particular  place  is  a  public  highway,  it  is  only 
necessary  to  arer  generally,  that  it  was  a  public  highway,  without  a 
statement  of  the  facts  which  render  it  such. 

Courts  should  not  readily  interfere  with  highways,  which  have  beea 
dedicated  to,  and  used  by,  the  public  for  over  twenty  years,  merely 
on  account  of  irregularities  in  the  manner  of  their  original  dedi- 
cation. 

It  is  immaterial  as  to  the  jurisdiction  of  township  trustees  over  the 
highways  in  their  townships,  whether  the  highways  also  extend  into 
or  through  other  townships  or  counties. 

APPEAL  from  the  JDecatur  Circuit  Court. 

Hanna,  J. — ^The  appellants  sued  the  appellees  for  breaking 
and  entering  the  plaintiff's  close,  and  trampling  down  the 
herbage,  &c.  Answer:  1.  Denial.  2.  That  they  entered  as 
they  lawfully  might,  because  the  place  where,  Ac,  was  then, 
for  a  long  time  before,  had  been  a  public  highway,  Ac 
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There  was  a  demurrer  to  the  second  paragraph  of  the  an- 
swer overruled,  which  presents  the  first  point  in  the  case.  It 
is  urged  that  it  pleads  a  conclusion  of  law,  and  not  the  facts, 
upon  which  that  conclusion  rests.  That  it  should  set  forth 
the  manner  in  which  the  highway  was  established,  whether 
by  prescription  or  by  statute.  Such  are  not  the  precedents 
as  to  public  highways.  3  Chit  PL  1,117,  and  note  t;  nor  old 
authorities,  1  H.  Bla.  351;  2  Saund.  158;  8  T.  R.  266;  8  id. 
608;  Saund.  PI.  &  Ev.  2,  859. 

We  are  referred  to  Barnard  v.  JSaworthj  9  Ind.  108,  as  es- 
tablishing a  different  rule.  It  is  not  an  authority  in  point, 
because  that  was  a  private  way. 

Reply  in  denial  of  the  second  paragraph.  Trial;  judgment 
for  defendant. 

On  the  trial,  it  was  admitted  that  the  plaintiffs  owned  and 
possessed  the  lands,  &c.,  on  the  22d  day  of  Marchy  1859;  and 
that  the  defendants  then  broke  and  entered,  &c.,  and  damaged 
plaintiffs  in  the  sum  of  five  dollars — ^that  said  breaking  con- 
sisted in  opening  the  fences  and  passing  across  said  lands,  on 
the  line  of  what  had  before  that  time,  viz :  on  the  19th  daj 
of  Septembery  1857,  been  a  public  highway,  called  The  Greais- 
burg  and  Columbus  State  Road  via  HartsmUe^  which  had  been 
dedicated  to,  and  used  by,  the  public  as  a  highway  for  more 
than  twenty  years  prior  to  that  time. 

Defendants  then  gave  in  evidence  an  "act  to  locate,"  &c. 
Acts  1833,  p.  223. 

They  then  offered  in  evidence  the  report  of  two  of  the 
commissioners,  of  three  named  in  said  act,  in  reference  to  the 
location  of  said  road,  which  was  objected  to  on  two  grounds : 
1.  That  two  only  of  the  three  commissioners  concurred  in 
said  report.  2.  Immateriality.  The  evidence  was  admitted, 
upon  which  the  next  question  is  presented. 

This  report  was  made  in  June^  1888,  and,  so  far  as  the  rec- 
ord shows,  remained,  after  its  confirmation,  unquestioned 
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until  this  trial,  in  1861,  about  twenty-eight  years.  It  is  ad- 
mitted that  the  route  thus  located,  had  been  dedicated  to,  and 
need  bj,  the  public  as  a  highway  for  more  than  twenty  years. 
Taking  these  things  in  connection  with  the  fact  that  the 
statute  of  1881,  giving  county  boards  control  over  county 
highways,  as  to  opening,  working,  &c.,  authorized  a  report 
by  a  majority,  of  those  appointed  to  locate  or  change;  and 
we  do  not  suppose  that  we  could  well  get  behind  this  admit- 
ted dedication  of  twenty  years,  to  examine  as  to  whether  it 
was  originally  made  in  precise  accordance  with  the  statute; 
for,  under  these  circumstances,  such  use  would  be,  to  say  the 
least,  under  color,  or  the  attempted  exercise  of  the  right  of 
eminent  domain.  The  same  reason  applies  to  the  next 
objection,  which  was  as  to  the  admission  in  evidence  of  the 
record  of  the  Board  of  County  Commissioners  in  reference  to 
said  report. 

The  principal  controversy  appears  to  have  arisen  out  of  the 
offer,  by  the  plaintiffs,  of  the  record  of  the  township  trustees 
ordering  a  change  of  said  road.  The  trial  was  by  tiie  Court. 
The  evidence  was  admitted,  but  evidently  disregarded  upon 
the  final  decision.  The  question  is  as  to  the  power  of  said 
trustees  to  order  the  change.  The  plaintiffi  acted  upon  their 
order,  opened  a  new  road,  and  closed  up  the  old  through  their 
land.  The  defendants  denied  the  power,  threw  open  the 
fence  and  passed  through  on  the  site  of  the  old  road. 

It  is  urged  that  when  the  change  was  confined  to  a  town- 
ship, the  trustees  had  jurisdiction,  although  the  road  might 
pass  through  several  townships,  or  even  counties.  On  the 
other  hand  it  is  contended  that  it  was  not  intended  that  these 
local  tribunals  should  have  the  authority  to  make  changes  in 
continuous  lines  of  road,  running  into  different  counties, 
although  such  change  was  wholly  in  the  township. 

The  statute,  1  R.  8.  307,  provides  for  opening,  changing, 
or  vacating  a  highway  running  into  more  than  one  county; 
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and  also  one  rnnning  in  but  one  coanty,  and  tibrough  moie 
than  one  township;  but  does  not  expressly  state  whether  the 
provisions  have  reference  to  cases  where  the  highway  itself 
thus  runs,  or  whether  the  change  proposed  must  also  be  within 
the  named  jurisdictions. 

We  are  of  opinion  that  the  jurisdiction  of  the  different 
named  tribunals  depends  upon  the  extent  of  the  change  de- 
manded, and  not  upon  the  entire  length  of  the  road  sought 
to  be  effected  by  such  change.  We  can  not  believe  that  it 
was  the  intention  to  devolve  the  expense  and  inconvenience, 
public  and  private,  which  would  result  from  an  application 
to  several  county  boards  to  effect  a  change  of  a  few  rods  in  a 
highway.  The  citizens  in  the  immediate  vicinity  of  the  pro- 
posed change  would  have  as  much,  certainly  more,  interest 
in  the  maintenance  of  a  highway,  than  those  of  distant  lo- 
calities. The  reason  would  then  appear  to  be  in  favor  of  this 
construction  of  the  statutes;  although  they  are  not  entirely 
dear,  as  to  the  question  involved. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded. 

Oscar  B.  Hord  and  Cortez  Ewing^  for  the  appellants. 

J*.  8.  Seobey  and  William  Pounds  for  the  appellees. 


Melross  and  Others  v,  Scott  and  Others. 

An  instrument,  acknowledging  the  non-payment  of  purchase  money, 
and  giving  the  vendor  the  right  of  possession  until  it  is  paid,  whei 
properly  recorded,  is  sufficient  notice  to  subsequent  purehasers  of 
the  vendors  lieu. 
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Mttlroas  and  Qthen  v.  SootI  and  Oihera. 

And  BuA  an  inBtnunant  is  a  conveyance  of  an  intereai  in  real  eeialti 

within  the  proyisionB  of  sec.  34,  1.  B.  S.  p.  238. 
A  recital  in  a  deed  that  the  purchase  money  is  unpaid  is  oonstruotiTe 

notice  to  all  the  world  of  the  fact. 

APPEAL  from  the  Grant  Circuit  Court. 

Pebkins,  J. — ^On  the  16th  of  May^  1859,  James  SeM  and 
wife  conveyed  a  tract  of  land,  situate  in  Orant  county,  Ind>' 
ana,  to  Obadiah  H.  Harris,  without  the  purchase-money,  to 
the  amount  of  1,000  dollars,  being  paid. 

On  the  25th  day  of  August,  1859,  sud  Harris  conveyed  the 
same  tract  of  land  to  Charles  W.  Robinson,  informing  him  at 
the  time  that  the  purchase-money  had  not  been  paid  to  ScoU* 

On  the  14th  day  of  October,  1859,  Robimon  conveyed  the 
same  land  to  Simon  T.  PoweU,  of  Henry  county,  Indiana,  and 
left,  a  bankrupt,  for  parts  unknown. 

In  May,  1861,  PoweU  sold  the  same  land  to  one  Mdross. 

The  deeds  by  which  the  foregoing  conveyances  were  made 
were  all  duly  recorded ;  but  Scott,  the  original  owner,  remained 
all  the  time,  in  possession  of  the  land.  On  the  22d  day  of 
August,  1859,  Harris  executed  to  Scott  a  deed,  subBequently 
duly  acknowledged,  reciting  that  the  consideration  for  the 
land  sold  to  him  by  Scott  had  not  been  paid,  and  giving  to 
Scott  the  free  possession  till  it  should  be  paid. 

This  instrument  was  recorded  within  ninety  days  from  its 
execution.  We  think,  also,  it  sufficiently  indentifies  the  land, 
for  the  purposes  of  notice.  It  described  it  as  the  land  con- 
veyed  by  Scott  and  wife  to  Harris,  of  which  Scott  still  re* 
tained  possession.  The  conveyance  referred  to  was,  as  we 
have  seen,  on  record. 

This  suit  was  instituted  by  ScM  to  enforce  his  vendor's 
lien,  and  he  obtained  judgment;  and  rightiy,  if  either  of  the 
following  propositions  is  correct : 

1.  That  the  deed  acknowledging  the  non-payment  of  the 
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purchase-money,  and  giving  the  right  of  posBession  till  it  was 
paid,  was  properly  recorded. 

2.  That  Fowelly  otherwise,  had  notice  of  the  unpdd  pur- 
chase-money. 

Had  the  instrument  executed  assumed  the  form  of  a  mort- 
gage, it  would  have,  on  being  recorded,  become  a  valid  lien 
in  the  case.  Had  the  deed  from'  Scott  to  Sams  contained  the 
recital  that  the  purchase-money  was  not  paid,  it  would  have 
been  constructive  notice,  on  being  recorded,  to  all  the  world 
of  the  fact.    Johnson  v.  Gwathmy^  4  Littell,  819. 

Our  code  provides,  1  G.  4;  H.  p.  266,  as  follows : 

"  Sec.  84.  All  instruments  of  writing  of  and  concerning 
lands,  or  concerning  any  interest  therein,  except  last  wills  and 
testaments,  leases  for  a  term  not  exceeding  three  years,  and 
executory  contracts  for  the  sale  and  purchase  of  land,  shall 
be  deemed  a  conveyance  within  the  provisions  of  this  act,  so 
far  as  such  provisions  apply  to  the  acknowledgment  or  proof 
of  the  same,  the  recording  thereof,  and  the  force  and  effect 
of  such  recording." 

We  incline  to  think  the  instrument  in  question  is  embraced 
by  the  above  section.  The  vendor's  lien  is  an  interest  in  land, 
and  the  instrument  was  given  to  secure  it. 

The  instrument,  even,  regarded  as  a  mortgage,  was  valid 
as  between  the  parties  without  acknowledgment ;  and  as  it 
was  recorded  within  ninety  days  from  its  execution,  it  was 
operative  from  its  date.  We  think,  also,  that  the  Court 
might,  perhaps,  have  inferred  that  Powell  had  actual  notice 
of  the  lien  for  unpaid  purchase-money. 

Per  Ouriam. — ^The  judgment  is  affirmed,  with  costfe  and  1 
per  cent,  damages. 

J.  ff.  Jones  and  Winboume  R.  Pierce^  for  the  appellants. 

ff.  D.  nompsofij  for  the  appellees. 
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Major  tr.  The  Central  Plank  Road  Company  and  Oihera. 

Major  v.  Thb  Cbntral  Plaitk  Road  Compakt  and  Others. 
No  prineiple  decided. 

APPEAL  from  the  Hancock  Common  Pleas. 

Per  Curiam. — Major  sued  the  Central  Plank  Road  Company 
to  recover  for  damage  done  to  real  estate.  He  alleges  that  he 
was  the  owner,  without  specifying  the  character  of  title,  of  a 
certain  tract  of  land ;  that  the  plank  road  company  entered 
upon  it  and  took  gravel,  &c.,  to  his  damage,  &c. 

The  defendant  answered  it  in  two  paragraphs : 

1.  The  general  denial. 

2.  ^^And  defendants  further  answering  say  that  said  Central 
Flank  Boad  Company  is  a  corporation  duly  organized  accord- 
ing to  law,  and  is  the  owner,  and  in  possession  of  so  much 
of  the  road  way,  formerly  known  as  the  National  or  Cumber- 
land road,  as  extends  from  the  east  line  of  Hancock  county, 
Indiana y  to  a  point  in  Putnam  county;  that  the  United  States 
conveyed  to  the  State  of  Indiana  so  much  of  said  road  as  ex- 
tended through  said  State,  with  all  the  rights,  privileges, 
grants,  and  immunities  of  every  kind  whatsoever,  held  and 
enjoyed  hy  the  United  States^  and  delivered  the  same  to  the 
State,  to-wit:  on,  A;c.,  that  said  State,  long  before  the  comnflt- 
ting  of  the  alleged  grievances^  conveyed  to  said  Plank  Road 
Company  the  portion  of  the  road  way  first  above  mentioned, 
with  all  the  rights  and  privileges,  &c.,  and  put  her  in  posses- 
sion  thereof;  that  a  portion  of  said  road  in,  &c.,  was  unfin- 
ished ;  that  in  July^  1^827,  the  then  owner  of  ^the  land  in  the 
complaint  mentioned,  granted  to  the  United  Stat^  by  a  dulj 
executed  conveyance,  the  right,  at  any  future  time,  to  enter 
upon,  and  the  right  to  take  upon  said  land,  wood,  day,  gravel, 
Ac,  to  be  used  in  the  construction  of  said  road ;  that,  by  vir- 
tue of,  and  under  said  conveyance,  and  for  the  single  purpose 
of  the  construction  of  the  unfinished  portion  of  the  road  in 
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Baid  Hancock  coantf,  the  said  defendants,  at,  &c.,  on,  &a,  did 
enter  upon  said  land  adjoining  the  road  and  take  therefrom 
gravel,  to  be  applied,  and  which  was  appUed  to  the  construc- 
tion of  the  unfinished  portion  of  said  road,  doing  no  unneces- 
sary damage,  &c.,  which  is  the  trespass  complained  of,  and  no 
other,  Ac." 

To  this  second  paragraph  of  the  answer,  the  plaintiff  re- 
plied, the  general  denial. 

The  cause  was  tried  by  the  Court;  judgment  for  the  de- 
fendant. 

The  materials  taken,  viz :  gravel,  was  a  proper  one  to  be 
used  in  the  construction  of  the  road.  The  first  act  of  Con- 
gress providing  for  laying  out  and  constructing  the  National 
Roadj  required  that  the  road  should  "be  raised  in  the  middle 
of  the  carriage-way  with  stone,  earth,  or  gravel  and  sand,  or 
a  combination  of  some  or  all  of  these."  2  Storjr's  Laws  TJ, 
S.,  p,  990. 

But  whether  the  Plank  Road  Company  had  the  right  to 
take  the  gravel  or  not  is  a  question  not  presented  to  this 
Court  for  decision,  by  the  record,  for  these  among  other  rea- 
sons: 

1.  The  record  does  not  purport  to  contain  all  the  evi* 
dence. 

2.  The  evidence  in  the  record  does  not  show  any  title  in  the 
plaintiff  to  the  land  alleged  to  have  been  trespassed  upon. 
He,  therefore,  has  shown  no  right  to  complain* 

3.  If  he  had  a  possessory  title  for  a  term  of  years,  he  might 
have  been  entitled  to  mere  nominal  damages,  the  injury  hav- 
ing been  to  the  reversion;  and  a  judgment  will  not  be  re- 
versed where  mere  nominal  damages  are  involved. 

Whether  there  was  any  act  of  Congress  authorising  com- 
missioners to  take  releases  of  rights  of  way,  &c.,  and  place 
them  upon  record  at  Washington^  we  have  not  sought  to  as- 
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certain;  nor  have  we,  as  to  the  effect  of  Bach,  if  taken  with* 
out  express  authority. 

W.  Ji.  West,  for  the  appellant. 

B.  K.  EUiottj  for  the  appellees. 


Bankells  17.  The  State,  ex  rel.,  &o. 

In  bajitardy  proseouiioRa,  if  the  party  proposing  to  introduce  in  evi- 
dence the  statement  of  the  mother's  testimony  taken  before  the  jus- 
tice, refuses  to  state  the  purpose  for  which  he  offers  it,  the  Court 
may  forbid  its  introduction. 

The  Court,  in  its  discretion,  for  cause  shown,  after  the  trial  of  a  cause 
has  been  begun,  may  postpone  the  further  trial  of  the  cause  until 
the  next  day,  upon  reasonable  terms. 

The  jury  is  the  exclusive  judge  of  the  evidence. 

APPEAL  from  the  MarsheM  Circuit  Court. 

Davison,  J. — ^Prosecution  for  bastardy.  The  justice,  be- 
fore whom  the  complaint  was  originally  filed,  having  adjudged 
Banneils,  the  defendant,  the  father  of  the  child  therein  named, 
transmitted  to  the  Circuit  Court  a  transcript  of  his  proceed- 
ings, Ac.  In  that  Court  there  was  a  verdict  against  the  de- 
fendant, upon  which  the  Court,  having  refused  a  new  trial, 
rendered  judgment. 

The  record  contains  a  hill  of  exceptions,  which  shows, 
^'that  while  the  trial  of  the  cause  was  in  progress,  and  after 
the  plaintiff  had  produced  her  testimony  in  chief,  the  defend- 
ant, upon  affidavit,  moved  the  Court  to  continue  the  case 
until  the  next  morning,  for  the  purpose  of  enabling  him  to 
procure  the  testimony  of  Joshua  Hoover,  Henry  Hoover  and 
Charles  Bracket,  witnesses  named  in  the  affidavit,  which  con- 
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tiniutnce  was  granted  on  the  express  condition  that  the  de- 
fendant should  introduce  no  other  evidence  than  the  testimony 
of  those  witnesses  after  said  continuance.  The  hill  further 
shows,  that,  prior  to  the  granting  of  the  ahove  continuance, 
the  Court,  in  answer  to  an  inquiry  made  by  the  defendant's 
counsel,  informed  the  counsel,  that  the  examination  of  the 
mother  f>f  the  child,  reduced  to  writing  before  the  justice, 
which  was  on  file,  could  be  read  in  evidence  by  either  party, 
for  the  purpose  of  impeaching  or  sustaining  her,  and  sug- 
gested to  the  counsel  for  the  defendant^  that  if  he  proposed 
to  read  the  same  in  evidence,  it  had  better  be  read  then,  and 
thus  occupy  the  time;  but  the  counsel  declined  to  read  the 
examination  at  that  time."  And  further,  the  bill  shows,  that, 
on  the  15th  of  February ^  1860,  the  Jtime  to  which  the  trial  was 
continued,  the  defendant,  after  examining  the  above  named 
witnesses,  offered  to  read  in  evidence  said  examination  of  the 
mother,  without  stating  the  purpose  for  which  it  was  offered. 
To  this  the  plaintiff  objected,  on  the  ground  that  the  order 
was  contrary  to  the  order  granting  the  continuance.  The 
Court  refused  to  admit  the  evidence,  and  the  defendant 
excepted.     « 

The  statute  ^^  regulating  prosecutions  in  cases  of  bastardy,'' 
says:  "The  testimony  of  the  mother  shall  be  by  the  justice 
reduced  to  writing,  read  carefully  to  such  witness,  and  by  her 
be  signed,  and  shall  by  such  justice  be  returned  to  the  Circuit 
Court,  with  the  other  papers  in  such  case,  to  be  used  by  either 
party  to  sustain  or  impeach  the  testimony  of  the  witness."  2  R. 
S.  p.  487,  sec.  7.  Thus,  the  purpose  for  which  the  examina- 
tion of  the  mother  may  be  used  in  evidence,  is  distinctly 
pointed  out,  and  the  defendant,  in  this  instance,  having  failed 
in  proposing  the  evidence,  to  state  the  purpose  indicated  by 
the  statute,  the  Court  had  a  right  to  retuse  its  admission. 
But  the  continuance  was  granted  upon  the  express  condition 
"that  the  defendant  should  introduce  no  evidence  other  than 
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the  teatimoDy  of  the  witnesses  named  in  the  affidavit." 
This,  it  seems  to  us,  was  a  condition  which  the  Court,  in  thQ 
exercise  of  a  sound  discretion,  was  authorized  to  impose;  and 
the  defendant,  having  accepted  the  continuance  upon  the 
condition  thus  imposed,  should  not,  in  violation  of  the  terms 
on  which  the  trial  was  postponed,  be  allowed  to  introduce^he 
evidence. 

It  appears  by  the  record,  ^^that  the  Court,  in  charging  the 
jury,  stated  the  testimony  of  Bracket^  a  witness,  so  far  as  it 
related  to  a  conversation  between  the  witness  and  said  Nancy 
Nixon^  and  also  stated  the  testimony  of  three  other  witnesses 
called  by  the  plaintiff,  which  statement  dilTered  in  some  par- 
ticulars from  the  statement  of  the  testimony  of  the  same 
witnesses,  as  made  by  the  defendant's  counsel  in  his  argu- 
ment to  the  jury;  but  which  agreed  substantially  with  the 
statement  of  said  testimony,  as  made  by  the  counsel  for  the 
plaintiff  in  his  argument.  Whereupon  the  defendant  excepted 
to  the  action  of  the  Court  in  making  its  statement  of  the  ev- 
idence; and  thereupon  the  Court  said  to  the  jury  that  they 
must  determine  for  themselves  what  the  testimdny  of  each 
witness  was,  and  must  not  be  governed  by  the  statement 
made  by  the  Court."  In  this  we  perceive  no  error.  The 
jury  are  the  exclusive  judges  of  the  evidence.  This  is,  no 
doubt,  a  settled  rule,  but  we  are  not  advised  that  a  mere 
statement,  by  the  Court,  of  what  the  witnesses  say  in  their 
testimony,  is  a  violation  of  that  rule.  Suppose,  however,  the 
statement  erroneous,  still  the  defendant  had  no  right  to  com- 
plain, because,  at  his  suggestion,  the  Court  promptly  corrected 
itself,  by  telling  the  jury  that  "they  must  determine  for  them- 
selves what  the  testimony  of  each  witness  was,  and  must  not 
be  governed  by  the  statement  of  the  Court"  We  think  the 
motion  for  a  new  trial  was  properly  overruled. 

Per  Ouriam. — The  judgment  is  affirmed,  with  6  per  cent 
damages  and  costs. 

Vol.  XVm.— 17 
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K.  G.Shryack,  Horace  P.  Biddky^^ ^Auler,  for  the 

appellant. 
J.  Bradley  and  D.  J.  Woodward^  for  the  appellee. 


Bbnhett  and  Others  v.  Tatlob. 

Ko  proper  steps  below  to  seoure  the  consideration  of  alleged  erron 
by  this  Court. 

APPEAL  from  the  WeOs  Common  Pleas. 

Fer  Curiam — ^The  appellee,  who  was  the  plaintiff,  sued  the 
appellants,  upon  a  promissory  note  for  the  payment  of  825 
dollars.  Process  having  been  duly  served  on  the  defendants 
below,  they  were  duly  called,  and  defaulted,  and  judgment 
aeeordingly  entered  against  them.  No  motion  to  set  aside 
the  default  appears  to  have  been  made  in  the  Common  Pleas; 
nor  does  it  Appear  that  any  exception,  in  any  form,  was  taken 
to  the  rulings  of  that  Court.  The  cause  is,  therefore,  not 
properly  before  this  Court. 

The  judgment  Ib  aflirmed,  with  5  per  cent,  damages  and 


J>.  T.  Smithy  for  the  appellants. 


1  iJbj*  Walpolb  1?.  Elliott. 

1(6  \^        It  is  eompetent  for  the  Legislature,  by  curative  laws,  where  not  le- 
stndned  by  eonstitational  provisions,  to  make  a  void  thing  valid. 
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It  may,  by  such  law,  validate  the  prooeedings  of  a  term  of  Cowri 
holden  without  authority  of  law. 

APPEAL  from  the  Hancock  Circuit  Court. 

Pbrkins,  J. — Suit  upon  a  note.  Judgment  for  the  plaintiff. 
"So  question  is  presented  by  the  record  except  this  single  one, 
yiz:  whether  the  judgment  rendered  in  the  cause  is  void.  It 
is  alleged  that  it  was  rendered  at  a  special  term  of  the  ffan- 
cock  Circuit  Court,  not  held  pursuant  to  law;  but  it  is  admit- 
ted that  the  Legislature  enacted,  in  1861,  and  before  the  ap- 
peal in  the  cause  was  taken,  a  curative  statute,  validating,  if 
it  could  be  done,  the  judgment  rendered  and  proceedings  had 
at  that  term. 

The  Supreme  Court  of  this  State  decided,  in  the  following 
cases,  that  it  was  competent  for  the  Legislature,  by  a  curative 
statute,  where  not  restrained  by  a  constitutional  provision,  to 
make  a  void  thing  valid.  The  Board  of  Commissioners^  ^. 
V.  Bright  J  at  this  term;  'Andrews  v.  BusseUy  7  Blackf.  474; 
6rim£s  v.  Boe^  Sid.  STL;  Davis  v.  The  State  Bank,  7  Ind.  816. 
See,  also,  Lucas  v.  Tucker,  17  Ind.  41.  See  Sedg.  on  Stat.  p. 
198  et  seq.  for  cases  on  this  subject,  and  which  sustains  the 
ruUng  we  make  in  the  case  at  bar.  Curative  statutes  are  but 
a  species  of  retrospective  legislation ;  and  retrospective  legis- 
lation is  valid  where  not  forbidden  by  the  Constitution.  See 
the  cases  collected  in  1  Gavin  k  Hord's  Statutes,  p.  9,  note  8; 
Ind.  Dig.  p.  751,  sec.  96;  Cushing's  Law  of  Legislative  As- 
semblies, p.  803,  sec.  771.  The  following  is  the  maxim  gov- 
erning the  Courts  in  determining  whether  a  law  is  to  be  held 
prospective  only,  or  retrospective,  also,  in  its  operation  : 

**  Leges  quae  retrospiciunt  raro,  et  magna  cum  cautione  sunt 
adhibendae;  neque  enim  Janus  locahir  in  legibusJ' 

^'Laws  which  are  retrospective  are  rare,  and  to  be  received 
with  great  caution,  for  Janus  should  have  no  situation  among 


aeO  SUPREME  COURT  OF  DTDIANA. 

Bojer  and  Another  v.  Treaaler. 

the  laws/'  Taylor's  Law  Glossary,  p.  288.  See  the  cases 
cited  in  9  Ind.  on  page  67. 

Per  Ouriam. — ^The  judgment  is  affirmed^  with  5  per  cent 
damages  and  costs. 

71  D.  ^  JR.  L.  Walpole,  for  the  appellant- 

D.  S.  Qoodingj  for  the  appellee. 


BoYER  and  Another  v.  Tbbsslbb. 

A  stranger  to  a  deed  or  contract  can  take  no  advantage  of  a  breach  of 
its  conditions. 

APPEAL  from  the  Ca88  Circuit  Court. 

WoRDBN,  J. — ^Action  of  replevin  by  Tresslery  against  the 
BoyerSy  for  a  horse. 

Trial;  verdict  and  judgment  for  the  plaintiff,  as  against 
BoycTy  Jr.;  and  verdict  and  judgment  for  the  defendant,  Boyetj 
Sr. 

Both  the  Boyers  appealed.  It  is  difficult  to  conceive  that 
the  elder  Boyer  was  injured  by  any  ruling  of  the  Court  below, 
as  he  obtained  a  verdict  and  judgment. 

There  is  but  one  question  raised  in  the  case,  and  that  re- 
lates to  the  ruling  of  the  Court,  in  excluding  certain  evidence 
offered  by  the  defendants.  It  appears  that  in  June^  1860, 
Boyer,  Sr.  and  Tressler,  entered  into  a  written  contract,  which 
was  lengthy,  and  need  not  be  here  set  out,  by  which  Tressler 
was  to  build  for  Boyer  a  certain  house,  to  be  paid  for  as 
therein  provided.  Tressler  commenced  the  work,  and  after 
the  house  was  raised  and  weather-boarded,  he  received  the 
horse  in  controversy,  in  part  payment  for  the  work,  and  exe- 
cuted the  following  receipt  therefor : 
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— . .^^ 

"Received,  August  the  80th,  1860,  of  Danid  Bayer,  Sr.y  by 
the  hands  of  Daniel  Boyer^  Jr.,  one  horse  at  80  dollars,  pay 
towards  building  a  house,  acoording  to  an  article  in  the  hands 
of  George  Qish;  and  in  case  lyLevi  Tressler,  fieiil  in  complying 
according  to  the  article  aforesaid,  then  the  horse  shall  be 
Daniel  Bayer^s  again.  Levi  Tbbssler.^' 

The  plaintiff  kept  the  horse  until  the  20th  of  DecemAeTj 
1860,  when  Boyer^  Jr.  came  and  took  him  from  the  plaintiff's 
possession,  the  plaintiff  at  the  time  forbidding  him.  On  the 
trial  the  defendant  offered  to  prove  that  TressUr  had  not  done 
the  work  according  to  the  contract,  and  had  failed  to  comply 
therewith.    The  testimony  was  rejected,  and  .exception  taken. 

We  think  by  the  terms  of  the  receipt,  the  title  to  the  horse 
vested  in  TressUry  but  subject,  perhaps,  to  be  divested  upon 
his  failure  to  comply  with  the  contract.  The  condition  was 
clearly  not  precedent,  but  subsequent  It  does  not  appear 
that  Boyevj  Sr.  ever  in  any  manner  sought  to  take  advan- 
tage o£.  the  breach  of  the  condition  subsequent.  The  con- 
tract was  between  him  and  TressUr j  and  with  which  Bayer^ 
Jr.  had  nothing  to  do.  Boyer,  Sr.  never  took  the  property 
from  the  plaintiff,  or  took  any  steps  to  re-vest  the  title  in 
himself.  It  does  not  appear  that  Beyer ,  Jr.  took  the  horse 
from  the  plaintiff  by  virtue  of  any  authority  from  Bayer,  Sr. 
He  was  a  stranger  to  the  contract,  and,  so  far  as  appears,  an 
intermeddler  without  right.  A  stranger  to  a  deed  can  take 
no  advantage  of  the  breach  of  a  condition.  Crass  v.  Carson, 
8  Blackf.  188.  So  far  as  Bayer,  Jr.  is  concerned,  it  is  wholly 
immaterial  whether  TressUr  complied  with  his  contract  or 
not.  TressUr^s  failure  gave  Bayer,  Jr.  no  right  whatever  to 
interfere  with  the  property,  and  the  evidence  as  to  him  was 
correctly  excluded. .  Had  it  appeared,  or  had  the  defendant 
offered  to  show  in  connection  therewith,  that  Bayer,  Jr.,  in 
taking  the  horse  from  the  plaintiff,  was  acting  as  the  agent 
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md  by  direction  of  BoyeTj  8r.y  a  different  question  would  have 
been  presented. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

E.  Walker  and  J.  JR.  FlynUy  for  the  appellants. 

D.  D.  Pratt  and  D.  P.  BaJdwinj  for  the  appellee. 


Knight  tod  Another  t;.  Lieber  and  Others. 
Brrors  if  any  not  properly  before  this  Court. 

APPEAL  from  the  Morgan  Common  Pleas. 

Per  Gurianu — Suit  by  the  appellees  against  the  appellants 
upon  promissory  notes.    Judgment  for  the  plaintiffs. 

The  appellants  complain  of  the  ruling  of  the  Court  below 
on  demurrers.  There  were  no  demurrers  filed,  nor  any  ques- 
tion made  on  the  pleadings. 

The  only  other  question  raised  is  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  finding.  The  evidence  does  not  all 
purport  to  be  in  the  record. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

Robert  L.  Walpole  and  Thas.  D.  Walpole^  for  the  appellants. 

W.  jB.  Harrison^  for  the  appellees. 


MAT  TERM,  1862. 


Miller  and  Otihen  v.  Powen  and  Others. 


Mookst's  Adm'r  v.  Steysns. 
Errors  if  any  not  properly  before  this  Oourt. 

APPEAL  from  the  THpton  Common  Pleas. 

Per  Curiam. — The  errors  assigned  involve  the  sufficiency 
of  the  evidence  to  sustain  the  finding  and  judgment. 

The  evidence  is  not  all  in  the  record,  under  the  rule  and 
decisions  of  this  Court,  and  we  can  not  pass  upon  it. 

The  judgment  is  affirmed,  with  8  three  per  cent,  damages 
and  costs. 

(yBrien  ^  CoXj  for  the  appellant. 

Moss  ^  LewiSj  for  the  appellee. 


MiLLBB  and  Others  v.  Powsbs  and  Others. 

A  party  can't  say  there  was  error  in  trying  his  cause  without  an  an- 
swer, after  he  has  refused  to  answer  and  consented  to  trial. 

APPEAL  from  the  Allen  Common  Pleas. 

Per  Curiam. — ^The  only  point  made  is  that  the  Court  erred 
in  trying  the  case  without  an  answer.  The  record  shows  that 
upon  overruling  the  demurrer  of  defendants  they  refused  to 
answer,  and  agreed  to  the  submission  of  the  case  to  the  Court 
to  assess  the  damages. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

W.  F.  Smith,  for  the  appellants. 


n 
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Walker  v.  Peellb,  Secretary,  &c. 

It  was  the  intention  of  the  Legislature,  by  the  act  of  1859,  on  the 
subject  of  State  Printer,  to  shorten  the  term  of  office  of  said  offi- 
cer, and  the  Legislature  had  the  constitutional  power  to  make  such 
change. 

APPEAL  from  the  Marion  Circuit  Court. 

Hanna,  J. — Walker  filed  a  complaint,  to  which  a  demurrer 
was  sustained,  averring  that  on  the  18th  of  January^  1859,  he 
was  elected  State  Printer,  for  the  term  of  three  years  next 
following  his  said  election ;  that  he  immediately  qualified,  en- 
tered into  bond  as  required,  &c.,  and  proceeded  to  the  dis- 
charge of  the  duties,  &c.;  that  he  has  hitherto  performed, 
and  is  now  ready  to  perform,  &o. ;  that  on  the  11th  day  of 
Mdrchj  1861,  he  notified  said  defendant,  who  is  the  Secretary 
of  State,  of  his  readiness  and  willingness  to  perform  said 
printing  as  it  was  his  right;  but  that  the  defendant,  although 
there  was  a  large  amount,  to- wit:  &c.,  of  work  to  be  done, 
refused  to  deliver  the  same  to  said  plaintiflf.  Prayer  for  a 
mandate,  or  that  he  show  cause. 

By  the  law  in  force  at  the  time,  and  long  after,  Walker  was 
eleeted  and  entered  upon  the  duties  of  his  said  office,  the 
term  thereof  was  three  years.    Art.  6,  Chap.  — ,  R.  S.  1843. 

In  Marchj  1859,  there  was  enacted  a  statute  which  provides, 
among  other  things,  'Hhat  there  shall  be  elected,  biennially, 
counting  from  the  month  of  January^  1861,  by,  &c.,  a  State 
Printer,  who  shall  serve  for  two  yeara  next  from  and  after  his 
election  and  qualification,''  who  shall  within  twenty  days 
enter  into  bonds,  &c.    Acts  1859^  p.  148.  . 

The  questions  brought  to  our  notice  are,  first,  as  to  whether, 
upon  a  just  interpretation  of  this  statute,  it  was  intended  to 
shorten  the  term  of  office  of  the  plaintiff;  and  second,  if  so, 
did  the  Legislature  possess  the  right  to  do  so  7 
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The  statute  fixes  the  time  from  which  the  two  years  terms 
shall  be  counted,  namely,  from  the  month  of  January ^  1861, 
This  would  be  about  one  year  before  the  expiration  of  the 
three  years  after  the  election  of  Walker.  If  the  term  com- 
mences then  at  the  end  of  the  month  of  January,  1861,  it 
would  end  at  the  same  time  in  1868.  If  Walker  held  the 
whole  three  years  the  term  of  his  successor  could  not  com- 
mence until  the  first  year  after  January,  1861,  had  expired. 
This  could  not  have  been  the  intention,  because  it  is,  in  effect, 
enacted,  that  a  Printer  shall  be  elected  every  second  year. 
That  the  term  shall  commence  from  January,  1861,  and  ex- 
tend from  that  date.  Under  this  statute  the  Legislature  will 
be  authorized  to  elect  an  officer  in  1868,  whose  term  may 
commence  from  January.  Therefore,  if  Walker  could  hold 
three  years,  his  immediate  successor  could  hold  but  about  one 
year.  As  it  is  shown  that  Walker  had  been  elected  but  a 
short  time  before  the  passage  of  this  law,  it  is  therefore  man- 
ifest that  it  was  intended  thereby  to  abbreviate  his  term  to 
correspond  with  that  fixed  for  his  successor. 

Upon  the  second  point,  as  to  the  power  of  the  Legislature 
to  make  such  enactments,  we  do  not  propose  to  spend  much 
time.  We  suppose,  as  the  office  was  created  by  that  body, 
that  it  is,  in  this  particular,  under  its  control.  See  2  Par.  on 
Cont.  p.  512 ;  Walker  v.  Dunham,  17  Ind.  p. . 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

McDonald  ^  Roache,  and  S.  Major,  for  the  appellant 

Harrison  ^  Fishbaek,  for  the  appellee. 
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Brown  and  Others  v.  Winston  and  Others. 

APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam. — ^This  is  an  appeal  from  a  ponfessed  judgment. 
We  see.  no  error  in  the  proceedings. 

The  judgment  is  affirmed,  with  3  per  cent,  damages  and 
costs. 

Henry  A.  Brousey  for  the  appellants. 

James  W.  Rohinsorij  for  the  appellees. 


Thorpe  and  Others  v.  Swaar. 


APPEAL  from  the  Allen  Common  Pleas. ' 
Per  Curiam. — ^The  record  in  this  case  presents  no  error. 
The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

WHliam  Thorpe^  for  the  appellants. 


PiOKLBR  V.  Thr  State,  ex  rel.j  &c. 

An  infant  may  at  any  time  disaffirm  liis  power  of  attorney,  and  the 
same  will  cease  to  have  any  validity. 

A  warrant  of  attorney,  executed  by  an  infant,  is  probably  Void. 

The  admission  of  the  prosecmtriz  in  a  bastardy  suit,  that  proyisioii 
for  the  maintenance  of  the  child  has  been  made  to  her  satisfaction, 
to  be  effectiye,  must  be  made  in  open  Court,  though  such  admission 
may  have  been  made  and  reduced  to  writing  out  of  Court. 
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An  agreement  of  an  infant  prosecrntriz  in  sncli  suit,  to  take  a  gireii 
Bum  as  a  sufficient  provision  for  the  maintenance  of  the  child,  wouM 
not  har  her  acUon. 

APPEAL  from  the  Wcishinffton  Circuit  Court. 

Davison,  J. — ^Prosecution  for  bastardy.  Upon  the  calling 
of  the  cause  in  the  Circuit  Court,  Cyn^  L.  Dunham^  an  at- 
torney of  that  Court,  appeared,  and  produced  the  following 
power  of  attorney,  viz: 

"TA^  State  on  the  relation  of  Catharine  BricJdey  v.  Jamea 
M.  PiekUr.  I  hereby  acknowledge  that  ample  provision  for 
the  maintenance  of  the  bastard  child,  in  the  complaint  in  this 
case  mentioned,  has  been  made  by  the  defendant,  James  Pick- 
leTy  and  I  authorize  Cyrus  L.  Ihinhamj  or  any  other  attorney 
of  the  Washington  Circuit  Court,  to  appear  for  me,  and  make 
the  proper  entry,  in  accordance  with  the  foregoing,  on  the 
records  of  said  Court.    March,  1857. 

Catharine  Bricklbt,  [seal.]" 

The  attorney  also  produced  the  affidavit  of  Aulsey  and 
Nancy  WilliamSy  who  therein  severally  testified  that  they 
were  present  at  the  time  the  above  power  of  attorney  was 
executed  by  Catharine  Brickley;  that  the  same  was  read  to  her, 
and  she  signed  it  of  her  own  accord,  by  making  her  mark; 
and  that  the  defendant,  IHckler,  made  a  note  for  25  dollars, 
payable  to  said  Catharine  at  six  months,  which  was  then  de- 
livered to  her.  And  thereupon  the  attorney,  by  virtue  of 
said  power,  moved  the  Court,  in  the  name  of  Catharine 
Brickley f  to  enter  upon  the  record,  that  provision  had  been 
made  to  her  satisfaction  for  the  support  of  the  bastard  child, 
and  that  upon  such  entry  being  made,  said  cause  be  dismissed. 
To  this  motion  the  prosecuting  attorney  objected ;  and  in  sup- 
port of  the  objection,  presented  the  affidavit  of  said  Catharine^ 
who  therein  testifies  that  she  never  saw,  signed,  or  in  any 
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way  executed,  the  writing,  which  Dunham^  as  attorney,  moves 
to  be  entered  on  the  records  of  this  Court,  as  an  admission, 
on  her  part,  that  provision  has  been  made  by  the  defendant 
for  the  support  of  her  bastard  chrld;  that  she  is  not  21  years 
of  age,  can  not  write  her  name,  and  knows  but  little  of  the 
effect  of  written  instruments ;  that  the  defendant  promised 
to  support  her  and  her  child,  and,  some  time  last  spring,  paid 
her  4  dollars,  which  included  all  the  support  she  or  her  child 
has  ever  received  from  him.  The  affidavit  of  one  James 
Bricldey  was  also  produced.  He  deposed  that  he  was  the 
brother  of  Catharine  Brickley;  that  she  is  not  21  years  of  age, 
is  entirely  inexperienced  in  matters  of  business,  and  knows 
next  to  nothing  of  the  effect  of  her  acts  in  such  things ;  that 
he  has  never  heard  her  speak  of  said  power  of  attorney  until 
this  day,  when   he  first  heard  of  it  in  Court. 

The  record  shows  that  the  Court  overruled  DunhanCs  mo- 
tion— refused  to  allow  the  proposed  entry  to  be  made  on  the 
record — and  refused  to  dismiss  the  case.  Was  this  ruling 
correct? 

Section  17,^ of  the  act  regulating  prosecutions  in  cases  of 
bastardy,  says:  **The  prosecuting  witness  may,  at  any  time 
before  the  final  judgment,  dismiss  such  suit,  if  she  shall  enter 
of  record  an  admission,  that  provision  for  the  maintenance  of 
the  child  has  been  made  to  her  satisfaction;  such  entry  shall 
be  a  bar  to  all  other  prosecutions  for  the  same  cause  and  pur- 
pose." 2  R.  S.  p.  489.  In  The  State  v.  Wilson,  16  Ind.  134, 
the  question,  "whether,"  under  the  section  just  recited,  "a 
binding  contract  could  be  made  out  of  Court,  without  its  con- 
firmation in  Court,  by  the  prosecrutrix,  especially  if  she  was 
an  infant?"  is  alluded  to,  but  left  undecided.  In  this  case, 
however,  that  question  plainly  arises  in  the  record;  because 
here  the  alleged  contract  appears  to  have  been  made  out  of 
Court — ^was  not  confirmed  in  Court  by  the  prosecuting  wit-- 
ness — and  she,  it  is  conceded,  was  an  infant.    And  admitting 
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it  to  be  tme  that  she  really  did  make  the  power  of  attorney, 
authorizing  Dunham  to  enter  of  record  her  admission,  ^Hhat 
provision  for  the  support  of  the  child  had  been  made/'  Still, 
in  the  execution  of  that  power,  the  attorney  had  no  interest, 
and  consequently  she  had  a  right  to  revoke  it  at  her  pleasure; 
and  that  she  did  exercise  that  right,  in  this  instance,  is  evi- 
dent from  her  resistance  to  the  attorney's  motion  for  leave  to 
execute  it.  Indeed,  it  may  be  well  doubted  whether  the  au- 
thority, under  which  Dunham  proposed  to  act,  is  not  within 
the  general  rule,  ^Hhat  a  warrant  of  attorney,  executed  by  an 
infant,  is  void."  Story  on  Agency,  pp.  463,  474,  477;  Knox 
V.  Macky  22  Penn.  887;  Waples  v.  Hastings^  8  Harring.  408. 
The  power  of  attorney  being  thus  ineffective,  the  Court  com- 
mitted no  error  in  overruling  DunharrCa  motion,  because  he 
had  no  rightful  authority  to  make  it.  But  there  is  another 
ground  upon  which  the  ruling  of  the  Court  may  be  sustained. 
As  we  understand  the  statute,  the  Court  can  not  order  the 
entry  of  admission  to  be  made  on  the  record,  unless,  at  the 
instance  of  prosecrutrix  herself;  and  until  such  entry  is 
made,  the  suit  can  not  be  dismissed.  This  construction  is,  it 
seems  to  us,  correct;  and  being  so,  it  settles  the  question;  be- 
cause, in  this  case,  she  not  only  made  no  motion  for  leave  to 
make  such  entry,  but  disaffirmed  all  contracts  between  her 
and  the  defendant,  relative  to  the  support  of  the  chUd.  The 
statute  evidently  requires  the  admission  of  the  prosecrutrix, 
^Hhat  provision  for  the  maintenance  of  the  child  has  been 
made  to  her  satisfaction,"  to  be  confirmed  and  acted  upon  by 
her  in  Court,  though  such  admission  may  have  been  made 
and  reduced  to  writing  out  of  Court.  Proper  issues  having 
been  made,  the  cause  was  submitted  to  a  jury,  who  found  for 
the  plaintiff.  Motion  for  a  new  trial  denied,  and  judgment 
on  the  verdict. 

At  the  proper  time  the  Court  thus  charged  the  jury.    "If 
you  find  the  defendant  to  be  the  father  of  the  bastard  child 
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named  in  the  complaint,  and  also  find  that  the  plaintifi's  re- 
lator had,  after  the  birth  of  the  child,  agreed  with  the  drf^md- 
ant  to  take  25  dollars  as  a  sufficient  provision  for  the  mainr 
tenance  ^f  said  child,  such  agreement  would  not  bar  this 
action,  if  the  woman,  at  the  time  she  made  that  agreement, 
was  proved  to  have  been  under  the  age  of  21  yews."  The 
giving  of  this  instruction  is  assigned  for  error  We  think  it 
was  a  proper  direction  to  the  jury ;  not  on  the  ground  merely 
that  the  prosecrutrix  was  under  the  age  of  21  years,  but  for 
*the  reason,  that,  being  an  infant,  the  provision  which  she 
agreed  to  take,  should  have  been  assented  to  and  affirmed  by 
her  in  open  Court.  Whether,  in  case  she  had  been  an  adult, 
the  defendant  could  have  set  up  such  agreement^  in  bar  of  the 
action,  is  a  question  not  before  us. 

Other  errors  are  assigned;  but  the  points  which  they  in- 
volve do  not  appear  to  have  been  presented  to  the  considera- 
tion of  the  lower  Court,  and  will  not,  therefore,  be  noticed 
by  this  Court, 

Per  Curiam. — ^The  judgment  is  afEUmed,  with  5  per  cent 
damages  and  costs. 

Dunham  ^  Heffren^  for  the  appellant. 


Dunham  and  Others  v.  Hanna  and  Others. 

The  rale  that  partnership  assets  are  to  be  applied  to  the  payment  of 
partnership  debts,  before  the  creditors  of  one  of  the  partners  can 
derive  any  benefit  from  them,  arises  out  of  the  equities  subsisting 
between  the  partners,  and  not  from  any  preference  given  to  the 
joint  creditors. 

As  soon  therefore  as  these  equities  cease  to  exist,  from  any  cause,  the 
preferred  lien  of  the  joint  creditors  would  also  cease  to  exist. 
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APPEAL  from  the  Miami  Circuit  Court 

PxBKiKBy  J. — ^In  the  Spring  of  1857,  Burr  and  Nicldin  be- 
came partners  in  the  grocery  buainess.  On  the  28th  of  Octo- 
ber foUowingy  Nicklin  Bold  out  his  interest  in  the  firm  to  his 
co-partner,  Burr^  and  retired,  leaving  jBizrr  in  the  prosecution 
of  the  business  on  his  own  account.  Such  the  jury  found  the 
facts  to  be,  and  the  evidence  tends  to  justify  the  finding. 
While  thus  prosecuting  the  business,  Burr,  at  three  several 
times,  made  additions  to  the  stock  by  purchases  on  his  owd 
account. 

About  six  weeks  after  Burr  had  become  the  individual 
owner  of  the  stock  in  trade,  an  execution  was  levied  upon 
the  entire  amount  of  it  then  in  his  possession,  including  his 
individual  purchases,  in  favor  of  Hugh  Hannay  which  execu- 
tion was  upon  a  judgment  in  favor  of  Hanna  against  Burr^ 
for  an  individual  debt  of  the  latter. 

The  creditors  of  the  firm  of  Burr  and  Nicklin  then  pro- 
ceeded to  obtain  judgment  against  the  latter  upon  their 
claims;  and,  having  done  so,  prayed  that  the  property  levied 
on  by  virtue  of  the  execution  in  favor  of  Hanna^  should  be 
made  subject  first  to  the  payment  of  the  partnership  debts. 
They  were  defeated  below;  and  that  judgment  must  be 
affirmed. 

^<  The  rule  that  partnership  assets  are  to  be  applied  to  the 
payment  of  partnership  debts  before  the  creditors  of  one  of 
the  partners  can  derive  any  benefit  from  them,  arises  from 
the  equities  subsisting  between  the  partners,  and  not  from 
any  preference  given  to  the  joint  creditors;'*  '^ and,  hence,  it 
would  seem  to  follow  that  if  the  partnership  equity,  as  be- 
tween the  individual  partners,  was,  from  any  cause,  to  cease, 
the  preferred  lien  of  the  joint  creditors  would  also  expire; 
and  this  we  find  to  be  the  fact,  for  where  one  partner,  there 
being  two,  sells  his  interest  to  the  other,  the  lien  of  the  joint 
creditors  is  gone."     Williams  on   Personal  Prop.,  2d  Am. 
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ed.,  p.  836,  in  note;  Story  on  Partnership,  sec.  858  et  seq.  See 
Frank  v.  Peters,  9  In<J.  848;  McTaggart  v.  B4>se,  14  id.  230. 

Per  Curiam. — The  judgment  h  affirmed,  with  costs. 

W.  Z.  Stewart,  0.  Blake  and  John  W.  Washbumej  for  the 
appellants. 

D.  2).  Pratt,  D.  P.  Baldwin  and  J.  D.  Conner,  for  the 
appellees. 


Chapman  v.  Reed  and  Others. 

This  Conrt  will  not  disturb  a  verdict  which  the  eyidence  tends  to  sus- 
tain. 

APPEAL  from  the  Kosciusko  Circuit  Court. 

Per  Curiam. — Suit  on  an  account.  Answer:  denial,  pay- 
ment and  statute  of  limitations. 

The  question  turns  upon  whether  the  finding  is  sustained 
in  view  of  the  evidence  in  reference  to  the  date  of  the  pur- 
chase of  a  part  of  the  goods,  &c. 

As  there  is  evidence  tending  to  support  that  finding,  we 
can  not  reverse  the  judgment. 

The  judgment  is  affirmed,  with  3  per  ceiit.  damages  and 
costs. 

James  S.  Frazier  and  G.   W.  Frazier,  for  the  appellant 

Carpenter  ^  JSaym^ond,  for  the  appellees. 
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Anthony  v.  Slonakeb. 

• 

An  answer,  setting  np  matter  of  defence  which  is  admissible  in  evi- 
lence  under  the  general  denial,  may  be  stricken  oat,  where  the  gen- 
eral denial  has  been  pleaded. 

The  endorsee  of  a  note  is  under  no  obligations  to  see  that  the  payee 
performs  avy  contract  which  may  have,  been  the  consideration  for 
which  the  note  was  given,  because  if  he  were  defeated  in  his  action 
against  the  maker  he  could  proceed  against  his  endorser. 

APPEAL  from  the  Bdawarp  Circuit  Court. 

WoRDEN,  J. — Suit  by  Slonaker^  the  holder,  against -4nfAowy, 
as  endorser  of  a  promissory  note.    Judgment  for  the  plaintiff. 

The  note  was  made  by  one  Taylor  to  Barilett^  and  by  th« 
latter  indorsed  to  Jones^  who  endorsed  it  to  the  defendant,  bj 
whom  it  was  endorsed  to  the  plaintiff. 

Slonaker  first  sued  Taylor ^  the  maker,  who  succeBsfuUy  set 
up  the  defence  t||at  the  note  was  given  in  part  consideration 
for  a  piece  of  land,  and  that  BartUtt,  the  payee,  had  neither 
conveyed  nor  offered  to  convey  the  land  according  to  the 
terms  of  his  agreement.  It  is  averred  in  the  complaint  here- 
in that  Anthony  was  duly  notified  of  the  suit  against  Taylor^ 
and  the  defence  set  up  by  him. 

A  demurrer  was  filed  to  the  complaint,  which  was  over- 
ruled. This  is  complained  of  as  an  error.  There  was  no  ex- 
ception taken  to  the  ruling  in  this  respect,  and  besides  that, 
the  complaint,  in  our  opinion,  is  clearly  good. 

The  defendant  filed  an  answer,  and  an  amended  answer  of 
several  paragraphs.  A  paragraph  of  the  amended  answer 
was  stricken  out  on  motion.  This  paragraph  merely  denied 
that  Anthony  had  notice  of  the  suit  against  Taylor.  This  was 
rightly  stricken  out,  as  the  matter  was  embraced  in  the  gen- 
eral denial  which  was  in. 

A  demurrer  was  rightly  sustained  to  several  other  para- 
graphs of  the  answer.  It  is  unnecessary  to  set  these  para- 
VoL.  XVin.— 18 
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graphs  out  at  length.  They  all  proceed  on  the  theory  that  it 
was  the  duty  of  Slonaker,  he  knowing  the  consideratian  for 
which  the  note  was  given,  to  see  that  Bartlett  made  or  ofiered 
to  make  a  conveyance  of  the  land.  This  was  a  matter  about 
which  Slonaker  was  under  no  obligation  to  trouble  himself. 
He  had  a  right  to  sue  the  maker  on  the  note,  and  if  a  legal 
defence  was  successfully  set  up,  his  right  of  action  against  his 
endorser  was  perfect. 

It  is  also  insisted  that  error  was  committed  in  trying  the 
cause  without  an  issue.  It  is  claimed  that  the  fifth  paragraph 
of  the  original  answer  was  not  replied  to.  The  counsel  are 
utterly  mistaken  as  to  the  condition  of  the  record.  The  para- 
graph in  question  is  replied  to  by  denial  of  the  matters  therein 
aUeged. 

What  we  have  said  disposes  of  all  the  points  relied  upon 
for  a  reversal.  There  is  no  error  in  the  record,  at  least  none 
of  which  th'e  appellant  can  complain. 

Fer  Gurianu — ^The  judgment  is  affirmed,  with  costs  and  six 
per  cent,  damages. 

David  Nation  and  (7.  M.  Anthony y  for  the  appellant. 

Walter  March  and  G.  W.  Moore,  for  the  appellee. . 


Sailsbace  v.  Eoons. 


A  party  is  not  required,  in  answering  interrogatories,  to  confine  him- 
self to  a  simple  and  unexplained  negative  or  affirmative  response  to 
qnestions  thus  put  to  him ;  but  he  may  give  such  explanations,  and 
state  such  circumstances,  as  are  necessary  to  a  full  and  &ir  under- 
standing of  the  matters  on  which  he  is  interrogated. 

APPEAL  from  the  Wayne  Circuit  Court 
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Per  Omriam. — Action  by  Koona  agarnst  the  appellants,  upon 
the  following  contract,  yiz : 

^^An  agreement  made  and  entered  into  this  day  between 
Enoch  Bailsback  and  Jehiel  JRailsbackj  of  the  county  of  Waynes 
and  State  of  Indianay  of  the  one  part,  and  Benjamin  Koons^ 
of  the  county  and  State  aforesaid,  of  the  second  part,  wit- 
nesseth :  The  said  parties  of  the  first  part  agree  to  sell  and 
deliver  to  the  said  party  of  the  second  part,  one  hundred  head 
of  fat  hogs,  to  average  two  hundred  and  twenty  pounds  or 
upwards,  net,  at  ($5  50)  5  dollars  and  fifty  cents  per  hundred 
pounds  net;  the  said  hogs  to  be  delivered  at  the  Richmond 
Depots  on  the  10th  to  the  15th  days  of  December ^  1859.  The 
said  Koons  agrees  to  pay  the  said  parties  as  above  stated,  and 
pay  ($100)  100  dollars  down,  ($400)  400  dollars  on  the  first 
day  of  January y  1859,  and  the  balance  when  the  hogs  are  de* 
livered.    Witness  our  hands  this  first  day  of  December,  1858. 

Enoch  Raelsback. 

Jehiel  Railsbaok. 

Bbnjahin  Koons." 
This  agreement  was  modified  by  a  subsequent  agreement 
between  the  parties,  as  follows : 

"Richmond,  January  19M,  1859. 
"We,  Enoch  and  Jehiel  Railsback,  have  this  day  sold  to 
Benjamin  Koons  one  promissory  note,  executed  by  Bernard 
ToscUog^  dated  February  22d,  1858,  due  the  25th  day  of  2)e- 
eember,  1859,  for  the  sum  of  1,000  dollars,  with  interest  from 
date,  payable  to  the  said  Enoch  and  Jehiel  Bailsbacky  which 
we  hereby  agree  to  take  back  of  the  said  Koons,  if  not  paid 
by  the  said  Toschlog  when  matured,  in  payment  as  far  as  it 
may  pay  towards  a  certain  lot  of  hogs  which  we  have  agreed 
to  sell  and  deliver  to  said  Koons  in  December,  1859,  allowing 
him  the  full  amount  of  principal  and  interest  up  to  the  time 
of  our  settlement.  Jehiel  Railsbaok, 

Enoch  Railsbaok.'' 
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It  iB  ayerred  that  the  plaintiff  paid  the  100  dollars  to  be 
paid  down,  and  was  ready  and  willing  to  receive  and  pay  for 
the  hogs  in  accordance  with  the  terms  of  the  modified  agree- 
ment,  but  that  the  defendant  failed  and  refused  to  deliver 
them;  that  the  note  against  Toschlog  remains  wholly  un- 
paid, and  the  plaintiff  brings  it  into^Court,  &o. 

The  complaint  is  objected  to  on  the  ground  that  as  the 
hogs  were  not  delivered,  the  1,000  dollar  note  could  not  be 
made  available  to  show  a  compliance  with  the  contract  on 
the  part  of  the  plaintiff.  Or,  in  other  words,  as  the  appel- 
lant's counsel  have  stated  the  proposition,  ^Hhe  second  agree- 
ment would  render  the  1,000  dollar  note  a  good  payment  on 
the  hogs  if  they  had  been  delivered;  but  as  they  were  not  de- 
livered, the  remedy  then  was  on  the  note." 

We  are  inclined  to  think,  that  as  the  defendants  agreed 
upon  the  note  not  being  paid  at  maturity,  to  receive  it  back 
in  payment  for  the  hogs,  the  plaintiff  had  the  right  to  dis- 
charge his  part  of  the  contract  by  the  note,  although  the 
hogs  were  not  delivered. 

The  defendant  pleaded,  amongst  other  things,  that  the 
plaintiff  did  not  pay  the  400  dollars  as  provided  for  in  the 
original  agreement.  A  demurrer  was  correctly  sustained  to 
this  paragraph  of  the  answer.  It  is  obvious  that  the  second 
agreement  changed  the  mode'  and  time  of  payment,  and 
amounted  to  a  waiver  of  the  400  dollar  payment,  as  originally 
stipulated  for. 

There  was  a  trial  by  the  Court;  finding  and  judgment  for 
the  plaintiff. 

The  defendant  propounded  to  the  plaintiff  the  following 
interrogatories : 

"  1st.  State  whether  more  than  88  dollars  was  paid  by  yon 
to  the  defendants  on  said  contract,  on  December  6th,  1858,  and 
for  which  said  100  dollar  receipt  was  given,  and  if  so,  state 
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what  waoaiit  waa  paid,  and  whether  said  100  dollars  was 
pidd,  and  if  m>t,  what  portion  of  it. 

"2d,  State  whether  you  ever  paid  defendant  more  than 
850  dollars  on  said  ToscUog  note,  and  if  so,  what  amount  did 
you  pay,  and  when." 

To  these  interrogatories  the  plaintiff  answered  as  follows: 

"To  the  first  he  admits  he  only  paid  88  dollars^^for  the  100 
dollar  receipt,  and  the  recLSon  was  this:  the  defendants  wanted 
some  money  on  the  proposed  hog  contract,  which  was  finally 
consummated  on  the  first  of  December^  1859,  and,  as  an  in* 
ducement  to  get  the  respondent  to  agree  to  give  5  dollars  and 
50  cents  per  hundred  for  their  hogs,  promised  to  allow  the 
respondent  a  per  cent,  on  advancements  ^qual  to  bank  inter- 
est, and  gave  him  the  100  dollar  receipt  for  88  dollars/' 

In  reply  to  the  second,  the  respondent  says,  that  after  the 
payment  of  the  first  installment,  as  aforesaid,  the  defendant, 
Enoch  Bailsback,  appeared  anxious  to  get  more  mon^y  than 
the  second  installment  of  400  dollars  on  the  agreement  men- 
tioned, and  proposed  to  sell  the  respondent  the  Toschlog  note 
of  1,000  dollars;  and  finally  proposed  that  if  the  defendant 
would  pay  him  850  dollars  for  the  note,  the  400  dollar  install- 
ment, which  was  to  be  paid  on  the  first  day  of  January^  1859, 
might  be  waived  and  merged  into  the  note  trade.  In  pursu- 
ance of  this  agreement,  the  Toschlog  note  was  purchased,  for 
which  the  respondent  agreed  to  pay  850  dollars;  and  the  de- 
fendants, as  an  indemnity,  entered  into  the  agreement  of 
date  the  19th  of  January y  1859,  set  forth  in  the  complaint. 
About  700  dollars,  perhaps  750,  were  paid  the  19th  of  Janu- 
ary,  1859,  and  the  balance  in  a  few  days  afterwards. 

The  defendants  moved  to  strike  out  of  the  answer  to  the 
first  interrogatory  that  part  commencing  with,  and  following 
the  words,  "  and  the  reason  was  this,"  as  not  being  respon- 
sive, &c. 

They  moved  also  to  strike  out  all  of  the  answer  to  the  sec- 
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ond,  becaase,  pretending  to  answer  the  interrogatory,  the 
plaintiff  interweaves  with  his  answer  matters  "which  he  has 
no  right  to  embrace  therein. 

These  motions  were  overruled,  and  exception  taken. 

These  rulings  of  the  Court  we  regard  as  correct.  The  an- 
swers were  responsive  to  the  interrogatories,  clearly  admitting 
that  only  88  dollars  was  paid  in  the  one  case,  and  850  dollars 
ill  the  other.  But  a  party  is  not  bound  to  confine  himself,  in 
answering  interrogatories,  to  a  simple  and  unexplained  nega- 
tive or  affirmative  response  to  questions  thus  put  to  him.  He 
may  give  such  explanations,  and  state  such  circumstances,  as 
are  necessary  to  a  full  and  fair  understanding  of  the  matters 
upon  which  he  is  interrogated.  Indeed,  the  statute  provides 
that  he  may  state  in  his  answer  ^'ali  relative  matters  in  avoid- 
ance."   Code,  sec.  808. 

The  hogs,  at  the  weight  and  price,  stipulated  for,  would 
amount  to  14  dollars  more  than  the  88  dollar  payment,  (which 
was  all  the  Court  allowed  in  respect  to  a  receipt  given  for  100 
dollars,  as  the  first  payment  on  the  contract),  ^nd  the  Tasc/Uog 
note  and  interest.  It  is  objected  that  there  is  no  proof  that 
the  plaintiff  was  ready  and  willing  to  make  the  payment  of 
this  balance  of  14  dollars,  had  the  hogs  been  delivered. 

There  is  no  direct  proof  on  this  point,  but  there  are  facts 
in  the  case  from  which  it  might  be  inferred,  and  we  are  not 
disposed  to  disturb  the  finding  of  the  Court  below  in  this 
respect. 

The  judgment  is  affirmed,  with  costs. 

J.  P.  Siddall  and  J.  Railsbacky  for  the  appellant. 

John  Yaryariy  for  the  appellee. 


MAY  TERM,  1862.  27a 

Walter  and  Others  v.  Palmer  and  Others. 

Waltkb  and  Others  v.  Palmsr  and  Others. 

As  a  general  rale,  a  sheriff  may  be  allowed  to  amend  his  return  on 
an  execution,  where  it  defectively  describes  the  land  levied  on,  but 
the  Court,  though  it  may  allow  him  so  to  amend,  has  no  power  to 
compel  him  to  do  so,  or  to  make  the  order  directing  such  amend-  ■ 
ment  to  be  made. 

APPEAL  from  the  Delaware  Circuit  Court. 

JDavison,  J. — This  w^s  a  proceeding  by  notice  and  motion 
to  correct  a  levy  and  return  of  an  execution.  The  appellees, 
Courtland  Palmer  and  Francis  T.  Wallace^  were  the  plaintiffs, 
and  William  Estill,  Mattheio  Jack,  Walter  March,  as  executor 
of  John  Jack,  deceased,  and  Susan,  Emily  and  Martha  Jacky 
heirs  of  said  deceased,  were  defendants.  The  notice  is  direct- 
ed to  the  defendant,  and  alleges  these  facts :  At  the  March 
term,  1858,  the  plaintiffs,  Palmer  and  Wallace,  recovered  a 
judgment  in  the  Delaware  Circuit  Court  against  John  Jack, 
then  in  life,  but  now  deceased,  William  Estill  and  Matthew 
Jack,  for  1,172  dollars.  On  the  19th  of  July,  1859,'an  execu- 
tion was  duly  issued,  upon  this  judgmq;it,  to  the  sheriff*  of 
Delaware  county,  who  levied  the  same  "  on  the  west  half  of 
the  south-west  quarter,  and  the  south-cast  quarter  of  the 
south-west  quarter,  and  the  west  half  of  the  north-east  quar- 
ter of  the  south-west  quarter  of  section  26,  township  22, 
north  of  range  10  east,  and  the  following  tract,  commencing 
on  the  north-west  corner  of  Peter  Allen's  three  acree  lot,  at  a 
rock  in  the  middle  of  the  Walnut  street  turnpike,  thci^ce  run- 
ning east  295  xVo  feet  to  a  stake,  thence  north  147  ,*f,,  feet  to 
the  place  of  beginning;  being  a  part  of  the  south-west  quar- 
ter of  sec.  15,  township  20,  range  10,  containing  one  acre, 
more  or  less,  all  in  said  county  of  Delaware^* 

It  is  averred  that  the  sheriff  advertised  said  lands  for  sale 
on  the  27tb  of  August,  1859,  and  that  by  his  mistake  and  neg- 
ligence he  omitted  to  enter  and  record  on  said  execution  all 
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that  part  of  the  land  deBcril)ed  as  being  in  section  26,  town- 
ship 22,  range  10,  and  also,  by  his  mistake  and  negligence, 
^  he  failed  to  get  and  record  a  tme  description  of  the  one  acre 
piece  above  described  as  being  in  sec.  15,  township  20,  range 
10.  The  notice  concludes  thus:  "You  are,  therefore,  noti- 
fied that,  on  the  second  day  of  the  next  term  of  said  Circuit 
Court,  the  plaintiffs  will  move  to  correct  said  levy  and  return 
and  make  the  same  read  as  herein  described.'^ 
.  The  defendants  demurred: 

1.  To  the  notice. 

2.  To  that  part  of  it  which  relates  to  the  lands  situate  in 
section  26 ;  and 

8.  There  was  a  separate  demurrer  for  a  defect  of  parties. 

The  first  and  third  demurrers  were  overruled,  and  the 
second  sustained. 

Defendants  answered  by  four  paragraphs :  The  first,  second 
and  third  led  to  issues  of  fact;  to  the  fourth  the  Court  sus- 
tained a  demurrer.  The  issues  were  submitted  to  the  Court 
who  found  for  the  plaintiffs,  and  having  refused  a  new  trial, 
adjudged  that  the  said  levy  and  return  be  corrected,  as  moved 
by  the  plaintiffs. 

These  various  rulings  of  the  Court,  in  overruling  the  de- 
murrers to  the  notice,  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  the  answer,  and  in  refusing  a  new  trial,  are  as- 
signed for  error.  As  a  general  rule  a  sherifi  may  be  allowed 
to  amend  his  return  on  an  execution,  where  it  defectively  de- 
scribes the  lands  levied  on;  but  the  Court,  though  it  may 
allow  him  so  to  amend,  has  no  power  to  compel  him  to  do  so,  or 
to  make  an  order  directing  such  amendmtot  to  be  made. 
And  if  the  notice  and  motion  in  this  case  be  regarded  a  com- 
plaint to  allow  the  sheriff  to  make  the  proposed  amendment, 
it  is,  plainly,  defective ;  because  the  sheriff,  who  is  alone  author- . 
ized,  by  permission  of  the  Court,  to  correct  his  return,  ought 
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to  be,  but  is  not,  made  a  party  to  the  proceeding.  Allen  on 
Sheriffs,  p.  260. 

Fer  Curiam. — ^The  jadgment  is  reversed  with  costs.  Cause 
remanded. 

Walttr  March,  for  the  appellants. 

David  Nation^  for  the  appellees. 


Watson  v.  Bbabout. 


I  18  dri' 


The  undertaking  expressed  in  these  words,  *'/,  A  B  agree  to  stand 
as  surety  for  C  Dm  the  above  agreement,"  does  not  create  the  rela- 
tion of  guarantor,  but  makes  A  B  primarily  and  absolutely  liable, 
and  a  joint  action  will  lie  against  him  and  CD, 

In  an  action  against  the  principal  and  his  surety  in  an  agreement,  the 
issue  of  suretyship,  under  sections  674  and  675,  2  R.  S.,  p.  186, 
can  not  be  made  unless  the  principal  is  legally  before  the  Court,  so 
that  judgment  can  be  rendered  against  him  upon  the  trial. 

APPEAL  from  the  Rush  Common  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  brought 
this  action  against  James  E.  Watson  and  Hayden  P.  Watso% 
upon  a  written  agreement  in  these  words,  viz : 

"Agreement  between  Jamts  JK.  Waison  and  William  J".  Bea^ 
bout:  The  said  Beahout  agrees  to  commence  labor  for  the  said 
Watson  on  the  Ist  of  March,  1858,  and  continue  to  work  at 
the  farming  business  for  said  Watson  until  the  Ist  of  Septem^ 
her  then  next  following.  The  said  Watson  agrees  to  pay  the 
said  Beabout  15  dollars  per  month  for  the  labor  so  performed. 
.  Also,  to  board,  wash  and  mend  for  said  Beabout  during  the 
time  above  mentioned.    The  said  Watson  is  to  pay  said  Bea- 
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bout  as  much  of  the  wages,  during  said  time,  as  he  may  need, 
not  to  exceed  10  dollars,  and  the  remainder  at  the  expiration 
of  the  term  above  mentioned,  waiving  the  appraisement  laws 
of  Indiana^  signed  by  the  parties,  and  dated  this  24th  of  Feth 
ruary,  1858,  Wm.  J.  Bbabout." 

"Jas.  E.  Watson." 

"I,  Hay  den  P.  WatsoUy  agree  to  stand  as  surety  for  James 
E,  Watson  in  the  above  agreement.. 

"Hayden  p.  Watson." 

The  plaintiff  alleges,  in  his  complaint,  that  he  has  performed 
his  part  of  said  agreement  faithfully ;  but  that  the  defendants, 
James  E.  and  Hayden  P.,  have  not,  nor  has  either  of  them, 
performed  the  agreement  on  their  part  to  be  performed.  And 
that,  by  reason  of  such  non-performance,  the  defendants  be- 
came and  were,  on  the  1st  of  September^  1858,  ihdebted  to  the 
plaintiff  90  dollars.  Wherefore,  Ac.  Process  was  returned' 
not  found  as  to  James  E.  Watson,  and  as  to  him  the  case  was 
continued;  the  other  defendant,  Hayden  P.  Watsov,  appeared 
and  demurred  to  the  complaint;  but  his  demurrer  was  over- 
ruled and  he  excepted. 

The  ground  relied  on,  in  support  of  the  demurrer,  is,  that 
the  undertaking  of  the  defendant,  viz :  "I,  Hayden  P.  Wat- 
son,  agree  to  stand  as  surety  for  James  E,  Watson  on  the  above 
agreement,"  renders  him  a  mere  guarantor,  and  that  as  such 
he  could  not  be  sued,  upon  his  contract,  until  after  a  failure 
to  collect  the  demand  from  the  principal  debtor.  We  are  not 
inclined  to  adopt  this  construction.  The  contract  before  us 
is  absolute,  on  its  face,  the  defendant  ^^  agrees  to  stand  as 
surety,"  that  is,  as  his  principal  is  bound,  he  also  agrees  to 
bind  himself,  and  the  result  is,  a  joint  suit  against  him  and 
the  principal  debtor  is  maintainable.  Bumham  v.  OaUatiny 
11  Ind.  295;  2  Bouvier's  Law  Diet.  570;  2  Am.  Lead.  Cases, 
99.    And  the  engagement  of  the  defendant,  being  thus  on- 
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conditional,  in  order  to  sustain  the  action,  a  failure  to  collect 
the  demand  from  the  principal  need  not  be  shown. 

The  defendant  answered  by  a  general  denial  ^d  three  spe- 
cial paragraphs.  To  the  second  a  demurrer  was  sustained, 
and  upon  the  third  and  fourth  issues  were  made.  The  Court 
tried  the  cause  and  found  for  the  plaintiff;  new  trial  refused 
and  judgment.  The  second  paragraph  of  the  answer,  to 
which  a  demurrer  was  sustained,  alleges  "that  James  JE,  Wat- 
son is  the  principal  in  the  contract  sued  on,  and  that  this  de- 
fendant signed  the  same  as  surety  only;  that  said  James  E. 
is  a  resident  of  Indiana^  and  has  not  been  served  with  process 
in  this  case,  and  that  he  is  solvent  and  able  to  pay  said  sup- 
posed debt,  &c.  This  defence,  it  is  argued,  was  intended  to 
raise  the  question  of  suretyship,  and  give  the  defendant  the 
benefit  secured  by  sections  674  and  675  of  the  practice  act. 
These  sections  provide  that:  "Whenever  any  action  is 
brought  against  two  or  more  defendants,  upon  a  contract,  any 
one  or  more  of  the  defendants,  being  surety  for  the  others, 
the  surety  may,  upon  a  written  complaint  to  the  Court,  cause 
the  question  of  suretyship  to  be  tried  and  determined  upon 
the  issue  made  by  the  parties,  til  the^  trial  of  the  cause,  or  at 
any  time  before  or  after  the  trial,  or  at  a  subsequent  term." 
"K  the  finding  upon  such  issue  be  in  favor  of  the  surety,  the 
Court  shall  make  an  order  directing  the  sheriff  to  levy  the 
execution  first  upon  and  exhaust  the  property  of  the  princi- 
pal, before  a  levy  shall  be  made  upon  the  property  of  the 
surety."    2  R.  8.  p.  186. 

These  sections  contemplate  not  only  an  action  against  two 
or  more  defendants,  but  proceedings  against  them  in  such  ac- 
tion, hence  they  can  not  be  held  to  apply  to  the  case  at  bar, 
because,  as  has  been  seen,  process  as  to  James  JE.  Watson,  the 
principal  debtor,  was  returned  not  found,  and  as  to  him  the 
cause  was  continued,  and  proceeded  to  trial  and  final  judg- 
ment against  the  surety  alone.    The  principal  was  reallj  no 
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party  to  the  proceedings  which  resulted  in  the  judgment  in 
this  case,  and  there  being  no  judgment  against  him,  the  Coort 
could  not  order  his  property  to  be  first  levied  on  and  exhaust- 
ed. We  are  of  opinion  that  the  pleading  under  considera- 
tion did  not,  in  this  instance,  authorize  the  trial  of  the  ques- 
tion of  suretyship,  and,  in  sequence,  the  demurrer  was  .well 
taken. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

Clark  ^  HaddemaUy  for  the  appellant. 

L.  SextoTiy  for  the  appellee. 


Maictindalb  v.  Brown  and  Others. 

In  an  application  to  be  relieved  against  a  judgment,  the  judgment 

plaintijQT  is  entitled  to  notice  of  the  application. 
An  appeal  to  this  Court  from  a  mere  interlocutory  order  is  premature 

and  should  only  be  taken  from  a  final  judgment. 

APPEAL  from  the  Benton  Common  Pleas. 

Hanna,  J. — Suit  on  note;  judgment  by  default.  Near  a 
year  afterwards  the  appellant  moved  the  Court,  on  affidavit 
filed,  to  be  relieved  from  said  judgment.  The  Court  ordered 
the  same  to  be  set  aside,  and  extended  the  time  for  defendant 
until  the  next  term.  At  that  term  the  plaintiffs  appeared 
and  moved  the  Court,  in  writing,  to  set  aside  said  order  for 
several  causes;  among  them,  that  they  were  not  notified  of  the 
motion  at  the  previous  term.  The  motion  wa«  sustained,  the 
order  set  aside,  and  the  judgment  ^< reinstated,^'  and  a  judg- 
ment against  appellant  for  the  costs  at  that  and  the  previous 
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term.  This  ruling  was  excepted  to,  and  the  case  brought 
here  to  reverse  it. 

Unless  the  rendition  of  the  judgment  for  costs  can  be  con- 
sidered as  a  final  decision  of  the  original  motion  for  relief, 
that  motion  is  still  pending,  so  far  as  this  record  shows.  If 
that  is  so  then,  perhaps  the  order  of  the  Court  directing  the 
former  order,  as  to  the  default,  &c.,  to  be  set  aside,  should  be 
viewed  as  a  mere  interlocutory  order  from  which  no  appeal 
lies.  Under  this  view,  the  original  motion  should,  at  the 
proper  time,  have  been  pressed  to  a  decision,  and  the  excep- 
tions taken  to  the  rulings  on  that.  As  it  is,  there  is  nothing 
properly  before  us,  and  we  could  no  more  than  intimate  an 
opinion  upon  the  points  attempted  to  be  presented,  to  the 
effect  that,  perhaps,  the  party  was  entitled  to  notice  of  the 
motion  to  set  aside  the  default.  We  decide  nothing  as  to 
whether  the  relief  sought  could,  in  that  form,  be  granted  after 
the  expiration  of  a  year  from  the  date  of  the  judgment. 

Per  Cktriam. — The  appeal  is  dismissed,  with  costs. 

Broum  ^  FarkCj  for  the  appellant. 


Dbaoon  V,  Schwartz. 


A  departure  in  pleading  is  not  a  sufficient  cauBe  of  demurrer. 

This  Court  will  not  search  for,  or  regard,  errors  not  pointed  out  in 

the  briefs  of  counsel. 
Errors  to  be  available  here,  must  have  been  legally  indicated  below. 

APPEAL  from  the  Wayne  Circuit  Court. 

Hanna,  J. — Lydia  Swartz  sued  Martin^  auditor  of  said 
county,  for  certain  money  in  his  hands,  derived  from  the  sale 
of  a  lot  mortgaged  to  the  school  fund,  and  sold  by  said  ofilcer, 


286  SttPREME  COURT  OF  INPIANA. 

Brown's  Adm'r  v.  Luom  ftad  Others. 

(and  syeri:e<J  to  be  her  property  in  fee  at  the  time  of  sale,) 
being  the  balance  paid  for  the  same  on  said  sale,  over  an 
amount  necessary  to  discharge  said  mortgage,  &c. 

Martin  answered,  that  appellant  claimed  the  same,  brought 
the  money  into  Court,  and  prayed  to  be,  and  was,  discharged. 

Appellant  answered,  averring  that  on,  &c.,  being  about 
two  years  before  the  said  sale,  said  plaintiff  sold  and  conveyed 
said  lot  to  him,  by  deed,  a  copy  of  which  is  set  out.  Reply, 
that  at  the  time  of  said  alleged  conveyance,  she  was  a  mar- 
ried woman. 

Demurrer  to  the  reply  overruled.  It  is  urged  that  the  re- 
ply was  a  departure.  If  that  was  the  only  objection  to  it,  we 
have  decided  that  it  is  not  a  sufficient  cause  of  demurrer. 
BeiUy  v.  Mucker y  16  Ind.  808.  No  other  objection  is  pointed 
out  in  the  brief  of  counsel,  and  under  the  rule,  we  do  not 
search  for  others.  In  point  of  fact,  the  supposed  departure 
does  not,  perhaps,  exist.    Trial;  judgment  for  the  plainti£ 

There  was  a  motion  for  a  new  trial  made,  and  overruled. 
There  is  no  assignment  of  error  upon  said  ruling.  But  there 
are  assignments  intended  to  question  the  correctness  of  the 
finding  of  the  Court  upon  the  evidence.  This  could  be 
reached  only  through  a  motion  for  a  new  trial,  and  conse- 
quently the  ruling  on  that  motion  should  be  presented  to 
bring  the  evidence  before  us. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

John  Yaryany  for  the  appellant. 

Bickle  ^  Burchenaly  and  Morton  ^  Kibbeyy  for  the  appellee. 


Brown's  Administrator  v.  Lucas  and  Others. 

An  application  for  a  review  mast  be  made  within  three  years  flrom 
ihe  date  of  the  judgment. 
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APPEAL  from  the  Cass  Circuit  Court. 

Pbrkiks,  J: — Ou  the  8d  day  of  November^  1867,  Lucas, 
SimondSj  and  others  recovered  judgment  in  the  Cass  Circuit 
Court  against  th^  Wabash  Valley  Bank,  one  of  the  free  banks 
of  Indiana,  and  Brown  and  others,  stockholders  therein. 
The  judgment  was  specific  as  to  the  amount  each  of  the 
stockholders  was  to  pay. 

The  record  of  the  suit  in  which  that  judgment  was  ren- 
dered, does  not  appear  in  the  transcript  of  the  cause  now  be- 
fore us,  and  we  can  not  say  therefore,  what  was  adjudicated 
in  it.  An  execution  was  issued  upon  the  judgment  men- 
tioned, and  levied  upon  the  property  of  Brown^  one  of  the 
stockholders,  against  whom  a  judgment  individually  was  ren- 
dered. The  case  now  before  us  was. instituted  by  Brown  to 
enjoin  a  sale  of  his  property  on  that  execution,  and  he  set  up 
in  his  first  complaint,  that  before  that  judgment  was  ren- 
dered, he  had  paid  the  amount,  or  nearly  so,  for  which  he 
was  liable  as  a  stockholder,  to  the  bank,  or  to  other  creditors 
of  the  bank;  that  other  stockholders  had  not  paid,  &c.;  and 
that  he  thought  the  bank  had  assets  in  the  hands  of  a  trus- 
tee,  &c.;  and  that  the  bank  did  not  comply  with  the  requisi- 
tions of  the  act  of  1855,  and,  consequently,  in  that  year 
ceased  to  exist  as  a  corporation. 

Thus  stood  the  complaint  up  to  the  January  term,  1861, 
when  the  plaintiff*  asked  leave  to  amend  his  complaint  so  as 
to  make  it  a  suit  for  a  review  of  the  judgment  of  November, 
1867,  for  errors  of  law  appearing  on  the  face  thereof,  and  for 
newly  discovered  matter.  The  defendant  objected,  but  the 
Court  allowed  the  new  paragraph  for  a  review  to  be  filed. 
The  Court  erred.  It  was  the  first  application  for  a  review, 
and  was  filed  after  the  expiration  of  three  years  from  the 
rendition  of  the  judgment  sought  to  be  reviewed.  The  Court 
then  sustained  a  demurrer  to  the  whole  complaint,  and,  we 
think,  rightly. 
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It  was  for  the  plaintiff  to  make  ont  a  case.  The  burden 
was  on  him.  He  shonld  have  set  out  a  full  transcript  of  the 
suit  against  the  bank  and  the  stockholders,  aud  shown  that 
the  matters  now  brought  forward  were  not  adjudicated  and 
settled  in  that  suit. 

His  paragraph  for  a  review,  had  it  been  filed  in  time,  was 
wholly  insuflSlcient. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

E.  Walker^  for  the  appellant. 

D.  D.  Ptattj  for  the  appellee. 


Odell  v.  Bkown. 


A  Court  should  not  set  aside  the  general  verdict  of  a  jury  rendered 
upon  a  special  finding  of  facts,  although  the  special  finding  may 
seem  not  to  sustain  the  general  verdict,  where  there  was  eyidenoe 
before  the  jury  tending  to  sustain  the  general  verdict. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Perkins,  J. — Lazarus  M.  Brown  .and  George  JET.  Weaver 
were  partners  in  the  mercantile  business  in  the  city  of  Lafa- 
yette^ Indiana;  and  about  the  first  of  January ^  1857,  they  dis- 
solved that  partnership.  Brown  selling  out  to  Weaver^  who 
took  the  assets,  and  wae  to  pay  all  the  debts,  including  one 
of  near  8,000  dollars  to  Brown^  the  retiring  partner. 

Eafly  in  the  following  spring.  Weaver  formed  a  partnership 
with  Jerome  B.  Odelly  to  be  carried  on  in  Kansas^  Weaver  put- 
ting in  as  his  portion  of  the  capital  stock,  the  goods  he  had 
on  hand  as  successor  to  the  firm  of  Weaver  ^  Brown.  Sub- 
sequently to  these  transactions,  and  when  about  to  start  for 
Kansasy  Weaver  executed  a  bond  to  Brown^  with  Odell  as 
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surety,  conditioned  for  the  performance  of  the  contract  he 
made  with  Broton  at  the  dissolntion  of  their  partnership,  viz: 
that  he  would  pay  the  debts  of  the  firm,  &c.  This  bond  was 
executed  on  the  14th  of  AprU^  1857,  three  and  a  half  months 
after  the  contract  was  made,  the  performance  of  which  it  was 
designed  to  secure,  and  to  which  contract  OdeU  was  not  a 
party.  Weaver  failed  to  pay  the  debts,  and  Brown  sustained 
a  loss.  Weaver  is  insolvent.  OdeU  is  dead,  and  the  pending 
suit  is  by  Brawn  against  OddFs  administrator  on  the  bond 
above  mentioned. 

The  suit  is  defended  on  the  ground  of  want  of  considera- 
tion for  the  bond,  as  to  OdelL  The  jury  found  the  facts  spe- 
cially, and  a  general  verdict  for  the  defendant,  but  the  Court 
below  gave  judgment  for  the  plaintiff  on  the  special  finding, 
non  obstante,  the  general  verdict.  The  simple  previous  obli- 
gation of  Weaver  to  Brown  was  no  consideration  for  the  bond 
in  question  as  agidnst  OdeU,  It  was  a  past  consideration. 
See  Boston  v.  Dodge^  1  Blackf.  by  P.  k  D.  p.  18,  and  notes; 
Will,  on  Per.  Prop,  side  page  68,  note;  Chit.  Cont  62,  and 
note.  Brown  had  no  lien  on  the  goods  by  virtue  of  his  late 
partnership  with  Weaver;  Dunham  et  al.  v.  Hanna  et  aZ.,  at 
this  term;  therefore,  the  £Etot  of  releasing  the  goods  from  a 
lien  did  not  exist  as  a  consideration,  at  least,  so  far  as  it  is 
shown  by  the  record. 

But  another  state  of  facts  may  have  existed.  Weaver  had 
agreed  with  Brown  to  pay  ^ven  debts,  among  them  a  large 
one  to  Brown  himself.  Those  debts  may  have  been,  and  it  is 
inferable  they  were,  due;  Weaver  was  about  leaving  the  State 
taking  with  him  the  property  with  which  those  debts  might, 
and,  morally,  perhaps,  should  be  paid.  Oddl  was  interested 
in  his  leaving  and  taking  with  him  the  property.  Brown 
could  doubtless  have  arrested  his  departure  and  tied  up  the 
property  by  legal  process;  and  to  prevent  this.  Weaver  and 
OdeU  may  have  executed  the  bond  in  question.  If  it  was 
Vol.  XVm.— 19 
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executed  under  such  circumstances,  it  was  upon  a  valuable 
consideration  as  to  both  obligors.  The  jury  might  fairly  have 
inferred  such  a  consideration  for  the  bond,  and,  as  a  conse- 
quence, held  Odell  liable;  but  they  did  not,  and  we  do  not 
think  a  case  was  presented  where  the  Court  had  a  right  to 
infer  it  in  opposition  to  the  finding  of  the  jury. 

Per  Curiam, — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  another  trial. 

Z.  JBairdy  H.  TT.  Chase  and  J.  A.  WUstachy  for  the  appel- 
lant. 

John  A.  SteiUy  for  the  appellee. 


CoNKLiK  V.  Thubston  and  Others. 

Where  no  judgment,  in  any  form,  can  be  rendered  against  a  pur^  to 
the  record,  such  party  is  generally  improperly  joined. 

APPEAL  from  the  Wayne  Common  Pleas. 

Per  Curiam. — ^This  was  a  proceeding  by  ConkHrty  who  was 
the  plaintilSfy  to  enjoin  one  Joseph  Stedham^  the  sheriff  of 
Wayne  county,  from  selling  the  plaintiff's  property  on  execu- 
tion. The  facts  alleged  in  the  complaint  are,  substantially, 
these :  Leonidas  Thurston^  Isaac  Thurston^  Alexander  Thurs- 
ton and  Theodore  ShotweUy  on  the  6th  of  July^  1855,  recovered 
a  judgment,  in  the  Wayne  Common  Pleas,  against  Conklin^ 
for  887  dollars.  This  judgment  was  taken  by  one  Lafe  Dev- 
eUny  then,  and  now,  the  acting  attorney  at  law  for  the  judg- 
ment plaintifi.  These  plaintifi,  together  with  said  sheriff 
and  attorney,  are  made  defendants  to  this  proceeding.  It  is 
averred  that  since  the  rendition  of  the  judgment  Conldin  has 
paid  thereon  to  Devdin^  m  such  attorney,  720  dollars,  but 
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JDevdin  has  only  given  him,  ConkliUy  credit  for  520  dollars, 
and  has  caused  an  execution  to  be  issued  for  867  dollars,  of 
principal  in  addition  to  interest,  which  execution  is  now  in 
the  hands  of  the  sheriff,  who  has  levied  the  same  on  the 
property  of  the  plaintiff,  ConkliUy  which  will  be  sold  on  the 
nth  of  JunCj  1859,  unless  relief  is  granted,  &c.  He,  there- 
fore, prays  that  the  sheriff  be  enjoined  from  proceeding  to 
make  on  said  execution  more  than  167  dollars  principal,  that 
being  the  sum  really  due,  &c. 

DeodiUy  one  of  the  defendants,  demurred  to  the  complaint, 
on  two  grounds :  1.  That  he  should  not  have  been  joined  as 
a  party.  2.  That  the  complaint,  as  to  him,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  Court  sustain- 
ed the  demurrer;  and,  we  think,  correctly.  As  no  judgment, 
in  any  form,  could  have  been  rendered  against  Deodin  in  the 
proceeding,  he  was  not  a  necessary,  nor  even  a  proper,  party. 

The  issues  were  submitted  to  the  Court  who  found  for  the 
defendants,  and  rendered  a  judgment  refusing  the  injunction. 
We  perceive  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

N.  jff.  JohnsoTiy  for  the  appellant. 


RiLBY  and  Another  v.  Watson. 

When  a  party,  at  a  proper  time,  requests  the  Court  to  ledace  its 
charge  to  the  jury  to  writing,  it  is  error  to  refuse  to  do  so,  and 
charge  orally. 

An  instmction,  which  refers  to  the  jury  the  determination  of  a  ques* 
tion  of  law,  is  erroneous. 

APPEAL  from  the  Sullivan  Common  Pleas. 
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Davison,  J. — This  was  an  action  by  WdtsoUf  who  waa  the 
plaintiff,  against  Biley  and  Davidson;  commenced  before  a 
justice  of  the  peace.    The  complaint  is  in  this  form : 

^^Alonzollileysknd  George  Davidson  to  William  C.  WaQon^Dr, 
^^Mayy  1859,  to  money  had  and  received,  for  his  use,  of 
Archibald  Dixon  and  Alexander  Barret^  for  returning  negroes 
to  them,  76  dollars,  William  C.  Watson." 

The  justice  gave  judgment  for  the  defendants,  and  the 
plaintiff  appealed*  In  the  Common  Pleas,  to  which  the  cause 
was  taken  by  appeal,  there  was  a  jury  trial,  which  resulted 
in  a  verdict,  in  favor  of  the  plaintiff,  for  68  dollars.  Motion 
for  a  new  trial  and  in  arrest,  denied  and  judgment,  &c. 

During  the  trial  one  Sterret  McClellandy  a  witness,  testified 
as  follows :  "  On  the  10th  of  March^  1859, 1  was  going  from 
my  house  to  the  house  of  a  Mr.  PurceU'  when  I  came  near 
the  railroad  I  discovered  five  men  on  the  track,  and  started 
towards  them;  three  of  the  men  were  in  front  and  two  were 
behind;  when  I  got  up  pretty  close  I  discovered  that  the  three 
in  front  were  the  defendants,  Alonzo  Biley  and  George  Davids 
8onj  and  the  plaintiff,  William  C.  Watson^  and  that  the  two 
behind  were  negroes.  Just  as  I  came  up  Davidson  said,  he 
believed  the  two  negroes  coming  up  were  slaves;  by  this  time 
the  negroes  were  up  to  us — Biley  then  pulled  out  an  adver- 
tisement, and  told  the  negroes  that  he  believed  they  were  runa- 
way slaves.  He  then  read  the  advertisement,  and  Davidson 
exatnined  the  negroes  to  see  if  they  were  the  slaves  described. 
He  discovered  on  the  leg  of  one  of  them  a  scar,  as  pointed 
out  in  the  advertisement.  We  all  started  and  went  to  Car- 
lislcy  and  took  the  negroes  to  the  Riulroad  Depot.  In  going 
to  that  place  Biley  took  one  of  the  negroes  in  his  buggy,  the 
other  rode  Watson^s  horse."  There  was  evidence  tending  to 
prove  that  the  defendants,  Biley  and  Davidson^  took  the  ne- 
groes from  the  Carlisle  depot  to  Henderson,  Kentucky;  that 
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Waison  proposed  to  go  with  them;  but  npon  Btrggestion  that 
'  his  going  would  be  nnnecessary,  and  would  materially  increase 
the  expense,  he  declined.  It  was  also  proved  that  Bileyy  Do- 
vidson  and  WatsoUy  or  either  of  them,  had  no  power  of  attor- 
ney, or  warrant  of  any  kind  authorizing  the  taking  and  re- 
moval of  the  negroes  to  Kentucky.  And  further,  it  was 
proved  that,  in  taking  them  to  Sendersoriy  the  defendants' 
expenses  amounted  to  20  dollars,  and  that,  upon  the  delivery 
of  the  negroes,  they  received  a  reward  of  800  dollars.  Of 
this  reward  the  plaintiff,  in  the  presisnt  action,  claims  one- 
third,  after  deducting  the  expenses,  &c. 

The  evidence  being  closed,  the  defendants  moved  the  fol- 
lowing instructions:  "1.  Before  the  jury  can  find  for  the 
plaintiff  they  must  be  satisfied  that  the  negroes  were  slaves. 
2.  To  entitle  the  plaintiff  to  recover  he  must  show  that  the 
negroes  were  slaves,  and  were  arrested  and  returned  to  their 
owners  in  Kentucky  agreeably  to  the  laws  of  the  United  States 
and  of  this  State.  8.  If  it  appears  from  the  evidence  that  the 
negroes  were  taken  away  in  violation  of  either  the  laws  of 
this  State,  or  of  the  United  States^  the  plaintiff  can  not  re- 
cover any  part  of  the  reward  for  thus  taking  them  away." 

These  instructions  were,  severally,  refused,  and  the  defend- 
ant excepted.  This  exception  is  not  well  taken.  The  first 
proposed  instruction  virtually  concedes  that  the  plaintiff  and 
defendants  were  partners  in  the  transaction  of  taking  and 
removing  the  negroes ;  and  that  being  the  case,  the  plaintiff, 
upon  proof  that  the  reward  had  been  received  by  the  defend- 
ants, would  be  entitled  to  recover  his  proportion  of  it.  If 
the  negroes  were  really  not  slaves,  and  proof  to  that  effect 
was  at  all  material,  it  was  incumbent  on  the  defendants,  as 
matter  of  defence,  to  make  the  proof.  1  Phil.  Ev.,  4th  Am. 
ed.  p.  810 ;  note  220  et  aeq.  By  the  second  and  third  instruc- 
tion the  jury  are  directed  to  decide  a  question  of  law,  namely, 
whether  the  negroes  were  removed  to  Kentwky  in  accordance 
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with  the  laws  of  this  State,  or  of  the  United  States.  In  cases 
of  this  sort  the  jury,  as  a  jury,  are  not  presumed  to  know  the 
law,  and  are  not,  therefore,  the  proper  tribunal  to  decide  it 
These  instructions,  to  have  been  effective,  should  have  as- 
sumed, hjpotheticallj,  a  state  of  facts  pertinent  to  the  case, 
which,  if  proved  to  the  satisfaction  of  the  jury,  rendered  the 
arrest  and  removal  of  the  negroes  illegal.  As  they  stand 
they  are  plainly  erroneous,  and  were  correctly  refused. 

It  appears  by  the  record  that  the  defendants,  at  the  open- 
ing of  the  case,  and  before  any  evidence  was  given  to  the 
jury,  requested  the  Court  to  reduce  its  instructions  to  writing, 
but  the  Court  refused  to  do  so;  and,  after  the  argument  of 
the  cause  had  been  concluded,  proceeded  to  and  did,  over  the 
defendants'  objection,  instruct  the  jury  orally.  The  instruc- 
tions, thus  given,  are  not  set  forth  in  the  record,  and  hence 
the  appellee  contends  that  the  alleged  error,  in  giving  them, 
is  not  available  in  this  Court.  We  think  otherwise.  The 
statute  says:  <^The  Court  shall  give  general  instructions  to 
the  jury,  which  shall  be  in  writing  and  be  numbered  and 
signed  by  the  judge,  if  requested  by  either  party."  2  R.  S» 
p.  110.  This  rule  of  practice  is  plainly  violated,  if  the  Court, 
having  been  properly  requested  to  reduce  its  charges  to  wri- 
ting, proceeds  to  instruct  the  jury  orally.  And  as  we  con- 
strue the  statute,  it  renders  the  action  of  the  Court,  in  giving 
the  oral  instructions,  erroneous,  without  reference  to  what 
they  may  say  to  the  jury;  hence  it  can  not  be  deemed  impor- 
tant, in  the  decision  of  questions  such  as  the  one  under  con- 
sideration, that  instructions  so  given  should  be  set  forth  in 
the  record. 

The  Court  in  its  refosal,  in  this  instance,  to  reduce  the 
instructions  to  writing,  no  doubt  committc>>d  an  error,  for 
which  the  judgment  must  be  reversed.  5  Ind.  €75;  7  id. 
187;  8Blackf.828. 
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Per  Ouriam. — ^The  judgment  is  reversed  with  costs.    Cause 
remanded. 

S.  CoulsoUy  for  the  appellants. 

J.  E.  McDonald  and  A.  L.  BoachCy  for  the  appellee. 


HUTGHINS  V.  ElMBB. 


The  words,  ''which  was  all  the  testimony  givejx  in  the  cause,*'  are  not 
a  compliance  with  the  thirtieth  rule  of  this  Court,  and  do  not  ex- 
clude the  presumption  of  other  evidence. 

APPEAIi  from  the  Wayne  Circuit  Court. 

Per  Curiam. — Elmer^  who  was  the  plaintiff,*brought  this 
action  against  HutchinSy  alleging  in  his  complaint  that  the 
defendant  on,  &c.,  at,  &c.,  unlawfully,  &c.,  broke  and  entered 
the  plaintiff's  close,  to  bis  damage,  &c. 

The  issues  were  tried  by  the  Court,  who  found  for  the 
plaintiff!   New  trial  refused  and  judgment. 

The  only  error  assigned  on  the  record  is  that  the  finding 
of  the  Court  is  not  sustained  by  the  evidence.  There  is  a  bill 
of  exceptions  which,  after  setting  forth  certain  oral  testi- 
mony, concludes  thus:  "which  was  all  the  testimony  given 
in  the  cause."  This  averment  does  not  meet  the  requirement 
of  rule  80  of  this  Court,  which  says:  "In  every  bill  of  ex- 
ceptions purporting  to  set  out  the  evidence,  Ac,  the  words, 
this  was  aU  the  evidence  given  in  the  cause,  are  to  be  regarded 
technical  and  indispensable  to  repel  the  presumption  of  other 
evidence."  7  Ind.  194,  588 ;  10  id.  668 ;  11  id.  898 ;  16  id.  189, 
281, 259, 816, 267.  It  follows,  there  being  no  proper  averment, 
that  "all  the  evidence  given  in  the  cause''  was  in  the  record^ 
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we  must  intend  that  there  wm  evidence  sufficient  to  Bustain 
the  finding,  &c. 

The  judgment  is  affirmed,  with  costs. 

C.  H.  Burchenal  and  J.  B.  Julian^  for  the  appellant. 


EnchiiEB  v.  Dayis. 


An  answer  to  the  vhole  of  a  cause  of  action,  which  goes  only  to  a 
part  of  it,  is  bad. 

APPEAL  from  the  Shelby  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  case  is  affirmed,  with 
5  per  cent,  damages,  hecause  there  is  no  error  in  the  record. 
An  answer  to  the  whole  of  a  cause  of  action,  which  goes  only 
to  a  part  of  it,  is  had.  The  judgment  is  affirmed  accordingly, 
with  costs. 

jP.  a.  McFarlandj  for  the  appellant. 

DaviSy  Wright  ^  Oreen^  for  the  appellee. 


Woodward  v.  Wovb. 


An  error  in  the  name  by  which  a  party  snes,  occasioned  by  mistake 
or  oversight,  may  be  corrected  in  the  complaint,  and,  with  leave  of 
the  Court,  in  the  summons,  but  not  if  the  amendment  is  designed 
to  substitute  a  different  plaintiff. 

APPEAL  from  the  Warren  Common  Pleas. 
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Woodward  v,  Woub. 

WoBDBN,  J. — ^This  was  an  action  by  Wous  against  Wood" 
ward^  upon  a  promissory  note  made  by  the  defendant  to  one 
Swanky  and  by  the  latter  endorsed  in  blank  to  the  plaintiff. 
Judgment  for  the  plaintiff. 

In  the  original  complaint,  the  plaintiff  was  called  John 
WouSy  as  was  the  case  also  in  the  summons.  The  defendant 
appeared,  and  put  in  an  answer  of  several  paragraphs.  The 
plaintiff  asked  and  obtained  leave  to  amend  the  complaint  by 
inserting  the  name  of  Joseph  Wous  instead  of  John  Wous. 
The  defendant  then  moved  to  quash  the  summons ;  but  this 
was  amended  in  like  manner,  and  the  motion  to  quash  over- 
ruled. The  defendant,  then  being  called  and  not  appearing, 
judgment  was  rendered  against  him  as  by  default. 

The  ground  upon  which  the  Court  permitted  the  complaint 
to  be  amended,  does  not  appear;  hence,  we  must  presume  the 
amendment  was  properly  made,  if  such  amendment  would 
be  legitimate  in  any  case.  If  John  and  Joseph  Wous  were 
really  different  persons,  and  if  the  amendment  substituted  a 
different  plaintiff,  it  may  well  be  doubted  whether  such 
amendment  should  be  made.  But  if,  on  the  other  hand, 
through  some  mistake  or  oversight,  the  plaintiff  had  been 
called  John  when  his  true  name  was  Joseph,  and  if  the  amend- 
ment did  not  involve  a  real  change  of  plaintifi,  but  only  a 
correction  of  the  real  plaintiff's  name,  such  aAiendment 
might,  under  some  circumstances  at  least,  be  properly  made. 
The  ruling  does  not  appear  to  have  been  erroneous.  If  the 
complaint  could  be  amended  in  this  respect,  it  seems  to  fol- 
low that  the  summons  could  also.  Indeed,  the  only  objec- 
tion to  the  amendment  of  the  complaint  is,  that  the  defend- 
ant was  called  upon  to  answer  a  different  party  than  the  one 
named  as  plaintiff  in  the  summons. 

It  is  objected  that  a  defiftult  could  not  be  taken  over  the 
answer,  which  had  been  filed  by  the  d^endant.  If  the  an- 
swer, which  had  been  put  in  to  Uie  original  complaint,  should 
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be  deemed  as  standing,  and  being  applicable  to  the  amended 
complaint,  then  it  would  seem  that  error  was  committed. 
The  defendant  did  not  withdraw  his  appearance,  but  simply 
failed  to  appear,  and  this  left  his  answer  to  stand.  Carver  v. 
WUliams,  10  Ind.  R.  267. 

But  should  the  answer  to  the  original  complaint  be  regar- 
ded as  standing  to  the  amended  complaint?  We  think  not 
It  was  not  re-filed  as  an  answer  to  the  amended  complaint, 
nor  was  anything  done  indicating  an  intention  that  it  should 
be  regarded  as  such.  The  conduct  of  the  appellant  clearly 
indicates  that  he  did  not  so  regard  it.  He  moved  to  quash 
the  summons,  which  he  could  not  have  done  while  an  answer 
was  standing  to  the  complaint. 

We  see  no  error  in  the  record ;  hence,  the  judgment  must 
be  affirmed. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs, 
and  5  per  cent,  damages. 

L.  Miller^  J.  H,  Browriy  and  James  Purkj  for  the  appellant 

Gregory  ^  Harper^  for  the  appellee. 


Pubobll's  Administrator  v.  Barkman. 

APPEAL  from  the  Knox  Common  Pleas. 

Per  Curiam. — Suit  by  Dick^  administrator,  &c.,  against 
BarkmaUy  to  foreclose  a  mortgage.  Judgment  by  default 
Ko  steps  were  taken  in  the  Court  below  to  take  advantage  of 
the  alleged  errors. 

The  appeal  is  dismissed,  with  costs. 

J.  C.  Dunriy  for  the  appellant. 
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Lipprandt  v.  Bxadley. 


LlPPRANDT    V.  B&ABLET. 

No  error  properly  brought  to  the  notice  of  this  Court. 

APPEAL  from  the  Jasper  Circuit  Court. 

Pe^  Curiam. — ^On  the  second  day  of  the  September  term, 
1860,  of  the  Jasper  Circuit  Court,  Augustus  Bradley  filed  his 
complaint  against  Henry  C.  Lipprandt,  based  upon  three 
promissory  notes,  all  dated  June  27, 1855;  the  first  for  216 
dollars,  the  second  for  819  dollars,  and  the  third  for  478  y^a 
dollars.  At  the  same  time,  he  ordered  a  summons  for  the  de- 
fendant, and  a  subpoena  for  him  as  a  witness. 

On  the  same  day,  Leondias  A.  Cole,  an  attorney  of  the 
Court,  appeared  and  filed  a  warrant  of  attorney  from  Lip- 
prandt, authorizing  him  to  confess  a  judgment  on  three  notes 
described  in  the  warrant,  corresponding  with  those  described 
in  the  declaration.  The  proper  affidavit  was  appended  to 
the  warrant,  which  was  certified  by  a  notary  public.  The 
judgment  was  confessed  by  the  attorney,  by  virtue  of  the 
warrant  The  complaint  filed  alleged  that  the  notes  were  given 
for  the  purchase-monej  of  land,  for  which  a  deed  was  to  be 
made,  &c.;  and  that  a  deed  had  been  tendered,  &c.  After  the 
simple  judgment  was  confessed  by  the  attorney,  the  Court 
proceeded  to  hear  proof  on  the  further  allegations  in  the 
complaint,  and  ordered  the  land,  for  which  the  notes  were 
given,  to  be  sold.  'So  motion  has  been  made  below  to  vacate 
the  judgment. 

The  appeal  is  dismissed,  with  costs. 

B.  8.  BwigginSj  for  the  appellant. 
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SwoPB  V.  Fair, 

A  general  answer  of  fraud  is  bad.    Fraud  must  be  specifically  pleaded. 
A  general  answer  of  no  consideration  is  good. 

But  a  general  answer  of  failure  of  consideration  is  bad,  and  such 
failure  must  be  specifically  pleaded. 

APPEAL  from  the  Harrison  Circuit  Court 

Perkins,  J. — Suit  upon  a  note. 

Answer: 

1.  The  general  denial. 

2.  Want  of  consideration. 

8.  Fraud,  generally,  in  its  procurement. 

4.  Fraud,  setting  out  the  facts. 

5.  Same  as  the  fourth. 

The  third  paragraph  of  the  answer  was  bad.  A  general 
answer  of  fraud  is  not  good.  Fraud  is  shown  by  &cts,  and 
under  the  code  they  must  be  stated.  The  fourth  and  fifth 
paragraphs  were  stricken  out  on  motion,  and,  not  being  in- 
corporated in  a  bill  of  exceptions,  are  not  before  us.  Ind. 
Dig.  p.  649,  sec.  174;  Copple  v.  jETefm,  15  Ind.  147, 

The  cause  was  tried  by  the  Court  on  the  first  three  para- 
graphs, and  a  judgment  given  for  the  plaintiff.  We  can  not 
reverse  on  the  evidence.  Observe,  a  general  answer  of  no 
consideration  whatever  is  good.  Ind.  Dig.  p.  660,  sec.  272. 
A  general  answer  of  Mlure  of  consideration  is  bad.  Failure 
of  consideration  is  shown  by  facts,  and  they  must  be  S(st  out 
Ibid.  sec.  278. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

J.  Collins  and  A.  B.  Collins^  for  the  appellant* 

W.  T.  Otto^  for  the  appellee. . 
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Lawrence  v,  Lojig. 


Lawkekos  V.  LOHG. 

An  answer,  averring  that  the  cause  of  action  sued  on  does  not  belong 
to  the  plaintiff,  and  is  being  prosecuted  by  him  for  the  use  of  an- 
other, and  that  the  plaintiff  paid  no  consideration  for  the  same, 
and  sues  in  order  to  enable  the  real  owner  to  testify,  and  to  give 
ihe  Court  jurisdiction,  is  a  good  answer. 

APPEAL  from  the  Barthohmeu)  Common  Pleaa. 

HAimA,  J. — Suit  by  Long^  assignee  of  Margaret  Clarkf  for 
services  of  said  Margaret  rendered  for  appellant.  Answer: 
1.  Denial.  2.  Set-off.  8.  That,  by  a  writing,  intended  to  be 
an  indenture  of  apprenticeship,  not  in  possession  of  defend- 
ant,  the  father  of  said  Margaret  agreed  that  defendant  should 
take  her  as  a  member  of  his  family,  and  treat  her  as  such ; 
that  upon  her  attaining  her  majority,  (she  being  then  six 
years  old,)  he  should  give  her  certain  amounts,  &c^  and,  in 
the  meantime,  be  entitled  to  her  services;  that  he  has  per- 
formed, &c^  but  she  left  before  her  majority,  &c.  4.  Said 
plaintiff  is  not  the  owner  of  said  claim,  because  said  Marga^ 
ret  was,  and  yet  is,  an  infant,  and  could  not  assign  it.  5. 
Averments,  similar  to  the  fourth,  and  also  that  Margaret  did 
not  assign  said  account,  and  that  the  suit  is  for  her  benefit 
solely,  and  that  she  was  made  defendant  only  to  give  the 
Court  jurisdiction  of  defendant,  he  being  a  resident  of  Starke 
county,  and  with  the  intention  of  enabling  her  to  be  a  wit- 
ness against  defendant.  6.  Similar  to  the  latter  part  of  the 
fifth,  with  the  averment  that,  by  agreement,  plaintiff  paid  the 
assignor  nothing,  nor  was  he  to  pay  her  anything  for  said 
claim  unless  he  recovered  thereon. 

A  demurrer  was  sustained  to  the  third,  fourth,  fifth  and 
sixth  paragraphs  of  the  answer. 

Beply  to  the  second  paragraph:  1.  Denial.  2.  Infeuicy. 
Demurrer  to  the  second  paragraph  of  reply  overruled. 

It  appears  to  us,  that  the  answer  sufiiciently  shows  that  the 
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plaintiff  was  not  the  real  party  in  interest;  sec.  8,  p,  27,  2  R. 
8.;  and  therefore  the  action  should  not  have  heen  permitted 
to  progress,  the  Court  having  no  jurisdiction  of  the  person 
of  tile  real  defendant,  the  present  appellant,  he  not  being  a 
resident  of  the  county.  Sec.  33,  p.  84,  2  R.  6.  The  answer 
avers  generally,  that  the  plaintiff  had  not  the  necessary  in- 
terest, and  sets  forth  the  fact  upon  which  that  conclusion  is 
based,  to- wit:  that  the  claim  was  not  assigned,  but  was  pros- 
ecuted for  the  benefit  of  said  Margaret^  in  the  name  of  the 
plaintiff,  who  paid  no  consideration  for  the  same,  to  enable 
her  to  testify,  and  to  give  the  Court  jurisdiction.  These  are 
facts,  which,  we  think,  are  sufiSicient,  if  true,  to  establish  that 
plaintiff  was  not  the  real  party  in  interest,  outside  of  the 
averment  of  the  infancy  of  the  said  assignor  at  the  time  of 
the  alleged  assignment. 

Another  question  is  raised  as  to  the  right  of  action  under 
the  circumstances  shown  in  the  'answer,  in  reference  to  the 
capacity  in  which  said  Margaret  resided  in  the  family  of  de- 
fendant. 

The  paragraph  may  not  have  been  sufficient,  if  pleaded  as 
an  indenture  of  apprenticing;  and  upon  that  point  it  is  not 
necessary  we  should  express  any  opinion,  not  viewing  it  in 
the  light  of  an  answer  of  that  character.  It  seems  to  at- 
tempt to  set  up,  and  rely  upon  the  fact  that  said  Margaret 
had,  at  a  tender  age,  been  placed  under  the  care  and  control 
of  the  defendant,  as  a  member  of  his  family,  by  her  father, 
to  be  protected,  nurtured,  &c.,  until  her  majority,  for  which 
she  was  to  render  service.  But  it  is  insisted  that  the  father 
had  no  authority  to  enslave  his  daughter,  until  that  time  had 
elapsed.  Text  writers,  on  that  subject,  have  treated  it  in  the 
light  of  a  duty  the  parent  owes  his  offspring,  for  having 
brought  them  into  the  world,  to  provide  for  and  protect  them 
during  their  tender  years;  and  as  something  like  an  equiva- 
lent, he  is  entitled  to  their  services  after  they  arrive  at  maturer 
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years,  until  such  time  as  may  be  fixed  by  the  law  of  the 
place.  But  however  this  may  be,  it  appears  to  us,  the  father, 
by  the  arrangement  pleaded,  and  to  which  the  said  Margaretj 
so  far  as  she  was  capable  of  doing  so,  acquiesced,  deprived 
himself  of  any  right  to  recover  for  the  services  performed  in 
pursuance  thereof.  As  he  had  not  th.e  right  to  recover,  we 
can  not  well  see  how  she  could  do  so  under  the  circnmstfinces^ 
The  demurrer  should  not  have  been  sustained  to  the  para- 
graph of  the  answer  setting  up  said  defence. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

F.  T.  Hbrd  and  N.  T.  Hamery  for  the  appellant. 

S.  StansifeTy  for  the  appellee. 
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Balston  and  Another  t;.  Lothain^  Is 

The  proceedings  of  a  Court,  until  the  close  of  its  term,  are  in  fieri^ 

and  subject  to  correction  of  errors  and  mistakes. 
The   Legislature'  may  regulate,  at  pleasure,  the  proceedings  of  the 

Courts,  both  in  relation  to  past  and  future  contracts^. 

APPEAL  from  the  Delaware  Circuit  Court. 

Davison,  J. — ^This  was  an  action,  lyr  the  appellee,  who  was 
the  plaintiff,  against  Benjamin  Balston  and  Mary  McMuUinj 
to  foreclose  a  mortgage.  The  complaint  alleges,  inter  alia^ 
that  the  defendants,  on,  &c.,  gave  to  the  plaintiff  two  prom- 
issory notes-— one  for  the  payment  of  200  dollars^  and  the 
other  for  75  dollars — ^which  notes  were  given  for  a  part  of 
the  purchase  money  of  a  tract  of  land  described  thus:  ^^The 
north-east  quarter  of  the  south-east  quarter  of  section  8,  town- 
ship 19,  north  of  range  10  east;"  and  that  the  defendants,  to 
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secure  the  payment  of  said  notes  as  they  respectively  matured, 
executed  to  the  plaintiff  a  mortgage  on  the  above  tract  <^ 
land;  but  through  the  mistake  of  the  scrivener,  who  drafted 
the  mortgage,  the  land,  intended  to  be  mortgaged,  was  therein 
misdescribed  as  "the  north  half  of  the  south-east  quarter  of 
section  8,  in  township  19,  north  of  range  10  east."  The  re- 
lief sought  is,  that  the  mortgage  deed  be  re-formed,  &c.,  and 
that  the  same  be  foreclosed,  &c.  There  was  a  demurrer  to 
the  complaint  overruled.  Issues  were  made,  and  submitted 
to  the  Court  for  trial.  Finding  for  the  plaintiff.  New  trial 
refused,  and  judgment,  &c.  This  cause,  as  appears  by  the 
record,  was  called  for  trial  in  the  Circuit  Court,  on  the  14th 
judicial  day  of  the  March  term,  1861.  Before  entering  upon 
the  trial,  it  was  discovered  that  the  case,  through  mistake, 
had  been,  on  a  day  of  the  term  previous  thereto,  marked 
continued;  and  thereupon  the  defendants  moved  to  continue 
the  cause  for  this  reason,  namely,  "the  case  having  been 
marked  continued,  was  understood  by  the  defendants  and 
their  witnesses  to  be  continued,  and  they  were  then  all 
absent."  This  motion  was  overruled;  and  the  defendants 
thereupon  moved  for  a  subpoena  for  the  immediate  attendance 
of  their  witnesses,  which  motion  was  also  overruled.  It  fur- 
ther appears  that  the  Court  ordered  the  entry  of  continuance, 
so  made  by  mistake,  to  be  stricken  out,  and  then  directed  the 
parties  to  proceed  in  the  trial. 

As  the  proceedings  of  Courts  are  to  be  considered  in  fieri 
until  the  close  of  the  term  at  which  they  were  entered,  the 
Court,  in  this  instance,  had,  no  doubt,  a  right  to  correct  its 
proceedings,  by  setting  aside  a  continuance  entered  by  mis- 
take. Sanders  v.  Coffin^  16  Ala.  421 ;  Amary  v.  Beilyy  9  Ind. 
490.  But  the  appellants,  in  their  brief,  complain,  that,  be- 
lieving the  case  to  have  been  really  continued,  they  were  un- 
prepared for  trial,  and  upon  the  calling  of  it,  were  taken  by 
surprise.    These  being  the  facts,  they  may  l^ave  been  entitled 
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to  acontinu%pice;  but  their  motion  for  that  purpose  should 
have  been  supported  by  affidavit.  Here  no  affidavit  of  the 
truth  of  the  facts  relied  on  was  presented  to  the  Court,  and, 
consequently,  there  was  no  proper  application  for  a  continu- 
ance. Perlpns'  Practice,  240.  During  the  trial,  the  plaintiff, 
George  Lothain^  was  produced,  as  a  witness,  to  prove  that  the 
premises  intended  by  the  parties  to  be  mortgaged,  were  in- 
correctly described  in  the  mortgage.  The  defendants  objected 
to  his  introduction  on  the  ground  that  he  was  not  competent, 
(being  a  party  to  the  suit,)  to  give  testimony  in  the  cause; 
but  the  Court  overruled  the  objection,  and  they  excepted. 

An  act  in  force  when  this  trial  was  in  progress  says :  "  Every 
firee  white  person  of  competent  age  shall  be  a  competent  wit- 
ness in  any  civil  cause  or  proceeding,  and  no  person  shall  be 
disqualified  as  a  witness  by  reason  of  interest  in  the  event  of 
that  or  any  other  suit,  or  because  such  person  is  a  party  in 
said  action  or  proceeding.''  Act  1861,  p.  52.  This  provision 
seems  to  be  decisive  of  the  plaintifi's  competency.  It  is, 
however,  insisted  that  the  law,  in  relation  to  the  competency 
of  witnesses,  in  force  when  the  mortgage  was  executed,  alone 
applies  to  the  point  in  question,  and  that  that  law  renders 
him  incompetent.  We  are  not  inclined  to  adopt  this  con- 
struction. '^  A  State  may  regulate,  at  pleasure,  the  modes  of 
proceeding  in  its  Courts,  in  relation  to  past  contracts,  as  well 
as  future."  Smith's  Comm.  887.  The  act  of  '61  does  this 
and  nothing  more.  It  would,  indeed,  be  difficult  to  conceive 
how  an  act  of  the  Le^slature,  which  relates  merely  to  the 
competency  of  witnesses,  could  in  any  sense  impair  the  obli- 
gation of  contracts,  or  affect  vested  rights.  At  the  time  of 
the  trial  of  this  case,  the  act  in  question  was  in  force  and  ef- 
fective— ^rendered  the  plaintiff  a  competent  witness — ^and  the 
result  is,  the  Court,  in  admitting  him  to  testify,  committed 
no  error.    There  is  another  error  assigned;  but  it  is  passed 


Vol.  XVm.— 20 


806  SUPBEME  COURT  OF  INDIANA. 

EluBBman  «.  Gopelsnd. 

without  notice  in  the  appellant's  brief,  and  will  not,  therefore, 
be  noticed  by  this  Court. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

J.  H,  JSUis  and  Jer.  Smithy  for  the  appellants.    - 


Blibb  and  Others  v.  Lanb  and  Another. 

APPEAL  from  the  Shelby  Common  Pleas. 

Per  Curiam^ — Judgment  by  default.  No  motion  interposed 
in  the  Court  below. 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
costs. 

S.  Major  J  for  the  appellants. 

DamSy  Wright  ^  ChreeUy  for  the  appellees. 


ElUSSMAN  t;.  COPBLAKD. 


It  is  unnecessary,  in  an  action  on  a  note  against  the  surriTor  of  sere- 
ral  makers,  to  join  either  the  heirs  or  representatives  of  the  de- 
ceased makers. 

APPEAL  from 'the  Vanderburg  Common  Pleas. 
Per  Curiam. — ^The  only  question  in  this  case  is^  whether  the 
heirs  or  representatives,  or  both^  of  a  deceased  maker  of  a 
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joint  promissory  note  should  be  joined  in  an  action  against 
the  survivor.    We  do  not  think  such  joinder  is  required. 

The  judgment  is  affirmed  with  costs. 

Chandler  ^  Syncs j  for  the  appellant. 

Jos.  JE,  BlythCy  for  the  appellee. 


Wadb  and  Another  v.  Beitz  and  Another. 

The  notice  of  intention  to  hold  a  mechanic's  lien  should  so  describe 
the  claim  as  to  inform  the  public  whether  it  is  due  or  not  due,  and 
all  ambiguities  shall  operate  to  the  prejudice  of  the  author  of  them 
rather  than  of  the  public. 

No  material  alteration  can  be  allowed  in  the  notice,  on  filing  a  com- 
plaint upon  it. 

APPEAL  from  the  Vanderburgh  Circuit  Court 

Pbrkins,  J. — On  the  28d  day  of  January^  I860,  Beitz  and 
Honey  filed  a  complaint  against  Wade  and  Dyson,  seeking  to 
enforce  a  mechanics'  lien  upon  a  certain  planing  mill  and  ma- 
chinery. 

The  notice  of  intention  to  hold  a  certain  lien  was  filed  in 
the  recorder's  office  on  the  6th  of  November,  1858,  and  stated 
that  it  was  ^'  for  the  sum  of  1,000  dollars,  that  being  the 
amount  due  said  Reitz  and  Hdney  for,"  &c. 

The  suit  was  instituted  fourteen  and  a  half  months  after 
the  notice  to  hold  the  lien  was  filed.  And  if  the  notice  de- 
scribed a  claim  to  be  taken  as  due,  then  the  complaint  was 
filed  fourteen  and  a  half  months  after  the  claim  became  due. 
We  think  the  notice  describes  a  claim  as  due,  and  that  the 
public,  for  whose  information  the  notice  was  filed,  had  a  right 
to  so  regard  it.    The  statute  jpving  a  mechanic's  lien  contem- 
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plates  two  classes  of  claims,  due,  and  not  due;  and  the  notice 
should  so  describe  the  claim  as  to  inform  the  public  to  which 
class  it  belongs;  and  ambiguities  should  operate  to  the  preju- 
dice of  the  authors  of  them  rather  than  to  that  of  the  public. 
See  2  R.  S.  p.  182,  sec.  647,  et  seq. 

The  statute,  after  providing  for  the  creation  of  the  lien,  fur- 
ther enacts:  "Any  person  having  such  lien  may  enforce  the 
same  by  filing  his  complaint  in  the  Circuit  Court  or  Court  of 
Common  Pleas,  of  the  county  where  the  work  was  done  or 
materials  furnished,  at  any  time  within  one  year  from  the 
completion  of  the  work  or  furnishing  the  materials;  or  if  a 
credit  be  given,  from  the  expiration  of  the  credit."  Sec.  651, 
Ibid. 

The  lien  of  the  mechanic  is  statutory,  and  to  create  and 
enforce  it  the  statute  must  be  complied  with ;  and,  as  against 
third  persons,  no  material  alterations  can  be  allowed  in  the 
notice,  on  filing  a  complaint  upon  it.  See  on  the  subject  of 
mechanics'  liens  Green  v.  Greeriy  16  Ind.  258. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

Chandler  ^  Hynes^  for  the  appellants. 
•  Conrad  Baker,  Thos.  E.  Garvin  and  James  JReid,  for  the  ap- 
pellees. 


Gilbbet's  Executor  v.  Plant. 

It  is  competent  for  a  Court,  in  the  exercise  of  a  sound  due/^Uon,  to 
suffer  a  pleading  to  be  filed,  after  the  trial  has  been  entered  upon. 

If  money  be  deposited  with  a  married  woman,  her  husband  will  not 
be  liable  therefor,  unless  the  deposit  was  made  at  his  request,  or 
the  wife  received  it  as  his  agent. 
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A  loan  to  the  wife  will  not  bind  the  hnsband  tinless  it  was  made  wiA 
his  authority  or  consent. 

APPEAL  from  the  Mkhart  Common  Pleas. 

Davison,  J. — ^Plaintiff,  on  the  8d  of  September ylSSflj bronght 
this  action  against  Alonzo  Qilberty  who,  since  the  rendition  of 
final  judgment  herein,  has  departed  this  life.  His  executrix 
prosecuted  this  appeal.  The  complaint  contains  four  counts. 
The  first  is  upon  a  promissory  note,  dated  AprU  the  1st,  1857, 
for  the  payment  of  81  dollars  and  43  cents.  The  second  al- 
leges that  the  defendant  was  indebted  to  the  plaintiff  60  dol- 
lars for  two  colts,  and  12  dollars  for  two  steers,  sold  and  de- 
livered. The  third Js  for  the  recovery  of  divers  sums  of  money 
paid  by  the  plaintiff  for  the  defendant's  use,  in  all  amounting 
to  212  dollars.  And  the  fourth  charges  that  defendant  owed 
the  plaintiff  1,006  dollars  for  work  and  labor,  kc.  The  plain- 
tiff, with  his  complaint,  filed  a  bill  of  particulars,  which, 
among  other  items  therein  charged,  contains  various  items  of 
account  against  the  defendant  for  money  deposited  with  his 
wife.  Defendant  answered,  1.  By  a  general  traverse.  2.  By 
set-off.  8.  That  since  the  accruing  of  the  first  item  of  in- 
debtedness mentioned  in  the  plaintiff's  bill  of  particulars, 
there  have  been  four  final  settlements  and  adjustments  of  all 
the  claims  of  indebtedness  existing  between  them;  that  the 
last  of  these  settlements  occurred  on  the  Ist  of  Aprils  1857, 
when  there  was  found  due  from  defendant  to  plaintiff  81  dol- 
lars and  48  cents,  for  which  the  note  described  in  the  com- 
plaint was  given.  This  note,  it  is  alleged,  has  been  fully  paid, 
&c.  At  this  stage  of  the  proceedings,  a  jury  was  empannelled 
and  sworn  to  try  the  issues,  &c.  And,  after  the  plaintiff's 
counsel  had  concluded  his  opening  statement  to  the  jury,  the 
plaintiff  moved  for  leave  to  traverse,  by  general  denial,  the 
second  and  third  paragraphs  of  the  defendant's  answer,  no 
reply  to  these  defences  having  been  filed  prior  to  the  empan* 
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aelling  and  swearing  of  the  jury.  This  motion,  though  re- 
sisted by  the  defendant,  was  allowed  by  the  Court,  and  the 
plaintiff  was  accordingly  allowed  to  reply,  &c.  The  defend- 
ant then  moved  to  continue  the  cause  until  the  next  term; 
and  in  support  of  his  motion,  filed  an  affidavit,  alleging,  that 
prior  to  the  last  term  of  the  Court,  he  took  the  deposition  of 
one  Polly  Fowler^  in  which  he  proved  several  of  the  material 
allegations  in  his  answer,  and  that  said  deposition  has  been 
lost,  or  mislaid,  so  that  it  can  not  now  be  had;  that  upon  the 
state  of  the  issues,  as  they  stood  at,  und  before  the  jury  were 
sworn,  the  settlements  alleged  in  the  answer  were,  as  defend- 
ant is  informed,  admitted  on  the  record,  and  that  by  allowing 
the  reply,  the  facts  of  the  alleged  settlements  are  denied  and 
put  in  issue;  that  he  can,  as  he  verily  believes,  prove  the  fact 
of  the  settlements  by  said  witness  more  fully  and  satisfactorily  - 
than  by  any  other  person ;  that  the  facts  stated  in  the  answer, 
in  reference  to  the  settlements,  are  true,  and  that  he  can  not 
procure  the  attendance  of  said  witness  at  the  present  term, 
she  being  aged  and  infirm,  so  that  it  will  be  necessary  to  take 
her  deposition,  and  he  can  procure  her  testimony  by  the  next 
term;  that  this  application  is  not  for  delay  merely,  but  for 
justice.  The  motion  to  continue  was  also  overruled,  and  the 
parties  required  to  proceed  in  the  trial.  There  was  a  verdict 
for  the  plaintiff.    New  trial  refused,  and  judgment,  &c. 

As  we  have  seen,  the  Court,  after  the  jury  were  sworn,  and 
the  plaintiff's  counsel  had  commenced  his  opening  statement, 
permitted  the  plaintiff  to  reply  to  the  answer.  This  ruling 
is  assigned  for  error.  It  was,  no  doubt,  competent  for  the 
Court,  acting  under  a  sound  discretion,  to  allow  the  reply  to 
be  filed.  2  Rev.  Stat.  p.  48,  sec.  99.  In  this  instance,  such 
discretion  was  not,  in  our  opinion,  improperly  exercised. 
We  think,  however,  the  cause  should  have  been  continued. 
Until  the  jury  were  sworn,  and  the  reply  was  filed,  the  &ct8 
alleged  in  the  answer  stood  admitted;  and  the  defendant  was 
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not,  therefore,  chargeable  with  want  of  diligence  in  failing  to 
be  prepared  to  prove  them.  The  affidavit  makes  a  strong 
case  for  a  continuance,  and  the  refusal  to  grant  it,  was,  it 
seems  to  us,  erroneous. 

As  has  been  seen,  the  plaintiff's  bill  of  particulars  contains 
items  of  account  against  the  defendant  for  money  deposited 
with  his  wife.  In  relation  to  these  items,  there  was  evidence 
g^ven  to  the  jury,  which  tended  to  prove  that  such  deposits 
had  been  made;  and  relative  to  the  evidence  thus  given,  the 
defendant  moved  to  instruct  the  jury,  ^'that  if  one  deposit 
money  with  a  married  woman,  the  husband  is  not  liable,  un- 
less the  deposit  be  made  at  the  request  of  the  husband,  or  it 
be  prov^,  in  the  particular  case,  that  the  wife  was  acting  as 
the  agent  of  her  husband,  and,  therefore,  the  deposit,  in  effect, 
made  to,  or  with  him."  This  instruction  the  Court  refused, 
and  the  defendant  excepted.  The  books  say,  that  ^^  with  a 
view  to  the  personal  safety  of  the  husband,  the  law  disables  the 
wife  from  making  any  personal  contract,  or  incurring  any 
debt  to  bind  him,  without  his  express  or  implied  authority.*' 
Bright  on  Husband  and  Wife,  2d  vol.  pp.  5, 40.  Again,  it  is 
said,  that  '^a  loan  to  the  wife,  unless  it  be  made  with  the  au- 
thority of  the  husband,  will  not  raise  the  usually  implied  con- 
tract by  the  borrower.''  Edwards  on  Bailments,  p.  146. 
These  expositions  are  no  doubt  correct.  They  express  a  gen- 
eral rule  which  seems  to  be  applicable  to  the  point  made  by 
the  proposed  instruction,  and  at  once  show  that  the  instrup- 
tion,  being,  as  it  is,  pertinent  to  the  evidence,  was  a  proper 
direction  to  the  jury,  and  should  have  been  given. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

J.  H.  Baker  and  J.  J7.  Liston,  for  the  appellant. 
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Lake  t?.  Holman  and  Others. 

APPEAL  from  the  Dearborn  Circuit  Court 

Per  Curiam — ^There  is  nothing  in  this  case  that  we  can  ex- 
amine, under  the  well  settled  rules  of  the  Court  There  is  no 
assignment  of  error,  including  the  only  point  made  in  the 
brief  of  the  appellant. 

The  judgment  is  affirmed,  with  costs. 

T.  ^  C,  Gazlay,  for  the  appellant. 

Wm.  S.  Holman^  for  the  appellees. 


Bavis  v.  Ekglbr  and  Others. 


A  judgment  will  not  be  reyersed  where  there  was  a  trial  without  an 
issue,  unless  the  proper  steps  are  taken  below  to  make  the  error 
ayailable  in  this  Court. 

APPEAL  from  the  Shdby  Common  Pleas. 

Hanna,  J. — Suit  on  note.  Answer:  1.  Denial.  2.  and  8. 
Usury.  Demurrer  sustained  to  the  third,  and  overruled  to 
the  second  paragraph.  IS'o  reply  filed.  Trial;  finding  for 
plaintiff.  Motion  for  a  new  trial,  for  the  reason  that  the 
ruling  on  demurrer  to  the  third  paragraph  of  the  answer  was 
wrong.    Judgment  on  the  finding. 

It  is  now  urged,  that,  as  there  was  no  reply  to  the  second 
paragraph  of  the  answer,  there  was  a  trial  without  an  issue, 
and  that  the  same  was  an  error  affecting  the  whole  judgment, 
or  at  least  the  costs. 

The  first  question  is  whether  the  appellant  can  now  com- 
plain of  this  proceeding;  the  same  not  having  been  assigned 
as  a  cause  for  a  new  trial,  nor  a  motion  having  been  made  to 


MAY  TEKM,  1862.  818 

Silyer  v.  Bnrgan  and  Another. 

conform  the  jadgment  to  the  pleadings,  notwithstanding  the 
said  finding.  It  appears  to  ns,  that  the  record  does  not  show 
that  such  steps  were  taken,  as  would  secure  to  the  defendant 
the  fruits  of  the  plaintiff's  neglect,  which,  with  proper  dili- 
gence, might  have  heen  gathered.  There  was  no  motion  in- 
volving the  sufficiency  of  the  evidence  to  support  the  verdict, 
nor  questioning  the  amount  of  finding. 

As  to  the  ruling  on  demurrer.  The  second  paragraph  of 
the  answer  set  up  that  the  plaintiff  contracted  for,  and  re- 
ceived usury  in  said  note  to  the  amount  of  17  dollars  and  70 
cents.  The  third  paragraph  averred  that  the  note  sued  on 
was  executed  in  renewal  of  another  note;  and  that  in  the 
former  note,  usurious  interest  had  been  received  to  the 
amount  of  16  dollars  and  60  cents,  which,  with  the  17  dollars 
and  70  cents  received  on  this  note,  made  together  the  sum 
of  84  dollars  and  30  cents,  so  usuriously  contracted  for. 

It  appears  to  us  that  the  retention  of  the  usurious  interest 
contracted  for  by  the  original  note,  does  not  plainly  appear 
in  the  second  paragraph  to  have  been  relied  upon  as  a  defence ; 
and  therefore  that  paragraph  did  not  cover  all  the  matters  of 
defence  attempted  to  be  set  up  in  the  third.  The  demurrer 
should  have  been  overruled  to  said  third  paragraph. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

T.  A.  McFarlandj  for  the  appellant 

DaviSy  Wright  ^  Greeny  for  the  appellees. 


Silver  v.  Burgan  and  Another. 

APPEAL  from  the  Wells  Circuit  Court 

Per  Curiam. — ^In  this  case,  the  record  contains  no  bill  of 
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exceptions;  nor  does  it  appear  that  any  exception  in  any  faim 
was  taken  to  the  ruling  of  the  lower  Court.  The  appeal  is, 
therefore,  not  properly  before  us. 

The  appeal  is  dismissed,  with  costs. 

N.iA.  Pucketty  for  the  appellant. 


Sharp  v.  Jones. 


A  purchaser  of  goods  from  a  fraadulent  yendor,  may  have  the  legal 
and  beneficial  ownership  in  him,  and  may  transfer  it  to  a  bona  fide 
purchaser  from  him,  at  any  time  before  creditors  of  the  fraudulent 
vendor  divest  him  of  the  property. 

An  agent,  who  contracts  with  another,  \n  hta  ovon  name,  may  sue 
on  the  contract;  but  he  can  not,  when  he  contracts  in  the  name  of 
his  principal. 

A  tender  of  a  specific  article,  to  be  effective,  must  be  of  such  an  arti- 
cle, in  every  material  respect,  as  the  contract  under  which  it  is 
mad|  requires. 

APPEAL  from  the  Soioard  Common  Pleas. 

Perkins,  J. — Suit  for  goods  sold  and  delivered  by  Jones  to 
Sharp.  Complaint  containing  two  paragraphs-^-onc  on  a 
general,  the  other  upon  a  special  contract  of  sale. 

Answer  in  three  paragraphs. 

1.  Denying  that  the  plaintiff  was  the  beneficial  owner  of 
the  goods  sold. 

If  the  plaintiff  was  the  owner  of  the  goods  through  a  sale 
to  him  by  a  fraudulent  seller,  still  the  legal  and  beneficial 
ownership  might  be  in  him,  and  might  pass  to  a  bona  fidt 
purchaser  from  him  at  any  time  before  the  creditors  of  the 
seller  sought  to  divest  him  of  the  property.    If  the  plaintiff 
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was  only  the  agent  of  the  owner,  and  thus  not  possessed  of 
the  beneficial  interest,  still,  as  the  contract  of  sale  to  Sharp 
was  entered  into  by  him  (the  plaintiff)  in  his  own  name,  he 
could  sue  Sharp  on  the  contract. 

The  code  provides  as  follows : 

"  Sec.  3.  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in  the 
next  section;  but  this  section  shall  not  be  deemed  to  authorize 
the  assignment  of  a  thing  in  action  not  arising  out  of  contract. 

<'  Sec.  4.  An  executor,  administrator,  a  trustee  of  an  ex- 
press trast,  or  a  person  expressly  authorized  by  statute,  may 
sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  trustee  of  an  express  trust, 
within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another.  It  shall  not  be  necessary  to 
make  an  idiot  or  lunatic  a  joint  party  with  his  guardian  or 
committee,  except  as  may  be  required  by  statute."  2  R.  S. 
p.  27. 

Under  this  section,  if  an  agent,  for  example,  a  carrier  of 
goods,  a  factor,  consignor,  or  consignee,  &c.,  makes  a  contract, 
oral  or  written,  in  his  own  name,  touching  the  subject  of  hia 
agency,  he  can  sue  upon  it. 

But  if  he  make  the  contract  in  the  name  of  his  principal, 
then  the  principal  should  sue ;  and  he  may  sue  where  the  con- 
tract is  made  in  the  name  of  his  agent.  Swann's  PI.  and 
Prac.  (1861)  pp.  83,  84,  85. 

The'  two  remaining  paragraphs  of  the  answer  set  up  sev- 
erally a  tender. 

The  special  contract  upon  which  the  goods  were  sold,  stip- 
ulated that  the  purchaser,  Sharpj  was  to  transfer,  in  part  pay- 
ment of  them,  a  note  for  a  fraction  over  800  dollars,  to  Jones, 
the  seller,  which  note  was  made  by  Henry  BeU^  of  BaUimore^ 
and,  according  to  the  stipulation  in  the  agreement,  was  ^^  pay- 
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able  in  cigars,  at  their  real  cost  value  in  Baltimore;^*  and 
which  note  said  Sharp  was  "to  guarantee  the  payment  of 
when  presented." 

The  note  set  up  in  one  paragraph  as  having  been  tendered 
in  discharge  of  this  agreement,  was  payable  in  cigars,  not  at 
their  real  cost  value,  but  at  a  fixed  price,  viz :  30  dollars  per 
thousand;  and  there  was  no  special  guaranty  upon  it  of  pay- 
ment "when  presented."  It  simply  had  on  it  Sharp^s  blank 
indorsement,  which  would  not  have  rendered  him  liable  upon 
the  note  in  question,  it  not  being  commei'cial  paper,  on  non- 
payment upon  presentment  in  the  manner  that  the  special 
guaranty  stipulated  for  would  have  done.  The  paragraph 
was  bad. 

The  other  paragraph  averring  a  tender  is  a  felo  de  se.  It 
alleges  a  tender  of  the  note,  simply  indorsed  in  blank,  like 
the  previous  paragraph,  and  adds,  that  before  it  was  so  ten- 
dered, the  defendant,  Sharpy  had  presented  it  to  J5eH,  at  Bal- 
timore^  and  demanded  payment,  and  that  payment  had  been 
refused,  whereby,  he  alleges,  it  had  become  a  cash  note.  This 
averment  acknowledges  the  liability  of  Sharp,  at  the  com- 
mencement of  this  suit,  to  pay  Jones  the  price  of  the  goods, 
either  on  the  contract  of  sale,  or  on  the  note ;  because,  by 
Sharp^s  agreement,  he  was  to  guaranty  the  payment  of  the 
note  on  demand;  he  had  assumed  to  demand  payment  for 
Sharp  before  delivering  the  note;  payment  had  been  refused, 
he  had  notice  of  the  refusal,  and  his  liability  on  his  agree- 
ment for  the  price  of  the  goods,  or  the  amount  of  the  notQ 
was  complete.  Having  failed  to  guaranty  the  note  as  he 
agreed,  Jones  was  not  bound  to  accept  it,  and  might  go  for 
the  price  of  the  goods.  The  recovery  below  by  the  plaintiff 
was  right,  and  must  be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

N.  B.  lAnsday,  for  the  Appellant. 

Thomas  A.  Hendricks^  for  the  appellee. 
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GbbeK  v.  Whitb. 

Where  a  Court  orders  an  adjournment  to  a  special  term,  for  the  com* 
pletion  of  unfinished  business,  and  that  due  notice  thereof  be  giyen 
by  publication,  and  such  notice  is  giyen,  but  there  is  an  omission 
of  the  olerk  to  enter  up  the  proper  adjourning  order,  the  Court, 
when  conyened  in  such  special  session,  may  direct  such  order  to  be 
entered  nunc  pro  tunc,  and  thereby  render  the  proceedings  of  said 
term  regular. 

APPEAL  from  the  Cass  Circuit  Court. 

Davison,  J. — ^This  suit  was  commenced  in  the  Cass  Com- 
mon Pleas,  by  the  appellee,  who  was  the  plaintiff,  against 
Richard  Green  and  Collins  Wright^  upon  two  promissory 
notes — one  for  the  payment  of  281  dollars,  and  the  other  for 
100  dollars.  The  notes  bear  date  September  28.  1854,  were 
each  payable  to  one  Newman  Silverthome^  and  by  him  en- 
dorsed to  the  plaintiff.  Process  as  to  Collins  Wright  was  re- 
turned ^^  not  found/'  At  the  AprU  term  of  said  Common 
Pleas,  1859,  the  following  appears  to  have  been  ordered  of 
record,  viz : 

<^By  agreement  of  the  parties,  this  cause  is  transferred  to 
the  Circuit  Court  of  Cass  county,  and  the  Court  order,  that 
the  papers  relating  to  said  cause,  and  a  certified  copy  of  the 
proceedings  herein,  be  transmitted,  by  the  clerk  of  this  Court, 
to  the  Circuit  Court/* 

The  case  having  been  thus  transferred,  the  parties  appeared 
in  said  Circuit  Court  at  the  May  term  thereof,  in  the  year 
1854.  And  the  defendant,  Oreen,  answered:  1.  That  the 
notes  were  given  without  any  consideration.  2.  That  the 
consideration  upon  which  they  were  given  has  wholly  failed. 
8.  Pajrment.  4.  Payment  to  Silverthome,t\i%  assignor,  before 
notice  of  the  assignment.  Beplies  in  denial  of  the  answer. 
After  this,  the  cause  appears  to  have  been  continued  to  the 
November  term,  1859,  and  afterwards  at  an  adjourned  term  of 
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Baid  Court,  held  on  the  10th  of  January y  1860.  The  issues 
were  tried  by  the  Court,  who  found  for  the  plaintiff  603  dol* 
lars.    New  trial  refused,  and  judgment,  &c. 

It  appears  in  a  bill  of  exceptions,  that  when  the  case  was 
called  at  the  adjourned  term,  the  defendant  moved  a  contina- 
ance  till  the  regular  May  term,  1860,  on  the  ground  that  there 
had  been  no  regular  adjournment  of  the  Court  to  a  period  in 
vacation;  and  that,  consequently,  the  Court  had  no  power  at 
such  adjourned  term,  to  hear  and  determine  the  cause.  Upon 
the  hearing  of  this  motion,  an  order,  made  at  the  November 
term,  1859,  was  read  to  the  Court,  which  order  was  made  on 
the  last  day  of  that  term,  and  is  as  follows:  "And  the  Court 
adjourned  to  hold  an  adjourned  term  on  the  second  Monday 
in  January^  I860."  Also,  a  notice  published  for  two  weeks 
in  the  Logansport  Journal^  and  in  the  Democratic  Pharos, 
newspapers  published  in  the  county  of  Cass^  was  shown  to 
the  Court  upon  such  hearing,  and  reads  thus: 

"  Notice  of  an  Adjourned  Term  of  the  Cass  Circuit  Court. ' 
"Notice  is  hereby  given,  by  order  of  the  Court,  that  an 
adjourned  term  of  the  Cass  Circuit  Court  will  be  held  at  the 
court  house  in  Logansport^  on  the  second  Monday^  being  the 
9th  day  of  November^  1860,  for  the  purpose  of  disposing  of 
the  unfinished  business  of  the  last  November  term  of  said 
Court,  when  and  where  the  petit  jurors  of  said  teim,  and  all 
witnesses  in  causes  standing  for  a  hearing  at  such  adjourned 
term,  are  requested  to  be  in  attendance  on  the  first  day  there- 
of without  further  service  of  summons.  Logansport^  Decem- 
ber nth,  1859.  Noah  S.  LaEose,  Clerk." 

And  further  it  appeared,  that  the  Court,  at  said  adjourned 
term,  to-wit:  on  the  first  day  thereof,  being  the  9th  of  Jan- 
uary,  1860,  "caused  the  clerk  to  correct  said  order  of  adjourn- 
ment, on  the  order  book,  above  set  forth,  so  as  to  cause  the 
original  order  to  read  as  follows : 
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*^^And  Court  adjourned  to  hold  an  adjoarnod  term  on  the 
second  Monday  in  January,  1860;  and  it  is  ordered  that  notice 
be  given  by  the  clerk  of  this  Court  of  eaid  acyoumment,  by 
publication,  two  weeks  successively,  in  the  Democratic  Pharos 
and  Logansport  JoumaV 

^^  All  which  had  been  before  the  adjournment  of  said  Court 
duly  ordered  by  the  Court;  but  was,  by  mistake,  neglected  to 
be  inserted  in  the  adjourning  order."    , 

The  motion  to  continue  was  refused,  and  the  defendant 
excepted.  This  exception,  it  seems  to  us,  is  not  well  taken. 
The  original  order,  it  is  true,  was  defective,  because  it  did  not 
specify  the  manner  in  which  public  notices  was  to  be  given 
of  the  time  at  which  the  adjourned  term  was  to  be  held. 
Acts  1855,  p.  70,  sec.  1.  It  appears,  however,  that  the  Court 
had,  at  its  November  term,  directed  a  correct  order  to  be  en- 
tered on  the  record;  but  through  mistake  the  entry  was  not 
correctly  made.  This  being  the  case,  the  Court  had,  no 
doubt,  full  power  to  make  a  ^^ nunc  pro  tunc**  entry  of  the  ad- 
journed term.  And  the  order  of  adjournment,  as  it  was 
really  made,  being  thus  entered  on  the  order  book,  there  ex- 
isted no  cause  for  the  continuance;  because  notice,  in  accord- 
ance with  the  order  of  the  Court,  had  been  given. 

Two  other  points  are  made  in  the  plaintifF^s  brief;  but  they 
do  not  appear  to  have  been  presented,  in  any  form,  to  the 
lower  Court;  hence,  they  will  not  be  noticed  in  this  Court. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 

2).  2).  Pratt,  for  the  appellant. 
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Woodfield  and  Otkers  v,  Barbee  and  Others. 

"WooDFiBLD  and  Others  v.  Babbee  and  Others, 

Erroneoos  rulings,  upon  exceptions  to  interrogatories,  in  order  to  be 
ayailable  in  this  Court,  must  have  been  made  the  basis  of  a  motion 
for  a  new  trial  below. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Per  Curiam. — Suit  upon  a  note.  Judgment  for  tne  jplain- 
tiff.  The  defendant  filed  interrogatories,  and  excepted  to  th* 
answers;  and  he  excepted  to  the  rulings  of  tno  Court  upon 
bis  exceptions. 

Should  this  latter  exception  be  shown  by  a  bill  of  excep- 
tion, or  by  its  being  simply  noted  upon  the  record  ? 

The  proposition  is  a  general  one  that  objection  to  dccisionb 
of  the  Court  must  be  taken  by  exceptions;  and  that  the  fact 
of  the  taking  of  the  exception  in  each  and  every  case  must 
appear  by  the  record.  But  how?  Must  it  appear  by  bill  of 
exception,  or  may  it  appear  by  being  noted  on  the  record  ? 
The  code  provides,  (sections  845  and  846,)  that  where  the  de- 
cision of  the  Court  is  entered  on  the  record,  and  the  grounds 
of  objection  appear  in  the  entry,  a  bill  of  exceptions  shall 
not  be  necessary;  otherwise,  there  must  be  a  bill  of  excep- 
tion. 

What  is  meant  by  the  decision  and  the  grounds  of  it  being 
entered  upon  the  record?  Does  it  mean  every  one  that  the 
clerk  may  see  fit  to  enter  upon  the  record;  or  is  it  limited  to 
such  matters  as  are  embraced  by  section  559  of  the  code,  or 
such  as  the  Court  orders  of  record? 

Where  is  there  a  list  of  exceptions  that  may  appear  of 
record  without  a  bill?  Are  those  to  instructions  and  rulings 
upon  demurrers  all  ? 

We  need  not  answer  these  questions  here.  There  was  no 
motion  for  a  new  trial  in  this  case;  and  we  think  an  erro- 
neous ruling  upon  exceptions  to  interrogatories,  to  be  brought 
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under  review  in  the  Supreme  Courts  must  be  made  ground  oi 
a  motion  for  a  new  trial. 

And  here  again,  the  necessity  arises,  for  a  list  of  those  mat- 
ters which  may  be  assigned  for  error  in  this  Court  without 
having  been  made  the  basis  of  a  motion  for  a  new  trial. 

The  judgment  is  a£5rmed,  with  one  per  cent,  damages  and 
costs. 

E.  A.  Oreenkej  for  the  appellants. 
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Actions  for  malioious  proseoations  generally  rest  upon  the  facts  of  a 
prosecution  ended,  malice  in  the  person  prosecuting,  and  want  of 
probable  cause  for  tiie  prosecution. 

The  malice  of  the  prosecutor,  and  the  disgrace,  rexation,  expense  and 
damages  of  the  prosecuted,  are  not  measured  by  tiie  sufficiency  or 
insufficiency  of  the  charge  on  which  the  prosecution  is  instituted. 

The  action  for  malicious  prosecution  may  be  founded  upon  an  indict- 
ment on  which  no  acquittal  can  be  had,  by  reason  of  its  rejection 
by  the  grand  jury,  or  its  being  coram  non  judtee^  or  its  defeotire 
form, 

APPEAL  from  the  J^oWe  CSrcuit  Court. 

Pbbkins,  J. — ^Action  for  a  malicious  prosecution.  Demur- 
rer to  the  complaint  sustained;  final  judgment  for  the  de- 
fendant. 

The  complunt  is  as  follows: 

William  D.  Stakclot,|  j^  the  J^ToWe  Circuit  Court,  OetoJer 
JuDBOH  PlmiTBB.     j  tenn,1859. 

The  plaintiff  says : 

**  The  defendant,  on  the  28d  day  of  FeUfntary,  1859,  at  the 
Vol.  XVm— 21. 
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Qoaaty  of  NobUj  State  of  JndianOy  fiftlsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatever,  charged 
tke  plaintiff  before  Besirhald  H.  Sail,  a  United  States  Coza- 
miesioner  for  the  Diatrict  of  lK.diana,  with  having  committed 
a  certain  ofience  against  thelawaof  the  United  States  relating 
to  the  government  of  the  poet  office  in  the  United  StateSj  viz : 
the  taking  from  the  post  office  a  letter  belonging  to  said  do- 
fendant,  containing  an  article  of  value,  and  opening  the  same; 
and' upon  said  charge  the  defendant  then  and  there  caused 
and  procured  the  said  plaintiff  to  be  arrested  by  his  body,  on 
a  warrant  issued  by  said  CommiseioBer,  on  said  charge  of  the 
defendant,  and  to  be  imprisoned,  and  kept  and  detained  in 
prison  for  the  space  of  one  day,  and  then  to  be  taken,  in  the 
custody  of  the  Deputy  Marshal  of  the  United  States,  for  the 
District  of  Indiana,  to  Indianapolis,  and  before  said  Commis* 
sioner  SdU,  by  and  before  whom  the  said  plaintiff*  was  duly 
discharged  and  fully  acquitted  of  the  said  offence,  on,  &c. 

<^By  means  of  the  premises,  the  plaintiff  is  iqjured  in  repu« 
tation;  has  suffered  anxiety  and  pain  of  body  and  mind;  was 
obliged  to,  and  has  expended,  the  sum  of  500  dollars  in  pro- 
curiag  Im  discharge  and  defendiag  himself  in  the  premises; 
haa  bew  hindered  from  transacting  his  business  for  the  space 
of  one  mcmth,  and  is  otherwise  greatly  injured ;  to  his  damage 
of  1,500  dollars.  J.  M,  Flagg,  Plaintiff's  Att'y. 

The  demurrer  to  the  complaint  waa  sustained  because  the 
Covt  held  that  it  did  not  show  that  the  plaintiff  was  arrested 
upon  a  criminal  charge.  We  shall  express  no  opinion  upon 
the  question  of  fact  involved  in  the  decision  of  the  Court,  viz: 
that  the  complaint  failed  to  charge  a  criminal  act.  There  are 
authorities  sustaiBing  the  principle  upon  which  the  Court 
made  its  ruling,  and  one  case  in  this  Court  certainly  favors  it. 
McNedy  v.  Zhiskdl^  2  Blackf.  269;  see,  also,  Thispin  r.Bamff 
8  id.  210. 
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Bat  we  think  the  principle  nnflound.  Bays  Mr.  8ed^- 
foiek,  in  his  work  on  damages,  p.  96,  **FndeT  the  Roman  law 
the  suceessfnl  party  was  not  restricted  to  a  suit  for  malicions 
prosecution,  and  the  party  justly  chargeable  with  making  a 
totally  ungrounded  claim  or  defence,  was  punished  by  a  pro- 
nunciary  mulct.  And  this,  at  one  time,  seems  to  have  been 
adopted  into  the  jurisprudence  of  modern  Europe.  Francis 
the  Flrsty  by  his  ordinance  of  1589,  art.  88,  authorized  the 
^judge  to  inflict  damages  proportioned  to  the  temerity  of  the 
losing  party.  And  so,  too,  in  England^  originally  it  seems 
that  the  plaintiff  in  all  cases  of  unsuccessful  litigation,  might 
be  amerced  pro  faUo  clamore^  and  the  amerciament  was  as- 
B^sed  by  the  Court  or  its  officers.  This  power,  however,  no 
longer  exists,  and  in  cases  of  contract  no  redress  is  given  be* 
yond  the  taxable  costs.  Even  in  cases  the  most  frivolous  and 
vexatious,  in  no  case  is  any  independent  redress  given,  that 
is,  by  a  recriminatory  action,  unless  the  first  suit  or  proceeding 
be  malicious.  Malice  and  want  of  probable  cause  must  con- 
cur. This  principle  is  vigorously  applied  to  counsel  fees  in 
all  cases  of  contract,  and  without  discrimination  to  both  par- 
ties to  the  litigation.''  See  Ibid  as  to  when  counsel  fees  are 
allowed  as  damages. 

The  actions  now  maintainable  for  redress  of  personal  injn- 
ries  inflicted  through  the  instrumentality  of  illegal  prosectr- 
tions,  are,  at  least,  of  a  three  fold  character: 

1.  There  are  the  actions  of  trespass  and  case  according  to 
the  circumstances,  for  arresting,  and  causing  to  be  arrested, 
persons  on  void  judicial  process,  or  without  any  process. 
These  actions  are  generally  called  actions  for  false  imprison- 
ment, and  are  founded  on  want  of  authority  and  not  on 
malice,  and  mostly  grow  out  of  arrests  on  alleged  criminal 
diarges.  Bee  Ind.  I>ig.  p.  20 ;  1  Hilliard  on  Tort,  chap.  2$^ 
jK  207. 

2.  Actions  for  malicious  arrests,  in  civil  cases,  on  affidavits 
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for  holding  to  bail.  These  affidavits  and  arrests,  where  the 
law  allows  imprisonment  for  debt,  do  not  necessarily  involve 
a  charge  of  crime,  and  may  not  effect  one's  reputation  for  in- 
tegrity. 1  Hilliard  on  Tort,  let  ed.,  p.  281,  sec.  22 ;  S  Philips' 
Ev.,  p.  574. 

8.  Actions  proper,  for  malicious  prosecutions.  These  ac- 
tions are  brought  against  the  persons  who  instituted  the  pros- 
ecutions, and  rest  upon  the  facts  of  prosecutions  ended, 
malice  in  the  persons  prosecuting,  want  of  probable  cause  for 
the  prosecutions  and  damages.  8  Philips'  Ev.,  p.  567;  2 
Greenl.  Ev.  1  ed.  p.  864;  1  Starkie  on  Slander,  p.  445;  2d  voL 
id.  p.  67.  An  action  for  malicious  prosecution  is  much  in  the 
nature  of  an  action  for  slander;  and  the  malice  of  the  prose- 
cutor, and  the  disgrace,  vexation  and  expense  of  the  prose- 
cuted, are  not  measured  by  the  sufficiency  or  insufficiency  of 
the  charge  on  which  the  prosecution  is  instituted.  Words 
are  slanderous  which  cause  it  to  be  believed  that  a  person  is 
guilty,  &c.  It  would  seem  that  an  actual  prosecution  would 
supply  the  place  of  colloquium,  and^inuendoes.  Blackstone  says, 
B.  8,  p.  127:  ^^But  an  action  on  the  case  .for  a  malicious 
prosecution  may  be  founded  upon  an  indictment  whereon  no 
acquittal  can  be  had,  as  if  it  be  rejected  by  the  grand  jury,  oi 
be  coram  non  judice,  or  be  insufficiently  drawn.  For  it  is  not 
the  damages  of  the  plaintiff,  but  the  scandal,  vexation,  and 
expense,  upon  which  this  action  is  founded.''  The  same  doc- 
trine is  Idd  down  in  Starkie  on  Slander,  vol.  1,  pp.  445-6; 
vol.  2,  p.  82.  Also  in  1  Hilliard  on  Torts,  Ist  ed.,  p.  270,  sec 
14;  and  it  is  decided  in  CoUins  v.  Ijovc,  7  Blackf.  416,  and 
strongly  intimated  in  Cox  v.  Kilpatrick,  8  id.  87.  See,  also,  8 
Philips'  Ev.  568,  note  7;  Usher  v.  WhiUinger,  1  Blackf.  250; 
2  Chit.  PI.  188;  Morris  v.  Scott,  21  Wend.  281 ;  8d  Graham  & 
Wat.  on  ^ew  Trials,  1144,  note.  Such  is  the  ruling  in  Louis* 
ianay  Boston  v.  Kanvanaugh,  12  La.  Bep.  882;  North  Carolina^ 
Smith  V.  Deaver,  4  Jones'  Law  Bep.  518;  Kentucky,  Hays  v* 
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Younglovey  7  B.  Monroe  445;  Connecticut^  Stone  v.  StevenSy  12 
Coniu  218. 

Per  Owriam. — ^The  jadgment  is  reversed  with  costs.  Oanse 
remanded  for  fhrther  proceedings. 

J.  M.  Flaggy  for  the  appellant. 


BsBDiNaBR's  Adm'r  v.  Joosltv. 

Actions  of  replevin  may  be  instituted  before  any  jostioe  of  the  peace 
in  the  county,  without  reference  to  the  fact  that  the  defendant  may 
reside  in  a  different  township  from  that  in  which  the  justice  resides. 

APPEAL  from  the  Decatur  Circuit  Court 

Hanka,  J. — ^This  case  rests  upon  facts  similar  to  those  stated 
in  Jocdyn  v.  Barrett^  at  this  term.  In  the  case  cited,  the 
jurisdiction  was  sustained  for  reasons  therein  given,  and  which 
are,  perhaps,  sufficient;  but  in  addition,  the  writer  would 
suggest,  that  the  proceeding  in  the  nature  of  replevin  under 
the  statutes  quoted  is  an  exception  to  the  general  territorial 
limitation  of  jurisdiction  prescribed  as  to  ordinary  proceed- 
ings. This  results  from  the  fact  that  it  is  a  proceeding,  in  the 
first  instance,  to  recover  the  property,  and  may  not  necessa- 
rily result  in  a  judgment  of  damages  against  the  defendant. 
It  is  true  such  damages  may  be  assessed  in  proper  cases;  but, 
as  the  real  object  of  the  action  is  to  recover  the  specific  thing, 
rather  than  to  proceed  in  a  form  in  the  nature  of  assumpsit 
for  damages  for  the  conversion  thereof,  it  would  appear  that 
the  reasons  for  the  enactment  of  the  statute  limiting  the  juris- 
diction as  to  the  person  in  regard  to  actions  of  the  latter 
class,  are  not  applicable.    This  is  somewhat  indicated  by  the 
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provimon  that  the  order  for  the  Beizure  of  the  property  ig  di- 
rected, &c.y  to  any  constable  in  the  county,  rather  tban  of  the 
township,  and  he  is  authorized  to  serve  it  any  where  in  the 
county,  not  only  as  to  the  seizure  of  the  property  but  as  to 
service  on  the  defendant  of  that  part  notifying  him  of  the 
proceeding.  Why  the  necessity  of  authorizing  such  service, 
any  place  in  the  county,  if  the  suit  should  be  instituted  in  the 
township  of  the  defendant's  residence. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  costs. 

John  S.  Scobey  and  WiU.  Pounds  for  the  appellant. 

Oscar  B.  Hord  and  Cortez  JEmngy  for  the  appellee. 


Thb  Psru,  kG.j  B.  R.  Co.  v.  Datton. 

The  objection  that  there  was  a  trial  without  an  issue,  in  order  to  be 
available  in  this  court  as  error,  must  have  been  properly  brought  to 
the  attention  of  the  Court  below. 

APPEAL  from  the  Hamilton  Common  Pleas. 

Per  Curiam. — Suit  by  Dayton  against  the  company  for 
killing  stock  upon  the  road  where  it  was  not  fenced.  Trial 
by  the  Court;  finding  and  judgment  for  the  plaintiff 

Two  points  are  made  for  reversal :  1st  That  there  was  a 
trial  without  an  issue ;  and  2d.  That  the  record  shows  that 
the  road  was  fenced  and  that  no  negligence  was  shown. 

The  first  record  sent  up  shows  that  the  cause  was  tried 
without  any  pleading  s^pearing  to  have  been  filed  on  behalf 
of  the  defendant,  but  an  amended  record  shows  that  the 
eause  was  tried  on  the  general  deniaL  An  objection  is  made 
by  the  appellant  to  the  manner  in  which  the  amendment  of 
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the  record  was  made  in  the  Court  below.  We  shall  pass  OTsr 
this  last  objectioDy  because  without  any  amendment^  the  ob- 
jection is  not  available  that  the  cause  was  tried  without  an 
issue.  No  objection  on  this  ground  was  in  any  manner  made 
in  the  Court  below,  and  it  can  not  be  for  the  first  time  suc- 
cessftilly  made  in  this  Court.  MarHfidaU  v.  Prieey  14  Ind. 
R.  115;  Henly  v.  Kern,  15  id.  891. 

With  reference  to  the  other  point,  it  may  be  observed  that 
the  complaint  alleges,  and  the  proof,  as  contained  in  the 
second  record  sent  up,  (no  amendment  being  made  in  this  re- 
spect,) shows  that  the  road  was  not  fenced  at  the  point  where 
the  stock  was  killed. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent* 
damages. 

G.  H.  VoiSy  for  the  appellant. 

Jf.  Garver  and  James  &Brien^  for  the  appellee. 


SMrru  and  Others  v.  Thb  Bane  of  the  Btatb,  &c.  |im  So| 

Bank  directors,  if  constituted  under  the  forms  of  law,  are  at  least  offi- 
cers de  facto^  and  may  transact  the  ordinary  duties  of  such  officers, 
and  the  proper  mode  for  their  removal  is  by  quo  warranto. 

The  branches  of  the  Bank  of  the  State  are  not  required  to  take  out 
brokers'  license;  their  charter  is  a  license  to  transact  all  the  busi- 
ness of  the  hank. 

Dehtors  to  the  bank  can  not  ayoid  puyment  on  the  ground  that  less  ^ 

than  a  quorum  of  the  directors  discounted  their  paper. 

The  provisions  in  the  charter  as  to  what  shall  constitute  a  quorum  to 
do  husiness,  are  directory,  and  for  the  security  of  the  stockholders 
and  hill  holders;  but  the  bank  may  endanger  its  franchises  by  dis- 
regarding them. 
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An  answer,  denying  that  the  plaintiff  is  the  real  party  in  interest^  ia 
bad,  nnlesa  it  be  speoifio  ai  to  the  facta,  and  indicates  who  is  the 
proper  party. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Perkins,  J. — ^The  Bank  of  the  State  of  Indiana,  for  the 
Lawrenceburgh  Branch,  sued  SmUh,  Stevenson,  and  Bradley,  on 
bills  of  exchange. 

The  defendants  answered : 

1.  Denying  that  the  Board  of  Directors  of  the  bank  was 
legally  constituted  in  this;  that  one  of  said  directors,  who 
was  also  president  of  the  board,  was  ineligible  to  the  office. 

2.  That  the  bank  had  not  taken  out  brokers'  license. 
8.  Usury. 

4.  That  the  bills  were  not  discounted  by  a  quorum  of  the 
directors  of  the  branch  bank,  pursuant  to  the  requirements 
of  the  charter. 

The  Court  sustained  demurrers  to  the  Ist,  2d,  and  4th  de- 
fences, and  issue  of  fact  was  taken  upon  the  third. 

There  was  judgment  for, the  plaintiff  on  the  issue  of  fdct 

The  first  defence  was  unavailing.  The  acting  board,  hav- 
ing come  into  office  through  the  forms  of  law,  was  composed 
of  officers  de  facto,  and,  if  illegally  elected,  should  have  been 
ousted  by  quo  warranto.  8  Blackf.  689;  8  Ind.  610;  6  id,  Tl, 
166;  7  id.  605;  Red.  on  R.  18.  It  is  doubted  in  England 
whether  such  a  proceeding  lies  against  the  officers  of  a  private 
corporation;  Grant  on  Corporation,  p.  807;  but  it  ia  settled 
that  it  does  not  in  this  country,  on  general  principles;  Angel 
and  Ames,  p.  614,  et  seq.;  and  it  is  expressly  authorized  by 
statute  in  Indiana.    2  Q.  &  H.  p.  828. 

The  second  defence  was  invalid.  The  charter  is  a  license 
to  the  bank  to  discount  paper,  purchase  bills  of  exchange,  &c. 

The  third  defence  was  no  bar  to  the  action  so  far  as  it  went 
to  the  principal  sum  loaned,  or  paid.    BUlingsley  v.  The  State 
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Bank,  8  Ind.  876;  The  EvanmUe,  ^c,  Go.  v.  The  Gity,  ^c,  16 
Ind.  896. 

The  fourth  defence  was  insufSicient.  Ang.  and  Ames  on 
Corp.  sec.  264.  The  point  is  elaborately  discussed,  and  the 
authorities  collected  in  Bond  v.  The  Central  Bank  of  Georgia, 
2  Eelley's  Geo.  Kep.  p.  92.  The  provision  is  held  to  be  direc- 
tory, and  for  the  security  of  the  stockholders  of  the  bank, 
and  the  bill  holders.  The  bank  may  expose  its  franchises  to 
hazard  by  disregarding  such  provisions,  but  debtors  can  not 
avoid  payment  of  their  obligations  on  that  account. 

Further:  Somebody  discounted  the  bills  for  the  defendants 
below.  They  got  the  money  on  them,  and  they  owe  it  to 
somebody.  Now,  if  any  one  or  more  of  the  directors,  as  in- 
dividuals, discounted  the  bill,  did  they  not  become  their  prop- 
erty;  and  does  not  the  answer  go  to  the  question  of  *the  real 
party  plaintiff?  But  an  answer,  denying  that  the  plaintiff  in 
the  suit  is  the  party  in  interest,  should,  to  be  sufficient,  show 
who  is  the  proper  party. 

Per  Ouriam. — ^The  judgment  below  is  affirmed,  with  8  per 
cent  damages  and  costs. 

D.  S.  Major  J  for  the  appellants. 

J.  E.  McDonald  and  A.  L.  Boache,  for  the  appellee. 


Nblson  t?.  Johnson.  —  ^j 


The  last  clause  of  section  99  of  the  code,  aathorises  relief  in  oases 
in  which  the  ground  of  relief  is  limited  to,  or  connected  with,  the 
act  of  taking  or  rendering  judgment^  and  not  on  account  of  errors 
oceurring  daring  the  progress  of  the  cause  when  both  parties  are 
present  in  Court. 
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Section  356  of  tlie  cede,  aatborixes  relief  for  causes  of  &ev  trial  dis< 
covered  after  the  term;  but  these  causes  must  be  such  as  would 
have  justified  a  new  trial  during  the  term,  had  they  been  known, 
and  they  must  have  existed  at  the  time  of  the  trial. 

Section  586  of  the  code,  authorises  a  review  of  a  judgment  for  error 
appearing  on  the  face  of  the  record,  or  for  '*  material  new  matter," 
discovered  after  its  rendition,  which  new  matter  means  the  fact  or 
facts  constituting  the  ground  of  action  or  defence,  and  not  mere 
evidence  of  those  facts. 

In  an  action  brought  by  an  equitable  assignee,  the  assignor  should  be 
made  a  party. 

Experts  may  be  called  to  testify  their  opinions  as  to  whether  a  date 
in  a  note  had  been  altered,  by  the  substitution  of  one  figure  for 
another. 

APPEAIj  from  the  GhrarU  Oommon  Pleas. 
Pbrkins,  J. — Complaint  to  review  a  judgment.    Review 
denied. 

In  Aprilf  I860,  James  Johnson,  as  equitable  assignee  of  Asa 
Paris,  commenced  an  action  against  said  Paris  and  Noah 
Nelson,  on  a  promissory  note.  Paris,  the  assignor,  was  a 
non-resident,  and  notice  of  the  pendency  of  the  suit  was 
given  him  by  publication.  The  complaint  was  upon  a  note, 
for  200  dollars,  dated  January  9th,  1856,  and  payable  Decem- 
ber 25tb,  1859.  The  defendant  answered,  admitting  the  exe- 
cution of  a  note  such  as  that  sued  on,  but  averring  that  that 
note  was  misdescribed  in  the  complaint;  that  the  note  filed 
with  the  complaint  was  payable  in  1857,  and  not  in  1859; 
that  since  he  executed  it,  the  figure  9  had  been  altered  to 
figure  7.  This  answer  was  sworn  to,  and  was  designed  for  a 
special  non  est  factum.  The  plaintiff  replied  the  general  de- 
nial. Trial  by  the  Court.  The  note  was  offered  in  evidence, 
was  objected  to  as  a  note  payable  in  1857,  and  not  in  1859, 
and  therefore  varying  from  that  described  in  the  complaint, 
but  the  objection  was  overruled,  and,  at  the  Novend>er  term, 
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I860,  there  was  jadgment  for  the  plaintiff  on  the  note,  against 
NdsoUf  the  maker. 

A  good  deal  of  evidence  was  produced  to  the  Court  on  the 
question  of  the  alteration  of  the  note,  including  a  deposition 
of  William  E.  Parker^  the  original  draftsman  of  it.  A  num- 
ber  of  witnesses  examined  the  note,  and  testified  their  opin- 
ion as  to  its  having  been  altered.  There  was  no  objection 
taken  on  either  ude  to  any  evidence  ofi'ered.  A  motion  for 
a  new  trial  was  made  on  the  two  grounds  that  the  judgment 
of  the  Court  was  contrary  to  law,  and  was  not  sustained  by 
the  evidence;  the  motion  was  overruled,  exception  taken,  and 
an  appeal  prayed  to  the  Supreme  Court  The  appeal  was 
not  presented;  but  on  the  4th  day  of  April,  1861,  the  present 
suit  was  instituted  to  get  the  judgment  set  aside,  and  a  new 
trial  allowed,  on  account  <of  errors  appearing  in  the  record, 
and  of  newly  discovered  evidence.  The  points  to  be  consid- 
ered are: 

1.  The  giving  of  notice  by  publication  to  the  equitable 
assignor. 

2.  The  permitting  of  unskilled  persons  to  testify  as  experts. 
8.  The  refusal  of  the  Court  to  grant  a  new  trial  in  the 

original  case. 

4.  Alleged  newly  discovered  evidence. 

But  we  propose  first  to  ascertain  the  statute  by  virtue  of 
which  this  proceeding  is  sought  to  be  maintained.  Section 
99  of  the  code  allows  the  Court  ^Ho  relieve  a  party  from  a 
judgment  taken  against  him  through  mistake,''  &c.  This 
section  seems  to  have  reference  to  cases  in  which  the  ground 
of  relief  is  limited  to  the  act  of  taking  or  rendering  the 
judgment,  as  in  cases  of  default,  and  does  not  look  to  errors 
which  occur  during  the  progress  of  a  cause  where  both  par- 
ties are  present  in  Court.  The  following  cases  belong  to  this 
class:  Fraizer  v.  WUliarns^  at  this  term;  Bobertson  r.  Berger^ 
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11  Ind.  402;  WaUey  v.  WaUey,  12  id.  668,  which  wm  a  judg- 
ment by  default. 

Sectiou  856  authorizes  the  Court  to  grant  a  new  trial  upon 
application  made  within  a  year,  where  the  cause  or  causes  for 
such  new  trial  are  discovered  after  the  term;  but  these  causea 
must  be  such  as  would  have  justified  the  granting  of  a  new 
trial  during  the  term,  had  the  causes,  which  must  have  then 
existed,  been  known.  Kewly  discovered  evidence  of  matter 
that  existed  at  the  time  of  trial  is  one  cause  for  granting  a 
new  trial.    See  Allen  v.  Gullum^  16  Ind.  234. 

Section  686  authorizes  a  review  of  a  judgment  upon  a  com- 
plaint filed  within  three  years  after  the  rendition  of  the  judg- 
ment. The  review  may  be  had  for  errors  appearing  on  the 
fiwje  of  the  record,  and  for  "material  new  matter"  discovered 
after  its  rendition.  New  matter  is^  different  thing  from  new 
evidence.  Matter,  as  the  word  is  used  in  law,  means  a  fSeu^t 
or  facts  constituting  the  whole  or  a  part  of  a  ground  of  action 
or  defence.  Evidence  is  that  which  tends  to  prove  or  dis- 
prove the  existence  of  such  fact  or  facts.  See  Story's  Eq. 
PI.  sec.  404.  A  new  trial  could  not  be  granted,  even  at  the 
term,  for  new  matter  discovered  after  the  trial ;  because  the 
new  matter  would  have  to  go  into  the  pleadings  before  proof 
of  it  would  be  allowed.  Hence,  in  such  case,  the  section  of 
the  statute  authorizing  a  complaint  for  review  would  have  to 
be  resorted  to,  in  which  the  new  matter  could  be  set  forth. 
But  if  new  evidence  of  a  fact,  of  matter,  already  in  the 
pleadings,  is  discovered,  a  new  trial  may  be  granted  for  that 
So,  a  new  trial  for  error  appearing  on  the  face  of  the  record, 
could  not  be  granted  after  the  term,  because  it  would  neces* 
sarily  be  presumed  to  be  known  at  the  term;  hence,  for  that^ 
a  complaint  for  review  would  necessarily  have  to  be  resorted 
to. 

In  the  complaint  in  the  case  at  bar,  it  will  be  seen  from 
what  has  been  said,  there  is  a  mingling  of  causes  for  review 
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aod  for  new  trial.  We  must  limit  oar  conBideration  to  one 
or  the  other  of  the  dasees  of  causes.  Were  they  all  of  one 
daae,  perhaps  we  might  disregard  a  misnomer  of  the  class  in 
the  complaint.    See  MeKee  y.  Daggy  ^  Co.j  at  the  last  term. 

Bat  where  the  two  last  classes  are  joined,  we  may  properly 
limit  oar  investigation  to  the  class  corresponding  with  the 
name  of  the  complaint  We  limit  ourselves,  then,  to  the  no- 
tice hy  puhlication,  the  testimony  of  the  experts,  and  the  re- 
fusal to  grant  a  new  trial,  the  complaint  heing  nominally  one 
for  a  review. 

1.  Where  a  suit  is  hrought  by  an  equitable  assignee^  the 
assignor  should  be  made  a  party.  This  the  statute  requires. 
This  was  always  the  rule  in  equity.  Bays  Mr.  Story,  in  his 
Equity  Pleading,  sec.  163:  <<In  general,  the  person  having 
the  legal  title  in  the  subject  matter  of  the  bill,  must  be  a 
party,  (either  as  plaintiff  or  defendant,)  although  he  has  no 
beneficial  interest  therein,  so  that  the  legal  right  may  be 
bound  by  the  decree  of  the  Court.'' 

But  suppose,  as  in  this  case,  the  assignor  is  a  non-resident 
of  the  State,  can  he  be  made  a  party  to  the  suit?  In  cases 
concerning  real  estate,  where  the  judgment  is  to  operate  in 
rem^  and  not  in  personaniy  there  may  be  judgment  on  construc- 
tive notice.  See  sec*  88,  2  B.  S.  p.  85.  In  cases  of  divorce, 
the  statute  authorizes  a  personal  judgment  on  constructive 
notice;  but  as  the  general  rule  the  code  provides,  sec.  895,  2 
B.  S.  p.  126,  that  ^^no  personal  judgment  shall  be  rendered 
against  a  defendant  constructively  summoned,  who  has  not 
appeared  to  the  action."  In  case  of  an  assignor  in  equity,  is 
a  personal  judgment  asked?  Would  he  have  the  right  to 
come  in  and  vacate  a  judgment  barring  his  interest,  at  any 
time  within  five  years?  We  shall  not  decide  anything  on 
this  point,  because  no  objection  was  taken,  the  i>oint  was  not 
made,  in  the  original  suit,  while  it  might  have  been  by  the 
plaintiff  in  this  suit  fop  review,  as  he  was  the  real  defendant 
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in  that  suit.    He  has  not  placed  error  on  this  point  npon  the 
fbee  of  the  record  of  the  original  suit. 

2.  Ab  to  experts. 

Greenleaf  says  that  'Hhongh  the  opinions  of  witnesses  are 
in  general  not  evidence,  yet  on  certain  subjects,  some  classes 
may  deliver  their  own  opinions,  and  on  certain  otiier  subjects, 
any  competent  witness  may  express  his  opinion  or  belief/*  1 
Greenleaf  Evidence,  sec.  440,  and  note,  10  ed. 

Bouvier  defines  experts  thus:  ^^From  the  Latin,  experiif 
which  signifies,  instructed  by  experience.  Persons  who  are 
selected  by  the  Courts  or  the  parties  in  a  cause,  on  account 
of  their  knowledge  or  skill,  to  examine,  estimate,  and  ascer- 
tain things,  and  make  a  report  of  their  opinion.  Merl.  Re* 
pert.  Mat.  Expert;  2  Lois.  Des.  Batimens.  258;  2  N.  S.  1;  5 
K  8.  657;  8  L.  R.  860;  11  L.  R.  814;  11  S.  R.  886;  Ray 
Med.  Jur.  Prel.  Views,  sec.  29;  8  Bouv.  Inst.  n.  8208."  See, 
also,  Whart.  &  Still,  Med.  Jur.  sec.  86,  et  seq.;  1  Whart.  Cr.  L. 
sec.  45,  et  seq.;  Sinclair  v.  Boushy  14  Ind.  450;  WetherUe  v. 
Bmnetty  2  Allen  (Mass.)  Rep.  428;  Commonwealth  v.  Fairbanks^ 
id.  611;  BubbeU  v.  BisseU^  id.  196. 

In  the  case  at  bar,  the  question  to  be  solved  by  the  skill  of 
experts,  was  whether  the  figure  9,  in  a  promissory  note,  had 
been  altered  to  a  7.  This  was  a  proper  subject  for  the  opin- 
ion of  experts;  and  certain  persons  were  permitted  to  testify 
as  to  theirs.  The  record  does  not  show  whether  they  were 
experts  or  not,  but  they  were  permitted  to  testify  without 
objection,  and  no  motion  was  made  for  the  withdrawal  of 
their  evidence  from  the  consideration  of  the  jury.  No  error, 
on  this  point,  appears  on  the  face  of  the  record.  See,  as  to 
alteration  of  written  instruments,  1  Greenleaf,  sec.  664,  et  seq. 
and  note,  10  ed. 

3.  On  the  evidence,  we  will  not  hold  in  this  case,  that  the 
Court  erred  in  refusing  to  grant  a  new  trial. 

The  note  sued  on  was  described  in  the  complaint  as  paya- 
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ble  in  1869.  The  defendant  admitted  he  had  made  such  a 
note.  The  Court  held  that  the  note,  on  its  face,  appeared  to 
be  payable  in  1869,  and  admitted  it  in  evidence  as  correspond- 
ing with  that  described  in  the  complaint.  Moorman  v.  Bar- 
tariy  16  Ind.  206.  See  Stoner  v.  Mlis^  6  Ind.  152.  It  was  at- 
tempted to  prove  that  the  original  9  had  been  altered  to  a  7 ; 
but  conceding  that  to  be  a  fact,  there  was  no  evidence  to  show 
who  had  done  it,  nor  how  it  had  been  done,  nor  for  what 
purpose.  The  party  claimed  no  advantage  from  an  alteration. 
Suppose  a  blot  or  mark  had  been  made  by  a  stranger,  by  a 
child,  or  by  accident?  In  a  case  of  doubt,  on  such  a  point, 
the  Supreme  Court  would  not  reverse  on  the  evidence.  See 
Jones  V.  Julian,  12  Ind.  274;  CoUins  v.  Makepeace,  18  id.  448. 

Per  C^nam.— The  judgment  is  affirmed,  with  costs. 

J.  H.  Jones,  for  the  appellant 

H.  D.  Thompson,  for  the  appellee. 


Black  and  Another  v.  Dalb. 


■  Where  a  party,  against  whom  a  judgment  has  been  rendered  before  a 
a  jostiee  of  the  peace  for  less  than  five  dollars,  appeals  to  the  Cir* 
cnit  or  Common  Pleas  Court,  and  there  obtains  a  verdiot  in  his 
faTor,  he  is  entitled  to  recoyer  his  eosts. 

APPEAL  from  the  Cass  Common  Pleas. 

Davison,  J. — Bale  sued  Black  and  Johnson,  before  a  justice 
of  the  peace,  upon  a  promissory  note  for  the  payment  of  19 
dollars  and  50  cents  The  u<vte  w«*  filed  before  a  justice  as 
the  cause  of  actiar.    It  re^ds  thus : 

<*Nine  months  affcv  date,  we,  or  either  of  us,  promise  to 
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pay  Philip  Dak  19  dollars  and  50  cents,  without  any  relief 
whatever  from  the  apppaisement  laws;  dated  November  29th, 
1856.  David  Black." 

"William  Johhson." 

Before  the  justice  the  defendant  appeared,  and  filed  an  ac- 
count in  set-off  against  the  plaintiff's  demand,  as  follows: 

Philip  Dale  to  David  Blacky  Dr. 

1856,  to  boarding  two  men,  Dale  and  son,  ten  weeks, 

at  2  dollars  per  week, $40  00 

To  washing  ten  weeks  for  two  men, 8  75 

Plaintiff  did  not  appear  before  the  justice,  and,  in  his  ab- 
sence, there  was  a  trial  which  resulted  in  a  judgment  against 
him  for  25  cents,  and  he  appealed.  In  the  Common  Pleas,  to 
which  the  cause  was  taken  by  appeal,  the  defendant,  Johnson, 
answered,  alleging  "  that  he  signed  the  note  in  suit  as  surety 
only."  Reply  in  denial  of  the  answer.  The  issues  were  sub- 
mitted to  a  jury  who  found  for  the  defendants;  and  there>> 
upon  the  plaintiff  moved  for  a  new  trial.  The  Court  sustain- 
ed the  motion,  granted  a  new  trial,  and  ordered  that  the  cost 
in  the  case  abide  the  event  of  the  suit.  After  this,  at  the 
same  term,  there  was  a  second  jury  trial  which  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  20  dollars.  Motions  for  a 
new  trial  and  in  arrest  were  denied,  and  judgment  entered  on 
the  verdict. 

In  a  bill  of  exceptions  it  appears  that  the  jury,  at  the  in- 
stance of  the  plaintiff,  were  thus  instructed : 

1.  "If  you  believe  that  Black  was  to  board  Dale  and  son  in 
consideration  of  Dale  furnishing  the  provisions  for  Blacf^s 
family,  and  that  this  was  agreed  on,  then  Black  would  have 
no  right  to  charge  for  the  boarding,  unless  Dale  failed  or  re- 
fused to  furnish  the  provisions. 

2.  "If  you  find  that  Dale  furnished  provisions  for  the  sup- 
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port  of  the  family  in  which  he  and  his  son  boarded,  and  that 
his  Bon  did  the  choree  about  the  honse,  it  would  be  improper 
for  you  to  allow  full  price  for  the  boarding,  even  if  you  find 
no  special  contract" 

This  second  instruction  is  not  strictly  correct.  It  assumes 
that  the  provisions  furnished  by  the  plaintiff,  and  work  per- 
formed by  his  son,  constituted  an  independent  demand  against 
BlacL  This  being  the  case,  the  jury  could  not,  legally,  apply 
the  demand  in  reduction  of  the  claim  for  boarding,  because 
no  charge,  for  proyisions  furnished  or  work  done,  is  set  up  in 
the  pleading  in  the  cause.  If,  by  the  contract  of  the  parties, 
the  plaintiff's  demand  was  to  be  applied  in  payment  of  the 
boarding,  the  jury,  under  the  issues,  would  have  been  author- 
ized to  make  the  application.  But  that  is  not  the  case  made 
by  the  instruction.    It  must,  therefore,  be  held  objectionable. 

The  defendants,  at  the  proper  time,  moved  to  instruct  as 
follows:  ^^ If  even  you  should  believe  that  Dofe  agreed  to 
furnish  all  the  provisions  for  Black  and  his  family  for  board- 
ing and  washing  for  himself  and  son,  this  would  have  been  a 
condition  to  have  been  first  performed  by  DcdCj  and  if  he 
failed  to  do  this,  and  Black  had  to  furnish  any  provisions,  this 
non-performance  on  the  part  of  Dale  was  a  breach  of  the 
contract,  and  Black  must  recover  so  much  as  the  boarding  is 
worth,  and  Dale  must  recover  in  another  action,  not  in  this, 
the  value  of  the  provisions,  if  any,  he  furnished."  This  in- 
struction was  refused,  and  we  think  correctly.  There  is,  as 
contended,  no  demand  for  provisions  furnished  set  up  in  the 
pleadings;  still  the  plaintiff,  as  we  understand  the  instruction, 
did  furnish  provisions  which  were  received  under  a  special 
contract  in  payment  for  boarding.  And  this  being  the  case 
the  jury,  under  the  issues,  as  formed  before  the  justice,  were 
plainly  authorized  to  allow  such  payment  in  reduction  of  the 
defendant's  set-off. 

Upon  the  return  of  the  verdict  the  defendants  moved  for 
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a  judgment  against  the  plaintiff  for  costs,  on  two  grounda : 
1.  That  he  had  not  redaoed  the  judgment  before  the  justice 
five  dollars.  2.  He  did  not  appear  at  the  trial  before  the  jus- 
tice. The  Court  overruled  the  motion,  and  the  defendants 
excepted.  Against  this  ruling  we  are  referred  to  a  statutory 
provision  which  says: 

.  "CJosts  shall  follow  the  judgment  in  the  Court  of  Common 
Pleas  or  Circuit  Court  on  appeals,  with  the  following  excep- 
tions : 

^^First.  If  either  party  against  whom  a  judgment  has  been 
rendered  appeal  and  reduce  the  judgment  against  him  five 
dollars  or  more,  he  shall  recover  his  costs  in  the  Conmion 
Pleas  or  Circuit  Court,  when  the  appellant  appeared  before 
the  justice." 

^^ Second.  If  either  party  in  whose  favor  judgment  has  been 
rendered  appeal  and  do  not  recover  at  least  five  dollars  more 
than  he  recovered  before  the  justice,  the  appellee  shall  recover 
his  costs  in  the  Common  Pleas  or  Circuit  Court"  2  B.  S.  p. 
464,  sec.  70. 

The  case  made  by  the  motion,  it  is  insisted,  comes  within 
the  first  exception,  because  the  plaintiff  who  appealed  from 
the  judgment  of  the  justice  did  not,  in  the  Common  Pleas, 
reduce  the  judgment  "five  dollars  or  more;"  nor  did  he  ap- 
pear before  the  justice.  The  position  is  not  strictly  correct. 
Before  the  justice  there  was  a  judgment  against  the  plaintiff 
for  25  cents.  He  appealed,  and  in  the  Common  Pleas  re- 
covered 20  dollars.  Thus,  it  will  be  seen,  that  the  judgment 
rendered  by  the  justice,  though  it  had  been  changed,  could, 
in  no  sense,  be  reduced  within  the  purview  of  the  exception, 
and  the  result  ia,  the  exception  does  not  at  all  apply  to  the 
case.  We  have,  however,  decided  the  question  under  consid- 
eration, vide  Brinnantan  v.  Qrover,  16  Ind.  847.  The  motion 
was,  therefore,  correctly  overruled.    But  the  second  instruc- 
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tion  was  erroneous;  it  may  have  misled' the  jury,  and  for  the 
error  in  giving  it,  the  judgment  must  he  reversed. 

Per  Curiam. — ^The  jud^oaent  is  reversed  with  costs.  Cause 
remanded. 

Xf.  Chatnberlinj  for  the  appellants. 

D.  D.  JPrattf  lor  the  appellee.  'w^i 

m  SSI 


Abnold  and  Another  v.  Curl. 

In  aa  solion  to  foreclose  a  mortgage  giyen  to  seoure  purchaee  money, 
where  the  land  is  incumbered  with  prior  judgment  liens  to  an 
amount  exceeding  the  balance  due  on  the  mortgage^  the  mortgagor 
may  have  an  injunction  against  the  collection  of  the  mortgage-debt, 
until  the  mortgagee  shall  reduce  the  incumbrance  to  a  sum  not  ex- 
ceeding the  unpaid  purchase-money. 

APPEAL  from  the  Noble  Common  Plea*. 

Davison,  J. — This  was  an  action  by  the  appellee,  who  was 
the  plaintiff,  against  Oran  and  Jane  Arnold  to  foreclose  a 
mortgage,  on  lots  17  and  18  in  LegonicTy  Noble  county.  The 
mortgage  bears  date  April  the  9th,  1858;  was  executed  by  the 
defendant  to  one  Johnson  D.  Curl  to  secure  the  payment  of 
two  promissory  notes,  each  for  185  dollars,  and  was  by  him, 
by  endorsement,  assigned  to  the  plaintiff.  Copies  of  these 
notes,  and  also  a  copy  of  the  mortgage,  were  filed  with  the 
complaint  and  made  a  part  of  it. 

The  defendants  answered  the  complaint:  1.  By  a  general 
denial.  2.  That  at  the  date  of  the  mortgage,  Johnson  D.  Curl, 
the  mortgagee,  by  deed  in  fee  simple,  conveyed  the  lots  above 
described  to  the  defendants,  who  then  executed  to  him  said 
notes,  aa  and  for  the  purchase^money  of  the  described  prem* 
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iees.  That  at,  and  before,  the  execution  of  said  deed  thwe 
were  two  judgments  in  the  Noble  Common  Pleas,  in  favor  of 
Hoyt  ^  Co.y  and  against  said  Joknstm  D.  Curl  and  one  James 
Smawley^  for  200  dollars  each,  which,  with  interest  thereon 
from  the  29th  of  December^  1857,  the  time  they  were  entered 
of  record,  remain  unpaid,  and  that  executions  were  issued 
upon  them  and  placed  in  the  hands  of  the  sheriff,  who  levied 
the  same  upon  the  premises  in  question.  That,  while  the 
executions  were  thus  levied,  proceedings  were  commenced  in 
the  Noble  Common  Pleas  by  the  defendant,  Oran  AmoUL,  to 
enjoin  the  sale  on  execution  of  those  premises,  which  pro- 
ceedings resulted  in  an  order  of  the  Court  enjoining  such  sale. 
It  is  averred  that  from  this  order  an  appeal  was  taken  to  the 
Supreme  Court,  which  appeal  is  still  pending  in  that  Court 
And  further,  it  is  averred  that  Johnson  D,  GuH  is  utterly  in- 
solvent, and  should  a  judgment  be  given  in  this  case  against 
the  defendants,  and  the  appeal  to  the  Supreme  Court  be  de- 
cided against  them,  they  could  have  no  relief,  because,  on 
account  of  his  insolvency,  a  judgment  against  him  would  be 
worthless.  The  defendants,  therefore,  pray  that  the  plaintiff 
be  restrained  from  proceeding  in  this  action,  until  the  incum- 
brance of  the  judgments  in  the  Nobh  Common  Pleas  be  dis- 
charged, or  be  adjudged  of  none  effect.  They  also  pray  for 
general  relief,  &c. 

To  this  answer  the  Court  sustained  a  demurrer,  and  ren- 
dered a  final  judgment  against  the  defendants.  The  answer, 
in  this  case,  does  not  assume  to  bar  the  action.  It  seeks, 
imerely,  to  suspend  proceedings  on  the  mortgage,  and  the 
only  question  to  settle  is,  are  the  facts  sufficient  to  authorize 
any  appropriate  relief?  The  mortgage,  as  has  been  seen,  was 
given  to  secure  the  purchase-money  of  real  estate  purchased 
by  the  mortgagor,  at  the  time  it  was  given,  of  the  mortgagee. 
It  is  conceded  by  the  demurrer  that  when  the  purchase  was 
made  there  were  liens,  on  the  premises  sold,  against  the  mort- 
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gagee,  which  in  point  of  amount  exceed  the  purchase-money 
sued  for  in  this  action.  The  mere  existence  of  these  liens 
constitutes  no  conclusive  defence  to  the  suit  on  tlie  mortgage. 
Is  the  mortgagor  entitled  to  any  relief?  In  cases  of  this  sort 
the  rule  in  equity  is,  that  he  may,  by  bill,  have  an  injunctions 
<'  against  the  collection  of  the  debt  until  the  mortgagee  shall 
reduce  the  incumbrance  to  a  sum  not  exceeding  that  of  the 
purchase-money  due."  Buel  v.  TaUj  7  Blackf.  65;  Addleman 
v.  Merman^  id.  31 ;  Fitch  v.  Pdky  6  Ind.  664.  And  under  the 
rules  of  procedure  now  in  force  we  have  allowed  such  relief 
to  be  sought  in  the  form  of  an  answer  to  the  complaint.  Ca- 
rey  v.  Warreriy  5  Ind.  819.  We  are,  therefore,  of  opinion  that 
the  plaintiffs  in  this  case  were  entitled,  under  the  rule  in 
equity  just  stated,  to  relief,  and  that  in  sustaining  the  demur- 
rer the  Court  committed  an  error. 

Per  Ouriam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded. 

J.  M.  Flaggy  for  the  appellants. 


Swirr  V.  Blbvik  and  Others. 


APPEAL  from  the  Dearborn  Conmion  Pleas. 

Per  Curiam, — ^The  appellees,  who  were  the  plaintiffii,  sued 
Swift  upon  a  note  for  422  dollars.  It  appears,  by  the  record, 
that  the  defendant,  at  the  June  term  of  said  Court,  was  duly 
called  and  defaulted,  and  judgment  by  de&ult  regularly  en* 
tered  against  him.  But  no  motion  to  set  aside  the  d^ault 
appears  to  have  been  made  in  the  lower  Court,  hence  the  case 
is  not  properly  before  this  Court. 
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The  judgment  is  afBnaed^  with  6  per  eent.  damages  Mid 
costs. 
Henry  Swifty  for  the  appellant. 
J.  S.  Seobeifj  for  the  appellees^ 


Black  v.  Hsttscn  and  Another. 

In  actions  against  attorneys  for  money  collected  and  not  paid  oyer  to 
their  clients,  a  demand  must  be  ayerred  and  proyen,  or  circum- 
stances which  excuse  it. 

APPEAL  from  the  CarroU  Common  Pleas. 

Hakna,  J. — Suit  by  appellees,  as  partners,  against  appel- 
lant, as  their  attorney,  for  money  collected  and  not  paid  over. 
No  demand  of  the  same  before  suit  brought  is  alleged  or 
proved.  A  demurrer  to  the  complaint  was  overruled  and  the 
ruling  excepted  to.  The  demurrer  was  afterwards  withdrawn 
and  a  general  denial  filed.  The  Court  instructed  the  jury 
that  no  demand  before  suit  was  necessary.  On  motion  of  the 
plaintiff,  the  interrogatory  of  the  defendant,  directed  to  Strans, 
inquiring  whether  he  was  a  partner,  or  had  any  interest  in 
said  suit,  was  stricken  out.  A  motion  for  a  new  trial  and  in 
arrest  of  judgment  was  overruled.  Judgment  for  the  plain- 
tiff.   The  evidence  is  iii  the  Record. 

Several  errors  are  complained  o£  The  ruling  on  demurrer 
was  erroneous,  because  of  the  want  of  an  averment  of  de- 
mand, but  the  ^Tor  was  avoided  by  the  withdrawal  of  the 
demurred  For  the  same  reason  the  instruction  was  wrong, 
and  the  motion  for  a  new  trial  should  have  prevailed  for  in- 
sufficiency of  evidence,  unless  the  proof  of  demand  was 
avoided  by  the  form  of  pleading.    This  we  think  was  not  0O« 
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It  waa  not  Bufficient  to  sbow  merely  the  collection  and  that 
it  was  not  paid,  for  the  liability  to  the  action  did  not  arisa 
upon  such  showing  alone,  without  a  demand,  on  account  of 
circumstances  that  would  dispense  with  the  averment  and 
proof  of  a  special  request. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

J.  B.  Brown  and  James  Park^  for  the  appellant. 


BuimsBBT  t^.  Brbtt. 


On  the  trial  of  an  issae  inyolying  the  title  to  personal  property,  the 
admisaion  to  the  defendant,  before  th»  sale,  of  the  person  through 
whom  lie  claims,  that  the  property  belonged  to  another,  is  oompe- 
tent  evidence  for  the  plaintiff. 

APPEAL  from  the  JElkhart  Common  Pleas. 

WoRDEN,  J. — This  was  an  action  of  replevin  for  a  span  of 
horses,  wagon  and  harness,  by  Bunberry^  against  Brett.  Jssue, 
trial,  verdict  and  judgment  for  the  defendant. 

Burberry  owned  the  property;  but  it  was  claimed  by  the 
defendant,  that  Bunberry  sold  it  to  one  HugheSj  who  sold  it  to 
the  defendant.  It  appears  pretty  clearly  from  the  evidence, 
which  is  before  us,  that  Bunberry  made  a  contract  for  the  sale 
of  the  property  to  Hughes  for  the  sum  of  850  dollars,  a  part 
of  which  was  paid  down,  and  the  residue  to  be  paid  at  a  fu- 
ture day ;  but  that  the  title  to  the  property  was  not  to  pass  to 
Hughes  until  the  payment  of  all  the  purchase-money. 

On  the  trial  the  plaintiflT  offered  to  prove  by  competent 
witnesses,  that  Hughes,  before  the  sale  of  the  property  by 
him  to  the  defendant,  stated  that  the  property  was  not  his^ 
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and  gave  that  as  a  reason  for  refusing  to  trade  or  sell  it 
This  evidence  was  excluded  apparently  upon  the  ground  that 
the  plaintijOf  was  not  present.  The  rejection  of  this  testimony 
was  ^Tor.  The  defendant  claimed  title  through  Hughes^ 
whose  admissions,  before  the  sale  to  the  defendant,  were  com- 
petent evidence  against  him.  Blount  v.  JRUeyy  3  Ind.  R.  471 ; 
Stoner  v.  JBttw,  6  Ind.  R.  152;  King  v.  WUkins,  11  Ind.  R.  847. 

The  plaintiff,  at  the  proper  time,  asked  the  Court  to  in- 
struct the  jury,  in  substance,  that  if,  by  the  terms  of  the  con- 
tract between  Bunberry  and  Hughes^  the  title  to  the  property 
was  not  to  pass  to  Hughes  until  the  purchase-money  was  all 
paid,  Hughes  could  not  sell  the  property  so  as  to  divert  the 
plaintiff  of  his  right.  This  charge  was  refused  4Ui  asked,  but 
was  substantially  given  in  the  general  charge  of  the  Court, 
coupled  with  a  qualifying  remark  to  the  effect,  that  if  Bun- 
berry permitted  Hughes  to  hold  himself  out  to  the  world  as 
the  absolute  owner  of  the  property,  the  purchaser  buying 
from  him  without  notice,  Bunberry  would  be  estopped  from 
setting  up  his  claim.  No  doubt  Bunberry  might,  by  his  acts, 
estop  himself  from  setting  up  his  claim  to  the  property,  but 
we  see  nothing  in  the  evidence  from  which  such  estoppel 
would  arise.  We  think  the  evidence  in  the  case  hardly  sus- 
tains tne  verdict,  which,  with  the  refusal  to  receive  the  evi- 
dence offered,  and  the  fact  that  the  jury  may  have  been  mis- 
led by  the  charge  given,  entitled  the  plaintiff  to  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed,  and  the  cause  re- 
manded. 

AU^ert  Heath  and  John  B.  Hmoe^  for  the  appellant. 
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Williams  v.  Williams  and  Another. 

The  proceedings  upon  a  guardian's  petition  for  the  sale  of  real  estate 
of  his  ward  are  ex  parte  in  their  character,  and  henoe  a  suit  will  not 
lie  by  the  ward  to  reyiew  a  judgment  rendered  therein. 

APPEAL  from  the  Johnson  Common  Pleas. 
.  Per  Curiam. — "  The  proceedings  upon  a  gnardian's  petition 
for  the  sale  of  the  real  estate  of  his  ward  are  exparte  in  their 
character,  and  hence  a  suit  will  not  lie  by  the  ward  to  review 
a  judgment  rendered  therein."  Davidson  v.  Lindsay,  16  Ind. 
186. 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
remanded. 

8.  P.  Oylery  D.  W,  Howe  and  J.  H.  WHliams,  for  the  ap- 
pellant. 

6r.  M.  Oversireet  and  A.  B.  Hunter^  for  the  appellee. 


Coen  and  Others  v.  Funk. 


In  an  action  upon  notes,  the  execution  of  which  is  not  in  any  manner 
denied  under  oath,  testimony  tending  to  disprove  their  execution  is 
incompetent. 

APPEAL  from  the  Fountain  Common  Pleas. 

WoRDEN,  J. — ^Action  by  Funk  against  Thomas  M.  Coenj 
Bufus  Birchy  WiUiam  S.  Coen  and  Istuic  N.  Coen,  upon  prom- 
issory notes  alleged  to  have  been  executed  by  the  defendants . 
Judgment  by  default  against  Thomas  M.  Coen  and  Birch 
William  8.  and  Isaac  N.  Coen  pleaded  several  pleas  that  may 
be  regarded  as  special  denials  of  the  execution  by  them  of 
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the  notes  sued  apon.  The  Babstance  of  theee  pleas  is  that 
the  notes  were  ante-dated^  without  tbeir  authority  or  consent, 
so  as  to  make  them  become  due  before  the  time  stipulated 
for.  These  pleas  were  not  sworn  to.  On  the  trial,  the  de- 
fendants pleading,  produced  their  co-defendants,  who  had 
been  defaulted,  and  had  them  sworn  as  witnesses,  and  oifered 
to  prove  by  them  the  facts  thus  set  up.  The  testimony  was 
rejected  apparently  upon  the  ground  that  the  witnesses  were 
incompetent  Without  passing  upon  the  question  as  to  the 
competency  of  the  witnesses,  we  think  the  testimony  itself 
was  incompetent  and  rightly  rejected.  The  execution  of  the 
notes  was  not  in  any  manner  denied  under  oath,  and  without 
such  denial  no  proof  was  competent  to  disprove  the  execution 
by  the  defendants  of  the  notes  as  declared  upon,  the  plaintiff 
producing  them  and  offering  them  in  evidence.  Unthank  v. 
The  Henry  County  Turnpike  Co.,  6  Ind.  125 ;  Denny  v.  The  N. 
W.  Christian  University,  16  Ind.  220.  Bee  also  Evans  v.  The 
Southern  Turnpike  Co.,  at  the  present  term. 

Per  Curiam. — ^The  judgment  below  is  aflS.rmed,  with  costs 
and  one  per  cent,  damages. 

Charles  Tyler,  j!  E.  McDonald  and  A.  L.  Roache^  for  the 
appellants. 

Joseph  Bistine,  for  the  appellee. 


Beal  v.  Mobton. 


On  September  28,  1861,  the  office  of  judge  of  the  12th  Common  Pleas 
DiBtriet  became  vacant  by  the  resignation  of  Judge  Oohum,  and  on 
October  8,  1861,  Mr.  Beal  received  the  largest  number  of  votes  cast 
for  that  oi&oe  by  the  voters  of  the  District,  at  the  general  election 
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holden  oh  that  daj,  and  no  notioe  had  been  given  to  the  voters  of 
ihe  Dietriot  thai  an  election  vould  be  held. 
Seldy  That  the  eleotion  of  Mr.  Beal  was  not  in  oonfonnity  to  law, 
and  was  of  no  yalidity. 

APPEAL  from  the  Marion  Circuit  Court. 

PERKiKSy  J. — This  is  a  suit  for  a  mandate  against  Governor 
Mortorif  commanding  him  to  issue  a  commission  to  John  -4. 
Bealy  Esq.y  as  Common  Pleas  Judge  of  the  12th  District,  in 
the  State  of  Indiana.  The  mandate  was  refused  below.  The 
case  was  decided  upon  the  pleadings.    The  facts  are  these : 

The  Hon,  John  Cobum  was  judge  of  said  Common  Pleas 
District,  and  acted  as  such  till  the  28th  of  September^  1861, 
and  including  the  said  28th  day,  at  the  expiration  of  which 
he  retired  from  the  active  duties  of  the  office,  and  left  it 
vacant. 

On  the  80th  day  of  September ^  the  Hon.  Charles  A.  Ray 
was  appointed  judge  of  said  District,  by  Governor  Morton^ 
and  he  entered  immediately  upon  the  duties  of  the  office. 

On  the  8th  of  October  following,  ten  days  after  Judge  Co 
bum  retired  from  the  bench,  the  general  annual  election  took 
place  in  the  State  of  Indiana.  At  that  election  John  A.  Bealy 
Esq.  was  a  candidate  for  the  office  of  Common  Pleas  judge 
of  the  12th  district  above  mentioned,  and  received  a  larger 
number  of  votes  than  was  cast,  at  said  election,  for  any  other 
person,  for  said  judgship. 

TSo  notice  was  given  to  the  voters  that  an  election  for  judge 
was  to  be  held ;  and  an  actual  vacancy,  visible  to  the  people, 
by  the  retirement  from  the  bench  of  Judge  Cobum^  and  the 
occupancy  of  it  by  Judge  Ray^  had  not  occurred  twenty 
days  before  the  election,  whereby  the  voters  had  constructive 
notice.    See  Beal  v.  jRay,  17  Ind.  p.  — . 

On  the  facts  thus  far  appearing,  it  is  clear  that  the  election 
of  Mr.  Beal  was  not  in  conformity  to  law,  and  was  of  no- ya- 
lidity. 
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But  it  farther  appears,  that  the  Governor  designated  Jndgo 
Cobum  to  receive  the  appointment  of  Colonel  of  the  88d  reg- 
iment of  Indiana  volunteers,  on  the  16th  of  September;  that 
he  was  mustered  into  the  service  of  the  United  States,  on  that 
day,  by  Col.  Wood;  and  that  he  acted  in  the  two  offices  of 
judge  and  colonel,  in  the  former  under  a  commission,  in  the 
latter  without  a  commission,  till  the  28th  of  September,  when 
his  commission  as  Colonel  was  issued  to  him  and  accepted, 
but  was  ante-dated  so  as  to  appear  to  have  been  issued  on  the 
16th  of  September.  This  commission,  it  appears,  was  not 
issued  on  the  16th,  at  the  request  of  Col.  Cobumj  and  with 
the  consent  of  the  Governor,  in  order  to  give  the  former  an 
opportunity  to  decline  the  office  altogether  and  continue  in 
his  judgship  if  he  should  subsequently  prefer  to  do  so.  We 
do  not  think  these  additional  facts  change  the  character  of 
the  case.  We  doubt  much  if  Judge  Cobum  was  Colonel 
until  he  laid  oft'  his  judicial  robes  and  received  his  comnus- 
sion  as  such;  but  even,  if  he  was,  the  people  were  not  bound 
to  take  notice  of  the  fact ;  and  a  case  is  not  presented  where 
they  could  have  constructive  notice  of  a  vacancy,  if  one  ex- 
isted, till  the  retirement  of  Judge  Cobum  from  the  bench  and 
the  appearance  upon  it  of  Judge  Bay. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

J.  JE.  McDonaldj  A.  L.  Boache,  J.  W.  Gordon  and  John 
Caven,  for  the  appellant. 

J.  F.  Kibbej/y  J.  D.  Howland  and  H.  C.  Neweomb^  for  the 
appellee 
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Hoss  V.  The  State. 

On  the  trial  of  the  appellant  on  an  indictment  for  murder  in  the 
second  degree,  the  Court  erroneously  instructed  the  jury,  that,  on 
conyiction  of  manslaughter,  the  heaviest  punishment  they  could 
inflict  was  confinement  for  fourteen  years  in  the  penitentiary;,  and 
the  appellant  was  then  conyicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  life. 

Held,  That  such  instruction  might  haye  prejudiced  the  defendant,  and 
entitled  him  to  a  reversal  of  the  judgment. 

APPEAL  from  the^arion  Circuit  Court. 

jPer  Curiam. — Hoss  was  indicted  for  murder  in  the  second 
degree.  On  that  indictment  he  might  be  convicted  for  the 
offence  named,  or  for  manslaughter. 

The  lightest  punishment  for  murder  in  the  second  degree 
is  imprisonment  in  the  penitentiary  for  life.  2  G.  &  H.  pp. 
437,  488.  The  heaviest  punishment  for  manslaughter  is  im- 
prisonment in  the  same  plaee  for  twenty-one  years;  Ibid; 
but,  on  the  trial  of  said  cause,  the  Court  told  the  jury  that  if 
they  convicted  of  manslaughter,  the  heaviest  punishment 
they  could  inflict  was  imprisonment  as  above  for  fourteen 
years.  Under  this  instruction  the  jury  found  the  defendant 
guilty  of  murder  in  the  second  degree,  whereby  he  was  sen- 
tenced for  life  to  the  State  prison.  The  instruction  may  have 
prejudiced  the  defendant.  If  the  jury  had  been  told  that 
they  could  punish,  upon  a  verdict  of  manslaughter,  for  twen- 
ty-one years  in  the  State  prison,  they,  thinking  that  to  be 
punishment  enough,  might  have  so  found;  while,  thinking 
fourteen  years  insufficient,  they  may  have  been  induced  to 
find  murder  in  the  second  degree,  and  thus  have  inflicted  a 
higher  punishment  than  they  otherwise  would  have  done. 

It  may  also  be  stated  that  in  homicide,  if  there  be  intention 
to  kill,  but  without  premeditation  and  malice,  the  offence  is 
manslaughter.    Bennison  v.  The  l^ate^  18  Ind.  610. 
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The  judgment  is  reversed.  Cause  remanded.  The  Clerk 
is  directed  to  issue  the  proper  order  for  the  return  of  the  de- 
fendant. 

Thomas  D,  WalpoU  and  12.  L.  WaJpoUf  for  the  appellant. 


KOSSAMAN  V.  RiCKERT. 

% 

Where  a  defendant  is  sued  for  a  tort,  which  is  also  a  subject  of  crim- 
inal jurisdiction,  the  rule,  that  gives  damages  not  only  to  recom- 
pense the  sufferer,  but  also  to  punish  the  offender,  is  not  applicable. 

But  in  such  action,  the  jury  are  not  restricted  to  a  consideration  of 
the  plaintiff's  mere  pecuniary  loss,  but  may  consider  every  circum- 
stance of  the  act  which  injuriously  effected  the  plaintiff. 

APPEAL  from  the  Marion  Common  Pleas. 

Dayisost,  J. — The  appellee,  who  was  the  plaintiff,  sued  Nos* 
samartj  alleging,  in  his  complaint,  that  the  defendant  on,  &c., 
at,  &c,  in  a  rude,  insolent  and  angry  manner,  assaulted  the 
plaintiff,  and  then  and  there  seized  him  by  his  privates,  and 
grasped  and  pulled  the  same,  &c.,  until  he  was  extricated  from 
defendant's  grasp  by  the  interposition  of  by-^tanders.  Where* 
by  the  plaintiff  was  put  in  great  pain  and  agony^  and  was 
thereby  disabled  from  attending  to  his  ordinary  business^  &e. 
To  his  damage,  &c.  Defendant  answered  by  a  general 
traverse ;  verdict  in  favor  of  the  plaintiff  for  250  dollars.  New 
trial  refused  and  judgment,  &c. 

The  record  contains  a  bill  of  exceptions,  which  shows  that 
the  Court,  at  the  proper  time,  thus  instructed  the  jury :  <<If 
you  find  the  evidence  to  preponderate  in  favor  of  the  plain- 
tiff, you  should  give  him  such  damages  as  you  de^n  him  en- 
titled to,  under  all  the  circumstances.    There  is  no  pretense 
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that  the  trespass,  if  committedy  was  in  defence  of  the  defend- 
ant, or  growing  out  of  any  necessity;  you  may  add,  therefore, 
to  the  sum  necessary  to  compensate  him,  damages  to  vindi* 
cate  the  law  and  punish  the  outrage  upon  the  person  of  the 
plaintiff,  if  there  was  malice  or  mischief  in  the  act  of  tres- 
pass." 

To  the  giving  of  this  instruction  the  defendant  excepted. 
This  exception,  it  seems  to  us,  is  well  taken.  We  have  de- 
cided that,  "where  a  defendant  is  sued  for  a  tort,  which  is 
also  a  subject  of  criminal  jurisdiction,  the  rule  that  gives 
damages  not  only  to  recompense  the  sufferer,  but  to  punish 
the  offender,  is  not  applicable."  Taber  v.  ffutsoTiy  5  Ind.  822. 
Here  the  defendant  is  sued,  in  a  civil  action,  for  an  assault 
and  battery,  and  in  addition  is,  for  the  same  offence,  liable  to 
a  State  prosecution.  It  follows,  (the  decision  to  which  we 
have  referred  being  correct,)  that  the  instruction  is  erro- 
neous, because,  in  effect,  it  directs  the  jury  to  give  damages 
"  to  punish  the  offender."  It  is  true,  in  actions  of  this  sort, 
the  jury  are  not  restricted  to  a  consideration  of  the  plaintiff's 
mere  pecuniary  loss;  "they  may  consider  every  circumstance 
of  the  act  which  injuriously  affected  the  plaintiff,"  but  they 
are  not,  in  the  language  of  the  instruction,  allowed  to  give 
damage  to  "vindicate  the  law  and  punish  the  outrage."  The 
rule  laid  down  in  Taber  v.  Hutson  is,  doubtless,  correct,  and, 
when  applied  to  the  point  under  discussion,  at  once  shows 
that  the  instruction  should  not  have  been  given. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded. 

JTiomas  D.  Walpole  and  Bobert  L.  WdlpoUj  for  the  appel- 
lant 

John  JL.  KetehoMy  for  the  appellee. 
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The  Commonwealth's  Insimnee  Co.,  &c.  v.  Monninger. 

Thb  Cohmonwbalth's  Insurance  Co.,  &c.  v.  MoNiaNGER. 

The  written  application  for  inauranoe,  whieh  nsaally  precedes  the  ex- 
ecution of  a  policy,  does  not  constitute  a  part  of  the  contract  of 
insurance,  in  such  sense  as  to  require  it  to  be  filed  as  part  of  th# 
foundation  of  the  suit. 

The  mere  indication,  in  the  policy,  of  the  place  where  the  application 
could  be  found  on  file,  does  not  make  it  a  part  of  the  policy. 

A  paper,  not  attached  to  the  policy,  may,  by  express  stipulation  in 
the  policy,  be  made  a  part  of  it,  and  amount  to  a  warranty. 

By  the  law  of  insurance,  to  make  a  stipulation  an  express  warranty, 
so  that  on  the  literal  fulfillment  thereof  the  entire  contract  shall 
depend,  it  should  be  inserted  in  writing  on  the  face  of  the  policy, 
or  in  a  detached  paper  stipulated  to  be  a  part  of  the  policy. 

A  mere  representation,  as  distinguished  from  a  warranty,  in  the  law 
of  insurance,  is  a  yerbal  or  written  statement  made  by  the  assured 
to  the  underwriter,  before  the  subscription  of  the  policy,  as  to  the 
existence  of  some  fact  or  state  of  facts,  tending  to  induce  the  un- 
derwriter more  readily  to  assume  the  risk,  by  diminishing  the  esti- 
mate he  would  otherwise  form  of  it. 

\.  want  of  truthfulness  ia  the  representations  is  &tal  or  not  to  the  in- 
surance, as  it  happens  to  be  material  or  immaterial  to  the  risk  un- 
dertaken. 

It  is  competent  to  prore,  by  the^ testimony  of  a  witness,  that  he  for- 
warded a  notice  of  the  loss  by  fire  to  the  company,  and  to  read  to 
the  jury  a  copy  of  that  notice,  retained  at  the  time,  without  having 
first  notified  the  compauy  to  produce  the  notice. 

Section  22,  1  R.  S.  p.  3$jyhas  reference  alone  to  domestic  corpora- 
tions, or  companies. 

APPEAL  from  the  Vigo  Circuit  Court. 

Hanka,  J. — Suit  by  appellee,  upon  a  policy  of  insurance 
against  fire,  issued  by  the  appellant,  on  personal  property. 

The  policy  and  the  conditions,  and  the  proposals  thereto 
annexed,  are  made  a  part  of  said  complaint. 

The  written  application  of  the  appellee,  made  to  eaid  ap- 
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pellant  preliminary  to  said  contract,  is  not  made  a  part  of  the 
complaint,  nor  filed  with  it. 

Said  application  is  set  up  in  the  answer  of  defendant,  and 
the  representations  therein  contained,  as  to  certain  questions 
of  fact,  are  relied  upon  as  affirmative  warranties,  namely,  as 
to  the  value  of  the  property,  and  the  location  and  situation 
of  the  building,  in  reference  to  other  structures,  which  con- 
tained the  said  property. 

Whether  such  statements  should  be  regarded  as  affirmative 
warranties,  or  as  mere  naked  representations,  becomes  impor- 
tant, in  view  of  the  finding  of  the  jury  on  special  interroga- 
tories propounded. 

Sy  the  policy,  the  appellant  insured  the  appellee  for  85 
dollars  and  50  cents,  for  the  term  of,  &c.,  *^  against  loss  or 
damage  by  fire,  agreeably  to  the  tenor  of  their  printed  pro- 
posals and  conditions  hereunto  annexed,  to  the  amount  of 
8800  dollars,  on,"  &c.,  describing  the  property,  "now  used 
by  insured  in  his  two  story  framed  tavern  stand,  situated  on 
lot  No.  85,"  &c.  "For  a  more  particular  description  of  which, 
see  application  and  survey  Ko.  87,  on  file  at  the  Terre  Haute 
agency  office,"  &c.,  &c.,  "and  that  this  policy  is  made  and  ac- 
cepted in  reference  to  the  provisions,  class  of  hazards,  and 
conditions  hereto  annexed,  which  are  hereby  declared  to  be 
a  part  of  this  policy,  and  a  warranty  on  the  part  of  the  as- 
sured, and  are  to  be  used  and  resorted  to  in  order  to  explain 
the  rights  and  obligations  of  the  parties  hereto,  in  all  cases 
not  herein  otherwise  specially  provided  for." 

Said  "conditions  of  insurance"  contained,  among  other 
provisions,  the  following: 

"Persons  desirous  of  making  iaeorance  are  to  furnish  the 
secretary  or  agent  of  the  company  with  the  following  infor- 
mation: 

"1»  Of  what  materials  the  walls  and  roof  of  each  building 
Vol.  XVin.— 28 
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are  constracted,  as  well  as  the  constraction  of  the  buildinga 
contiguous  thereto, 

<'  2.  Whether  the  same  are  occupied  as  private  dwellings^ 
or  how  otherwise. 

"  8.  Where  situated,  and  how  many  stories  high. 

'^4.  In  the  insurance  of  goods,  wares,  or  merchandise,  or 
the  place  in  which  the  same  are  stored,  or  deposited,  it  is  to  be 
described;  also,  whether  such  goods  are  of  the  kind  denomi- 
nated hazardous,  or  whether  any  manufacturing  is  carried  on 
in  the  premises ;  and  if  any  person  shall  insure  his  or  their 
building  or  goods,  and  shall  cause  the  same  to  be  described  in 
the  policy  otherwise  than  as  they  really  are^  such  insurance 
shall  be  void  and  of  no  effect,"  &c. 

'^10.  Persons  sustaining  loss  or  damage  by  fire,  shall  forth- 
with give  notice  thereof  in  writing  to  the  company,"  Ac,  &c. 
They  are  also  to  furnish  a  schedule  under  oath,  which  schedule 
and  oath  shall  contain  statements  and  facts  on  designated 
points. 

14.  Provides  for  continuing  an  insurance  once  made,  ''and 
all  insurances,  original  or  renewed,  shall  be  considered  as 
made  under  the  original  representations,  in  so  far  as  it  may 
not  be  varied  by  new  representations,"  &c. 

Thus  far  as  to  matter  contained  in  exhibits  accompanying 
the  complaint.  In  that  it  was  averred,  that,  &c.,  within  the 
time  covered  by  said  policy,  said  property  was  destroyed  by 
fire^  of  which  the  defendant  had  notice,  but  had  not  paid,  &c 

The  defendant  answered  in  two  •  paragraphs.  The  execu- 
tion of  the  contract  sued  on,  and  the  burning  of  the  property, 
were  admitted  in  a  part  of  said  answer  preceding  the  para- 
graphing thereof;  but  it  was  averred: 

1.  That  the  plaintiff  bnmed  his  said  property,  or  caused  it 
to  be  done. 

2.  That  by  certain  false  or  fraudulent  representations, 
namely,  that  said  property  was  of  greater  valae  than  it  really 
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was — ^that  the  profits  of  said  tavern  were  greater  than  they 
were — ^that  he  was  intending  to  be  absent  for  a  length  of 
time,  and  therefore  desired  to  insure — ^that  he  kept  a  watch 
day  and  night  on  said  premises — that  he  carefully  examined 
the  same  every  night  before  going  to  bed — ^that  there  were 
no  buildings  within  88  feet  of  said  tavern ;  the  plaintiff  in- 
duced th<i  defendant  to  enter  into  said  cotitract;  that  he  thus 
intended  to  defraud  defendant,  and  for  that  purpose  effected 
other  insurances  with  other  companies,  with  said  agents,  at 
high  and  fictitious  values  on  all  his  property,  &c.;  and  that, 
in  futherance  of  said  fraudulent  scheme,  he  is  setting  up 
claims  against  said  other  companies. 

8  and  5.  Set  up  the  written  application  upon  which  the 
contract  of  insurance  was,  as  defendant  alleges,  made ;  and 
avers,  that  thereby,  and  as  therein  appears,  the  plaintiff  "un- 
dertook, and  promised  the  defendant,  that  there  was  no  build- 
ing ^within  less  than  88  feet  of  said  tavern,  and  that  said 
property  was  worth  5500  dollars,  when,  in  fact,  there  was  a 
building  within  25  feet,  and  said  property  was  worth  but  600 
dollars;  which  facts  were  material  to  the  risk,  and  induced 
the  company  to  take  it/' 

4,  6,  7  and  8.  Set  up  and  rely  upon  a  written  application, 
made  in  effecting  an  insurance  of  the  said  tavern  house  in 
another  company.  • 

Demurrers  were  sustained  to  these  last  four  paragraphs; 
whether  correctly  or  not  is  not  material,  as  the  same  evidence 
that  could  have  been  admitted  under  the  same,  appears  to 
have  been  received  under  the  other  issues. 

9.  Similar  to  the  second,  but  more  in  detail,  as  to  false  rep- 
resentations; and  it  also  avers,  that  after  the  fire,  the  plaintiff 
fiuled  and  refused  to  comply  with  certain  of  the  conditions 
annexed  to  said  insurance. 

10.  States  that  the  property  was  not  all  destroyed,  but  500 
dollars  worth  was  saved,  &c. 
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In  reply  the  plaintiff  denied  generally.  There  were  special 
denials  as  to  each  affirmative  fact  averred  in  the  answer.  As 
to  the  averments  of  the  location  of  other  buildings  with  ref- 
erence to  said  tavern,  he  replied,  that  ^^  there  was  no  build- 
ing within  88  feet  of  the  same,  material  to  the  risk,  or  which 
increased  the  danger  of  loss  and  damage  by  fire,  and  un- 
known to  the  defendant  at  the  time  of  issuing  said  policy." 

Trial;  verdict,  and  answers  to  special  interrogatories,  as 
follows: 

"We,  the  jury,  find  for  the  plaintiff  the  sum  of  1800  dol- 
lars; and  we  further  find  that  there  should  be  added  to  the 
above  amount  of  1800  dollars,  ten  per  cent,  damages  for 
every  thirty  days  after  the  first  day  of  September^  1867,  if,  ac- 
cording to  law,  the  plaintiff  ought  to  recover  the  same." 

1.  "Is  the  application  in  evidence,  and  set  out  in  the  de- 
fendant's answer,  the  identical  application  referred  to  in  the 
policy  sued  on,  and  does  it  constitute  a  part  of  the  contract? 
Answer:  Yes. 

2.  "What  was  the  distance  from  the  building,  mentioned 
in  the  policy,  to  the  row  of  one  story  framed  buildings  on  the 
south?  Answer:  Less  than  named  in  the  policy;  about  28 
feet. 

8.  "What  was  the  distance  from  the  building  of  the  plain- 
tiff, mentioned  ii^the  policy,  to  the  plaintiff's  stable  at  the 
nearest  point  of  the  two  buildings?    Answer:  About  25  feet 

4.  "Where  did  the  fire  originate,  which  destroyed  the 
plaintiff's  house,  containing  the  supposed  property  sued  for? 
Answer:  The  fire  originated  in  the  barn  or  stable. 

5.  "Did  the  plaintiff  knowingly  over-estimate  the  value  of 
the  property  insured,  in  his  application  for  the  policy  sued 
on?    Answer:  He  did, 

6.  "What  was  the  cash  value  of  the  property  insured,  in 
the  policy  sued  on,  in  the  building  mentioned  in  said  policy, 
on  the  evening  before  the  fire?    Answer:  1800  dollars." 
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7.  Same  qaestion  and  answer  at  th^time  of  insurance. 

8.  ^'Did  the  plaintiff  knowingly  make  untrue  representa- 
tions and  statements  to  the  defendant's  agents,  with  reference 
to  the  risk  covered  by  the  policy  sued  on,  at  the  time  he  ob- 
tained said  policy,  which  induced  the  said  defendant  to  give 
him  said  policy ?    Answer:  No. 

9.  *^Did  the  plaintiff,  in  the  answers,  or  any  of  them  in  the 
application  referred  to  in  the  policy,  and  made  by  him  to  said 
defendant,  when  he  obtained  said  policy  sued  on,  give  .finy 
untrue  answers  as  to  the  value  of  the  goods,  or  the  distance 
from  other  buildings,  whereby  the  said  company  was  deceived 
as  to  the  character  of  the  risk?  Answer:  He  made  no  un- 
true answers,  by  which  the  defendant  was  deceived/' 

Upon  the  return  of  the  verdict,  the  defendant  moved  to 
dismiss  the  case,  assuming  that  said  application  for  insurance 
was  a  part  of  the  contract,  and  should  have  been  declared 
upon  as  such.    The  motion  was  overruled. 

Passing  over  the  question,  whether  the  motion  made  would 
have  reached  such  a  defect,  if  it  had  existed,  we  are  of  opin- 
ion, that  the  written  application  did  not  form  a  part  of  the 
contract,  in  that  sense  which  would  require  it  to  be  filed  as 
the  foundation  of  the  suit. 

It  is  true,  the  jury  found  it  was  a  part  of  the  contract. 
Perhaps  they  would  have  discharged  their  duty  when  they 
had  passed  upon  its  identity,  and  the  time,  or  other  facts  con- 
nected with  its  execution,  leaving  its  legal  effect  to  be  deter- 
mined by  the  Court.  Pawson  v.  BameveUj  Doug.  R.  12  n. ; 
Saum  on  Ins.  54;  Aug.  on  Fire  and  Life  Insurance,  p.  50, 
sec.  14. 

The  defendant  moved  for  a  new  trial,  in  arrest  of  judgment, 
and  for  a  judgment  on  the  special  findings,  notwithstanding 
the  general  verdict  for  the  plaintiff. 

The  motions  were  severally  overruled,  and  a  judgment  ren- 
dered for  the  said  sum  of  1800  dollars,  over  a  motion  by  the 
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plaintiff,  foimded  upon  the  special  part  of  said  verdict  in^jef- 
erence  to  the  per  cent  named. 

What  we  have  already  said  in'regard  to  the  motion  to  dis- 
miss, disposes  of  the  question  attempted  to  be  raised  on  the 
motion  in  arrest. 

As  for  the  motion  based  on  the  special  findings,  perhaps  its 
correct  determination  depends  qpon  the  construction  which 
should  be  given  to  the  application  of  the  plaintiff,  pleaded  by 
the  defendant.  We  have  already  intimated  our  opinion 
thereon. 

In  the  first  part  of  the  application,  the  property  is  described, 
the  estimated  valued  stated,  and  the  time  during  which  in- 
surance was  sought,  and  the  location  of  the  house  in  which 
situated,  given  as  heretofore  stated;  it  then  provides: 

"Applicants  must  answer  all  interrogatories  fully,  or  the 
proposal  may  be  rejected.  Three-fourths  only  of  the  value 
of  the  property  will  be  insured.  The  said  applicant  makes 
the  following  statements,  and  gives  the  following  answers  to 
interrogatories  here  put,  relative  to  the  risk,  as  a  warranty  on 
the  part  of  the  assured." 

Here  follow  statements  in  the  form  of  answers  to  minute 
questions  relative  to  said  property,  and  the  house  where  it 
was  kept;  among  them  those  in  regard  to  the  distance  from 
it  to  other  houses.    After  which  is  the  clause : 

"And  the  undersigned,  applicant  for  the  proposed  insu- 
rance, hereby  covenants  and  agrees  to  accept  of  the  policy 
issued  upon  this  application  and  survey,  if  in  accordance 
therewith.  But  if  any  untrue  answer  has  been  given  to  the 
foregoing  interrogatories,  whereby  the  said  company  has  been 
deceived,  as  to  the  character  of  the  risk,  &c.,  &c.,  then  said 
policy  of  insurance  is  to  be  void  and  of  no  effect." 

If  the  statements  in  the  application  are  to  be  regarded  as 
express,  or  affirmative  warranties,  upon  the  truth  of  which 
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the  validity  of  the  contract  hangs,  then  the  motion  by  de» 
fendant  for  a  judgment  should  have  previdled. 

Some  parts  of  said  conditions  and  applications  appear  to 
plainly  indicate  that  the  defendant  intended  to  treat,  and  rely 
upon  such  statements  as  of  that  character.  Other  parts  refer 
to  the  same  as  representations;  and  yet  others  leave  it  doubt* 
ful,  depending  upon  the  efiect  they  produced  in  inducing  the 
defendant  to  take  the  risk. 

We  do  not  think  the  mere  indication,  in  the  policy,  of  the 
place  where  the  application  could  be  found  on  file,  can  be 
regarded  as  so  referring  to  it  as  to  make  it  a  part  of  the 
policy.  In  this  view  we  are  strengthened  by  the  language 
used,  which  appears  to  disclose  the  purpose  for  which  the 
reference  is  made,  namely,  "for  a  more  particular  descrip? 
tion ;"  and  if  it  does  not  exclude  the  conclusion,  it  at  least 
does  not  warrant  us  in  concluding  that  the  reference  was  in* 
tended  for  the  purpose  of  incorporating^  said  application  as  a 
part  of  the  policy;  so  that  in  any  Court  its  statements  could 
be  regarded  as  warranties.  We  are  aware,  that  a  paper,  at 
tacbed  to  a  policy,  may,  by  express  terms,  &c.,  be  made  a  pari 
of  it,  and  amount  to  a  warranty.  But  it  should  be  referred 
to  expressly  as  forming  a  part  of  it.  Snyder  v.  Farmers'  Ins^ 
^c,  16  Wend.  92;  BurriU  v.  Saratoga,  ^c,  5  Hill  188;  Jeffer- 
son  Ins.  Co.  v.  Cothral,  7  Wend.  72 ;  Andrews  v.  Essex,  ^c.  3 
Mason  6;  Jennings  v.  Chenango,  ^c,  2  Denio.  75;  French  v. 
Chenango,  ^c,  7  Hill  122. 

In  the  last  cited  case,  the  property  was  mentioned  in  the 
policy,  "reference  being  had  to  the  application  for  a  more 
particular  description,  and  the  conditions  annexed,  as  forming 
a  part  of  this  policy  f'  and  yet  the  Court  was  of  opinion  the 
conditions  only  were  thereby  made  a  part  of  the  contract, 
and  that  the  application  was  referred  to  merely  for  the  pur- 
pose of  identifying  the  property,  and  not  for  the  purpose  of 
making  its  statements  a  part  of  the  contract.    It  is  not  neces- 
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8aary  for  us  to  say  whether  we  would  go  to  the  extent  of  this 
decision,  because  there  is  no  express  stipulation  in  the  policy, 
in  the  case  at  bar,  whereby  the  application  was  made  a  part 
thereof.  Then  as,  by  the  law  of  insurance,  to  make  a  stipu- 
lation an  express  warranty,  so  that  on  the  literal  fulfillment 
thereof  the  entire  contract  depends,  it  should,  in  point  of  fact, 
b3  inserted,  in  writing,  on  the  face  of  the  policy,  or  in  a  de- 
tached paper,  so  as  aforesaid  expressly  made  a  part  of  the 
policy ;  this  paper  can  not  be  regarded Jn  that^light  1  Am. 
on  Mar.  Ins.  577;  1  Marsh  on  Ins.  854;  Ang.  on  F.  &  L.  Ins. 
169.  If  the  statements  so  made  by  he  plaintiff,  and  found 
by  the  jury  to  have  been  falsely  made,  should  have  been  re- 
garded as  a  warranty,  then  such  special  findings  would  have 
shown  an  express  breach  of  the  contract,  because  a  warranty, 
in  insurance,  is  a  part  of  the  esntract,  and  the  thing  must  be 
actually  such  as  it  is  represented  to  be.  McMorran  v.  Neio- 
oasiUy  ^e.j  8  Dow.  R.  255;  Duncan  v.  Sun,  ^c,  6  Wend.  488; 
Ddongamon  v.  Tradesmans\  ^c,  2  Hall.  (N".  Y.)  589 ;  Onid  v. 
Buffalo^  ^c.j  8  Comst  122;  Kentucky y  ^c.  v.  Southanly  8  B. 
Mon.  684;  Lindman  v.  Desboroughy  8  B.  &  Cress.  586. 

Viewing  the  conditions  and  application  with  reference  to 
the  law  of  insurance,  we  are  of  opinion,  the  statements  made 
should  be  regarded  as  representations;  the  technical  sense  of 
which,  in  that  respect,  as  distinguished  from  warranty,  is  well 
defined  to  be,  "  a  verbal  or  written  statement,  made  by  the  as- 
sured to  the  underwriter,  before  the  subscription  of  the  policy, 
as  to  the  existence  of  some  fact,  or  state  of  facts,  tending  to 
induce  the  underwriter  more  readily  to  assume  the  risk,  by 
diminishing  the  estimate  he  would  otherwise  form  of  it." 
Am.  on  Ins.  489.  It  is  a  part  of  the  preliminary  proceedings 
which  propose  the  contract;  and  a  warranty  is  a  part  of  the 
contract,  as  it  has  been  completed.  Ang.  on  F.  k  L.  Ins.  178. 
A  want  of  truth  in  the  representation,  is  fatal  or  not  to  the 
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insurance,  as  it  happens  to  be  material  or  immaterial  to  the 
risk  undertaken.    Id. 

As,  under  our  rules,  the  evidence  in  the  case  at  bar  is  not 
in  the  record,  we  are  confined  to  the  verdict  and  findings  of 
the  jury,  and  the  pleadings  in  the  case,  to  determine  the  mo- 
tion now  being  considered,  even  if  we  could  in  any  instance 
look  into  the  evidence  upon  such  a  motion. 

Regarding  the  statements  in  the  application  in  the  light  of 
representations,  the  pleadings  on  the  special  interrogatories 
are  not  inconsistent  with  the  general  verdict,  and  tlie  motion 
was  therefore  properly  overruled. 

If  the  facts,  as  disclosed  in  the  evidence,  showed,  as  indica- 
ted by  the  findings  of  the  jury,  that  the  untrue  statements, 
made  by  the  plaintiff,  did  not  induce  the  defendant  to  take 
the  risk,  and  the  defendant  was  not  deceived  as  to  the  same, 
then  they  were  not  material  in  determining  the  question, 
whether  said  risk  should  be  taken  by  the  defendant,  or  the 
estimate  of  defendant  in  reference  thereto. 

Diiriiiir  the  progress  of  the  trial,  the  plaintiff  was  permitted 
to  prove,  by  his  testimony,  that  he  had  transmitted  by  mail 
to  the  secretary  of  the  defendant,  a  notice  of  the  disaster,  and 
to  read  to  the  jury  a  copy  of  that  notice,  retained  at  the  time, 
without  having  notified  the  defendant  to  produce  said  notice 
on  the  trial. 

In  this  ruling  there  was  no  error.    2  Phil.  Ev.  544. 

We  have  thus  disposed  of  the  errors  assigned  by  the  appel- 
lant; and  will  notice  the  cross  errors  assigned  by  the  appellee, 
and  upon  which  he  asks  us  to  render  such  judgment  as  he 
avers  the  Circuit  Court  should  have  rendered;  or  to  reverse 
the  judgment  back  to  the  ruling,  in  which  he  alleges  there 
was  an  error  thus  committed. 

Accompanying  the  general  verdict  was  a  finding  in  the 
nature  of  a  special  verdict.  Upon  this,  and  a  statute  we 
have,  the  appellee  based  his  motion  for  an  increase  of  the 
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amount  of  the  judgment  over  the  said  sum  of  1800  dollarsi 
found  in  said  general  verdict. 

We  are  referred  to  section  22,  p.  834, 1  vol.  E.  S.,  as  au- 
thorizing the  motion.  That  statute  has  reference  to  domestic 
corporations,  or  companies.    Igoe  v.  The  StatCy  14  Ind.  240. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

John  P.  UsheTj  W.  JE.  McLean  and  A.  B.  OranCy  for  the 
appellant. 

J.  P.  Bairdy  B.  M.  Moffatt  and  B.  W.  Thompsm^  for  the 
appellee. 


Ball  v.  The  State,  ex  rel.,  &c. 

A  judgment  recovered  after  a  continuance  which  wis  erroueouslj 
granted  at  a  former  term,  should  not,  for  that  cause,  be  reversed. 

Where  the  evidence  tends  to  sustain  the  finding  and  judgment,  the 
Supreme  Court  will  not  disturb  them. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Per  (7wnam.^-Aotion  by  the  appellee  against  the  appellant 
upon  an  administration  bond.  Trial  by  the  Court ;  finding 
and  judgment  for  the  plaintiff. 

An  error  complained  of  is,  that  the  Court  improperly  con- 
tinued the  cause  from  one  term  to  another  on  the  application 
of  the  plaintiff.  We  have  not  examined  as  to  the  correctness 
of  the  continuance,  as,  if  it  was  wrong,  the  judgment  after- 
wards obtained,  should  not,  for  that  cause,  be  reversed.  It 
can  not  be,  that  an  error  committed  in  continuing  a  cause  will 
prevent  a  valid  jadgment  from  being  afterward?  rendered. 
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If  BO9  such  a  continuance  must,  sooner  or  later,  put  the  plain- 
tiff effectually  out  of  Court,  for  any  judgment  he  might  after- 
wards obtain,  however  right  and  proper  in  itself,  would  have 
to  be  reversed. 

The  only  other  point  made  is,  that  the  evidence  is  not  suf- 
ficient to  sustain  the  finding.  The  evidence  is  such  that,  un- 
der the  repeated  rulings  of  this  Court,  we  do  not  feel  author- 
ized to  interfere;  it  tends  to  sustain  the  finding. 

The  judgment  below  is  affirmed,  with  costs  and  one  per 
cent,  damages. 

S.  C.  WUsoUj  for  the  appellant. 

Thomas  ^  BistinCy  for  the  appellee. 


Shimer  v.  Bbonnenburg. 


A  complaint,  bad  on  demurrer,  may  be  good  after  verdict,  for,  after 
verdict,  the  Court  will  Bostain  the  compjaint  by  every  legal  intend- 
ment, if  there  is  nothing  material  on  record  to  prevent  it. 

Where  a  fact  must  necessarily  have  been  proved  at  the  trial,  to  justify 
the  verdict,  and  the  complaint  omits  to  state  it,  the  defeot  is  cured 
by  the  verdict,  if  the  general  terms  of  the  complaint  are  otherwise 
sufficient  to  comprehend  the  proof. 

In  actions  for  slander,  where  the  plaintiff  fails  to  produce  on  the  trial 
the  record  of  the  Court  of  Conciliation,  and  recovers  a  judgment 
for  damages  against  the  defendant,  neither  the  plaintiff  nor  defend- 
ant can  recover  costs,  but  each  party  must  pay  his  own  costs. 

APPEAL  from  the  Madison  Circuit  Court. 

WoBBEN,  J. — ^Action  by  the  appellee  against  the  appelant 
for  slander.  Trial:  verdict  and  judgment  for  the  plaintiff. 
No  objection  was  made  to  the  complaint  by  demwrer  or 
otherwise.    Motion  in  arrest  made  and  withdri^wn. 
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After  verdict,  the  defendant  moved  the  Court  "for  a  taxa- 
tion of  and  jadgment  against  the  plaintiff  for  costs.  Fir^j 
Because  the  complaint  does  not  state  facts  sufficient  for  a 
cause  of  action ;  and  Second,  Because  the  plaintiff  did  not 
produce  the  certified  copy  of  the  proceedings  of  the  Court  of 
Conciliation,  as  is  required  by  the  statute  in  such  case  made 
and  provided/* 

With  regard  to  the  first  ground  of  the  motion,  it  may  be 
doubtful  whether  a  defect  in  the  complaint  can  be  reached  in 
this  way,  but,  on  the  supposition  that  it  can,  we  regard  the 
complaint  as  abundantly  good  after  verdict.  The  charge 
against  the  plaintiff  was  subornation  of  perjury.  The  com- 
plaint sets  out  that  there  was  a  suit  pending  before  a  justice 
of  peace,  on  the  trial  of  which  one  Peter  Famot  was  a  wit- 
ness and  testified  to  material  matter;  that  the  defendant  in 
a  conversation,  &c.,  of  and  concerning  the  said  trial,  and  of 
and  concerning  the  plaintiff  being  guilty  of  subornation  of 
perjury,  uttered  and  published  in  the  presence  and  hearing 
of  sundry  persons,  the  words,  ^^Pete  Famot  swore  to  a  lie, 
and  you  (the  plaintiff  meaning)  hired  him."  Meaning,  &c. 
The  objection  made  to  the  complaint  is  that  there  is  no  alle- 
gation that  the  conversation  was  of  and  concerning  the  testi- 
mony of  Famot  on  the  trial.  "After  verdict  the  Court  will 
support  the  declaration  by  every  legal  intendment,  if  there  is 
nothing  material  on  record  to  prevent  it."  Where  a  feet 
must  necessarily  have  been  proved  at  a  trial  to  justify  the 
verdict,  and  the  declaration  omits  to  state  it,  the  defect  is 
cured  by  the  verdict,  if  the  general  terms  of  the  declaration 
are  otherwise  sufficient  to  comprehend  the  proof."  2  Tidd's 
Prac,  4  Am.  ed.,  p.  919,  notes ;  Peck  v.  Martin,  17  Ind.  115. 
It  may  have  been  necessary  to  prove  that  the  conversation 
was  concerning  the  testimony  of  Famot  on  the  trial,  but  this 
is  entirely  consistent  with  the  complaint,  and  the  proof  may 
well  have  been  admitted  under  the  allegation  that  the  conver- 
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Botion  was  of  and  concerning  the  trial,  and  of  and  concerning 
the  plaintiflf  being  guilty  of  Bubomation  of  perjury.. 

The  motion  was  properly  overruled  bo  far  as  the  second 
ground  is  concerned.  Supposing  the  plaintiff  did  not  pro- 
duce the  proper  certified  copy  of  the  record  of  the  Court  of 
Conciliation,  that  is  no  reason  why  judgment  should  be  ren- 
dered against  him  for  costs.  The  statute  does  not  so  provide. 
It  simply  provides  that  he  shall  not  recover  costs.  In  such 
case  ^ach  party,  instead  of  recovering  costs,  is  left  to  pay  his 
own.  The  Court  was  called  upon  to  render  a  judgment  un- 
authorized by  the  statute.  Willman  v.  Clouaevj  16  Ind.  818. 
These  points  embrace  all  the  errors  assigned. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Henry  Craven^  for  the  appellant. 

WdUer  Marchy  for  the  appellee. 


Cromwell  t;.  Wilkinson. 


The  performance  of  conditions  precedent  in  oontracts  may  be  averred 
generally,  nnder  the  code,  and  need  not  be  specially  averred,  unless 
there  have  been  some  alterations  of  the  conditions  by  consent  of 
the  parties,  when  performance  should  be  specially  pleaded. 

Where  a  cause,  involving  quesUons  of  damages  for  the  breach  of  a 
contract,  has  been  tried  by  a  jury,  and  a  verdict  returned  by  them 
for  an  excessive  sum,  it  is  error  for  the  Court  to  require  the  suc- 
cessful party  to  enter  a  remittitur  for  what  it  may  conceive  to  be  the 
excess,  and  then  to  enter  judgment  for  the  residue. 

At  law,  time  is  of  the  essence  of  the  contract,  and  strict  performance 
is  generally  required. 

APPEAL  from  the  Clay  Common  Pleas. 


18     366 
168     50» 
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Pbrkihs,  J. — ^The  following  contract  was  made  in  writing: 

"  This  memorandum  of  an  agreement,  made  and  entered 
into  between  Urias  Wilkinson,  of  the  county  of  Cldyj  and 
State  of  Indianay  of  the  first  part,  and  John  Q.  Cromwell^  of 
said  county,  of  the  second  part,  witnesseth  :  That  the  said 
Urias  Wilkinson  binds  himself  to  furnish  two  hundred  head 
of  hogs,  well  fiEktted,  to  average  two  hundred  and  fifty  pounds 
gross  weight,  with  the  privilege  of  furnishing  six  hundred 
head  or  less,  to  be  delivered  between  the  Ist  and  10th  days  of 
December,  1857,  at  the  option  of  either  party;  for  which  the 
said  John  Q.  Cromwell  binds  himself  to  pay  4  dollars  and  50 
cents  per  hundred  weight  The  said  Cromwell  now  here  ad- 
vances 400  dollars  on  the  contract.  He  is  to  pay  2  dollars  a 
head  on  the  hogs  when  reported,  and  the  balance  on  the  de- 
livery of  the  hogs.  Urias  Wilkinsok, 

"•7wn6  2, 1857.  Johk  Q.  Cromwell." 

Cromwell  sues  Wilkinson  for  a  breach  of  this  contract 
There  are  three  paragraphs  in  his  complaint:  one  embracing 
the  old  common  counts,  and  two  that  are  special.  The  first 
special  paragraph  counts  on  a  verbal  agreement;  the  second 
counts  on  the  written*  agreement  copied,  and  prays  to  recover 
the  400  dollars  advanced  with  interest.  The  complaint  con- 
tains the  general  averment  of  performance  of  all  conditions 
on  the  part  of  the  plaintiff. 

In  pleading  performance  of  conditions  precedent,  parties 
may  make  their  averments  special,  but  it  is  not  necessary. 
One  of  the  rules  of  pleading  prescribed  by  the  code  is  this: 

''Sec.  84.  In  pleading  the  performance  of  a  condition 
precedent  in  a  contract,  it  shall  be  sufficient  to  allege,  gener- 
ally, that  the  party  performed  all  the  conditions  on  his  part; 
if  the  allegation  be  denied,  the  facts  showing  the  performance 
roust  be  proved  on  the  trial.*' 
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The  general  allegation  under  this  rule,  says  Mr.  Swaufij 
takes  the  place  of  special  allegations  of  performance  required 
in  common  law  pleadings,  and,  in  legal  effect,  embraces  them 
all,  express  and  implied,  both  in  parol  and  sealed  obligations, 
including  such  conditions  as  demand,  notice,  readiness  on  the 
part  of  the  plaintiff  to  perform,  &c.  PL  and  Pr.  p.  206.  *'  And 
in  the  absence  of  a  provision  of  the  code  relating  to  bills  and 
notes,  the  section  under  consideration  would  be  applicable  to 
a  complaint,  counterclaim,  or  set-off  upon  such  paper  against 
an  endorser  or  drawer."  Id.  209.  And  where  the  conditions 
precedent  of  a  contract  have  been  altered  by  the  consent  of 
the  parties,  the  alteration  should  be  stated,  and  then  perform- 
ance of  the  contract  as  modified  be  alleged,  and  in  respect  k> 
any  wwver,  negligence  of  the  opposite  party,  &c.,  which  the 
party  pleading  may  rely  upon  to  excuse  performance  by  him, 
they  must  be  specially  pleaded,  or  they  can  not  be  proved. 
Id.  208;  Purdue  v.  Noffsinger,  15  Ind.  886. 

As  to  suits  upon  commercial  paper,  we  are  not  aware  of 
any  section  of  the  code  prescribing  the  requisite  allegations; 
but  forms  have  been  enacted  averring  specially  performance 
of  conditions  as  to  demand,  &c.  2  B.  S.  p.  843.  These  forms 
are  declared  to  be  sufficient;  but  it  is  not  declared  that  others 
may  not  also  be  sufficient. 

The  plaintiff,  in  the  third  paragraph  of  his  complaint, 
averred  that  he  had  fully  performed  all  the  conditions  on  his 
part,  but  that  the  defendant  had  failed  to  deliver  the  hogs, 
&c.  The  breach  was  well  enough  alleged  as  that  of  a  single 
condition ;  but  it  is  said  that  where  there  are  more  than  one, 
or  is  but  one,  where  it  is  implied,  and  not  clearly  apparent, 
the  breach  or  breaches  should  be  more  specifically  assigned. 
Swann's  PI.  and  Pr.  p.  516,  note. 

The  defendant  answered,  admitting  the  reception  of  th^ 
400  dollars,  and  alleging  performance  on  his  part  of  all  con- 
ditionsy  &c.;  but  averring  that  the  plaintiff  had  failed  on  his 
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part  to  receive  and  pay  for  the  hogs  tendered,  &c.;  whereby 
he,  the  defendant,  had  snetained  great  loss,  for  which  ho 
claimed  Batisfaction  by  way  of  counterclaim  or  recoupment, 
and  judgment  in  his  favor. 

No  replies  appear  to  have  been  filed,  but  the  objection  is 
not  taken.  There  was  a  jury  trial,  and  a  verdict  in  favor  of 
the  defendant,  against  the  plaintifi*,  for  250  dollars.  The  de- 
fendant remitted  the  amount,  and  the  Court  rendered  judg- 
ment against  the  plaintiff  for  costs. 

The  evidence  is  in  the  record.  It  does  not  show  that  Ootm- 
well  performed  any  positive  act  touching  the  execution  of  the 
contract.  He  seems  to  have  been  passive,  leaving  Wilkinson 
toidischarge  his  undertaking  in  his  own  way  and  time.  Tlie 
first  act  towards  the  execution  of  the  contract,  in  the  absence 
'  of  any  notice  as  to  time  from  Oromwelly  was  to  be  performed 
by  Wilkinson^  viz:  the  tender  of  200  hogs,  or  such  larger 
number,  within  600,  as*  he  chose  to  deliver,  averaging,  in 
gross  weight,  250  pounds  or  more.  Ind.  Dig.  288.  There  is 
no  evidence  that  any  place  for  delivery  had  been  agreed  upon; 
hence,  it  was  to  be  determined  by  the  legal  effect  of  the  writ- 
ten agreement;  but  no  <|uestion  is  made  upon  the  place  of 
delivery.  It  does  not  appear  that  Wilkinson  ever  proposed  or 
offered  to  deliver,  at  any  place,  over  250  hogs.  It  is  certidnly 
very  doubtful  whether  that  number,  as  tendered,  came  up  to 
the  requirements  of  the  contract,  in  weight  and  quality;  but 
the  jury  must  have  found  that  tney  did;  and  having  done  so, 
passed  only  upon  the  question  of  damages.  It  does  not  ap- 
pear whether  the  contract  embraced  hogs  actually  existing 
and  identified,  or  referred  to  such  as  Wilkinson  might  go  into 
the  market,  and  buy  to  fill  its  terms.  There  is  no  evidence 
proving  that  Oromwdl  was  not  ready  with  the  money  to  pay 
for  the  hogs,  provided  he  was  satisfied  they  filled  the  require- 
ments of  the  contract.  It  does  not  clearly  appear  how  the 
hogs  tendered  and  r^ected,  were  finally  disposed  of;  but  the 
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moBt  reasonable  inference  from  the  evidence  is,  that  they 
were  appropriated  to  hie  own  use  by  WUkinson,  When  re- 
fnsed  by  ^cmwdlj  they  were  turned  by  Wilkinson  into  hia 
own  lot;  eome  two  weeks  afterwards,  a  part  of  them,  at  least, 
seem  to  have  been  shipped  to  Gosport;  and  one  witness  speaks 
of  having  slaughtered  some  of  the  small  ones. 

Had  the  case  been  such  that  damages  could  have  been  re- 
covered in  it  by  the  defendant,  those  given  by  the  jury  were 
at  least  double  the  amount  to  which  he  was  entitled,  tak- 
ing the  difference  between  the  contract  and  current  prices, 
as  the  rule  of  assessment;  and  there  was  nothing  justifying 
punitive  damages;  nor  in  the  judgment  of  the  writer  of  this 
opinion,  can  such  damages  ever  be  given  in  a  civil  case,  but 
only  compensatory.  Whatever  damages  are  given  in  any 
case  beyond  compensation  to  the  wronged  party,  are  given 
by  way  of  punishment  upon  the  wrong  doer;  but  why  should 
any  one  individual  be  armed  with  the  power  of  the  State  to 
punish  any  offender,  and  put  the  inflicted  penally  into  his 
own  pocket?  It  is  for  the  State  to  declare  what  acts  deserve 
punishment,  and  to  inflict  that  punishment.  If  any  given 
act  or  class  of  acts  demands  punishment,  let  the  State  put  it 
into  the  criminal  code,  and  fix  the  punishment,  and  not  suffer 
it  to  be  inflicted,  at  the  instigation  of  the  individual,  and  for 
his  own  emolument,  at  the  uncontrolled  discretion  of  a  jury. 
Thus, it  seems  to  the  writer,  the  law  should  be;  thus  it  is  not. 

Kor  do  we  think  the  remittitur,  which  the  Court  required, 
as  the  condition  upon  which  it  would  render  the  judgment  it 
did,  helped  the  matter.  In  a  case  where  the  damages  de- 
pend upon  calculation,  as  upon  a  promissory  note,  the  Oourt 
might  take  a  remittur  of  excess,  and  it  would  cure  error;  but 
where  damages  depend  upon  judgment  on  conflicting  evi- 
dence, or  notions  of  compensation  for  tort— questions  for  the 
jury — ^we  do  not  think  the  nisi  pritu  Court,  when  differing 
with  the  jury,  has  a  right  to  fix  the  amount  itself,  and  then 
Vol.  XVm— 24. 
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render  jadgment  for  it  In  this  caae,  the  verdict  was,  in  fiM^i, 
for  650  dollars,  as  it  covered  the  400  dollars  that  had  been 
paid.  We  do  not  mea-a  to  say  that  a  party  may  not  in  any 
case  make  a  voluntary  remission  of  any  or  all  the  amount  he 
may  have  recovered. 

But  there  is  another  view  upon  which  the  Court  may  have 
acted,  and  probably  did,  in  requiring  the  remittitur.  This  suit 
went  upon  the  ground  of  a  recission  of  the  contract,  and 
dammed  to  recover  back  money  advanced  upon  it;  add  the 
Coui*t  may  have  thought,  that  though  a  case  for  damages  was 
not  made  in  favor  of  the  defendant,  yet,  that  the  plaintiff 
was  in  de£B>ult,  and,  hence,  could  not  recover  back  advance- 
ments, as  upon  a  rescission.  But  the  right  to  so  recover  de* 
pended  upon  the  question  whether  there  had,  in  &ct,  been  a 
rescission  of  the  contract;  and  this  must  be  inquired  into. 

As  a  general  proposition,  contracts  must  be  rescinded  by 
consent.  Whwe  one  party  is  in  default,  and  the  other  not, 
the  party  not  in  de£stult  may,  in  most  cases,  though  not  in  all, 
treat  the  contract  as  rescinded,  and  act  accordingly;  but  this 
i»  a  mode  of  rescission  by  consent.  So  contracts  may  be  re- 
scinded by  express  agreement  of  the  parties.  Caldwell  v. 
Wardf  15  Ind.  214.  But  such  agreement  may  be  implied, 
inferred  from  circumstances.  Baiier  v.  Xj/on,  8  Blackf.  215; 
Patterson  v.  Coats j  id.  500;  Blake  v«  Hedges,  14  Ind.  566;  2  Pan 
on  Cont.  190, 191;  Cantrdi  ei  al.  v.  Chism,  5  Sneed's  (Tenn.) 
Bep.p.  116. 

In  the  case  at  bar,  when  Wilkinson  tendered  the  250  hogs 
to  Cromwdlf  the  tender  having  been  at  the  proper  time  and 
place,  and  of  articles  of  the  requisite  qualily,  as  we  will  as- 
sume for  the  present,  and  Cromwell  refused  to  receive  pay  for 
them,  two  courses  were  open  to  Wilkinson.  He  could  have 
said  to  Oromwelly  these  hogs  fulfill  my  contract  with  you,  and 
I  shall  stand  on  that  contract.  I  hereby  abandon  the  hogs 
pursuant  tg'the  tender  of  tfaem  to  you,  and  shall  sue  you  for 
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the  price  of  them.  They  are  your  hogs,  and  at  jont  risk. 
Perhaps  he  might  have  said,  I  stand  upon  my  tender,  the 
hogs  are  yours,  but  if  you  will  not  receive  the  possession  of 
them,  and  pay  m!e  for  them,  instead  of  turning  them  at  large, 
I  shall  retain  them  as  your  property,  and  shall  re-sell  them,  at 
a  proper  time,  to  make  my  money,  holding  you  for  any  de- 
ficit. Perhaps  the  seller  in  such  case  has  a  lien  on  the  prop- 
erty for  his  pay.  Bradley  v.  Michael^  1  Ind.  551 ;  Barbee  v. 
JLaWy  15  Ind.  109.  Such  a  course  would  have  been  in  execu- 
tion of  the  contract ;  would  have  vested  the  title  of  the  hogs 
in  Cromwdl  and  laid  him  liable  for  the  price  of  them.  MUch- 
ell  V.  MerriU,  2  Blackf.  87;  Johnson  v.  Baird,  8  id.  182. 

But  instead  of  this  course,  when  Cromwell  refused  to  take 
the  hogs,  Wilkinson  might  have  said,  very  well,  PU  keep  the 
hogs  myself;  they  are  worth  more  than  I  was  to  get  from 
you  for  them.  I  am  satisfied;  and  have  driven  off  the  hogs. 
From  these  facts,  had  they  occurred,  the  jury  might  have 
found  a  rescision.  But  suppose  when  Cromwell  refused  to  re- 
ceive the  hogs,  Wilkinson  had  said  nothing,  simply  driven  off 
the  hogs  and  appropriated  them  to  his  own  use ;  might  not 
the  jury  have  inferred  a  rescission  by  consent  7  See  Cantrell  d 
al.  V.  Chisniy  supra. 

And  if  there  was  a  rescission,  what  consequence  followed? 
Why,  the  parties  stood  to  each  other  as  though  no  contract 
had  been  made;  Gatling  v.  NeweUy  9  Ind.  572;  and  either 
might  recover,  from  the  other,  advancements.  Alcorn  v.  J7ar* 
monsonj  2  Blackf.  235. 

We  think  the  question  of  rescission  in  this  case  should 
have  been  left  to  the  jury. 

Xt  should  be  remembered  that,  at  law,  time  is  of  the  essence 
of  a  contract,  and  performance  is  required  at  the  day,  or  the 
consequence  of  default  may  follow,  viz :  acceptance  of  the 
default  by  the  other  party  as  a  cause  for  rescission  on  his  part, 
and  action  accordingly.    It  is  only  in  cases  where  equity  com- 
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pels  specific  performance  in  behalf  of  the  party  in  defiault, 
and  not  in  all  of  those,  that  that  jurisdiction  disregards  this 
principle. 

Per  Curiam.-^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

WUHamsan  ^  JOaggy^  for  the  appellant. 


Abpikwall  and  Others  v.  The  Boabd  of  Commibsionbbs  or 

Knox  County. 

To  render  error,  in  the  dismissal  of  a  cause  below,  ayailable  in  this 
Court,  there  should  be  a  bill  of  exceptions  showing  the  cause  of 
the  dismissal. 

APPEAL  from  the  Knox  Circuit  Court 

WoEDEKy  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee. 

The  suit  was  dismissed  by  the  Court,  but  there  is  no  bill 
of  exceptions  showing  the  grounds  of  the  dismissal.  The 
Clerk,  to  be  sure,  states  the  grounds  of  the  dismissal,  but  he 
can  not  thus  speak  for  the  Court.  There  should  have  been 
a  bill  of  exceptions  showing  the  cause  of  the  dismissal,  other- 
wise the  action  of  the  Court  will  be  presumed  to  have  been 
correct.    Conaway  v.  Weaver^  1  Ind.  268. 

Per  Cfuriam. — ^The  judgment  is  affirmed,  with  costs. 

Samud  Juddhj  for  the  appellants. 

W.  F.  PidgeoUj  for  the  appellee. 
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Thompeon  v.  Wbite. 


OsBOBir  V.  Obbobk  and  Another. 

On  appeal  from  the  judgment  of  a  jaatioe  of  the  peaee  to  the  Oom- 
mon  Pleas  or  Cirooit  Oonrt,  it  is  not  error  to  anfier  an  amendment 
in  the  latter  Conrt,  making  a  neeesaary  new  party,     c 

APPEAL  from  the  Hendricks  Common  Pleas. 

Per  Curiam. — Suit  before  a  justice  of  the  peace  by  the  ap- 
pellees against  the  appellant,  upon  a  promissory  note  made 
by  the  appellant  to  one  FurTuiee.  The  note  was  not  endorsed 
by  Fwmaet  to  the  plaintijBT. 

The  cause  being  appealed  to  the  Ciommon  Pleas,  the  defend- 
ant moved  to  dismiss  for  want  of  proper  parties,  whereupon 
the  plaintiff  interposed  a  motion  for  leave  to  make  Furnace 
a  party  defendant^  to  answer  as  to  his  interest.  Leave  was 
thus  granted  and  Furnace  was  made  a  defendant,  and  he  ap- 
peared and  answered.  On  the  trial  there  was  a  judgment  for 
the  plaintiff.  We  are  of  opinion  that  Fumaee  was  properly 
made  a  party,  and  that  there  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs  and  6  per  cent, 
damages. 

Nave  ^  WitheraWy  for  the  appellant. 


Thompson  v.  Whttb. 


An  affidavit,  which  is  the  basis  of  a  motion  to  set  aside  a  de&nlt- 
judgment,  which  motion  is  ovemiled,  is  not  properly  in  the  record 
on  appeal  to  this  Court  unless  it  be  embodied  in  a  proper  bill  of 
ezceptionB. 

APPEAL  from  the  HamiUan  Common  Pleas. 
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P^r  Curiam. — Judgment  by  default.  Motion  to  set  aside 
default  for  reasons,  and  affidavit  filed.  The  motion  was  over- 
ruled, but  no  bill  of  exceptions  appears  in  the  record. 
Said  affidavit  is  not,  therefore,  a  part  of  the  record,  so  as  to 
enable  us  to  determine  as  to  its  sufficiency.  Sound  ▼.  The 
State,  14  Ind.  494. 

The  judgment  is  affirmed^  with  costs. 

Garver  ^  (yBrieUy  for  the  appellant. 

J".  W.  Evans  and  Joel  Stafford^  for  the  appellee. 


Waltz  r.  Nbusbambe. 


A  motion  for  a  new  foial,  based  upon  the  relationship  of  some  of  the 
jurors  to  one  of  the  parties,  should  indicate  the  degree  of  relation- 
ship between  them. 

Errors  assigned,  but  not  noticed  in  the  briefs  of  counsel,  will  not  be 
noticed  by  this  Court. 

APPEAL  from  the  Wahash  Common  Pleas. 

Per  Curiam. — The  appellee,  who  was  the  plaintiff,  brought 
this  suit  against  Waltz,  to  recover  rent  of  farm,  &c.  The 
issues  were  submitted  to  a  jury,  who  found  for  the  plaintiff. 
Motion  for  a  new  trial  denied,  and  judgment  on  the  verdict 

As  a  cause  for  a  new  trial,  the  defendant  assigned  as  follows : 
^^ Accident  and  surprise,  which  ordinary  prudence  could  not 
have  guarded  against,  as  alleged  in  an  affidavit  of  defendant 
filed  with  and  in  support  of  the  assigned  cause.  The  affidavit 
is  as  follows:  ^'Defendant,  being  duly  sworn,  &c.,  on  his 
oath,  says  that  Joel  BamharttLnd  Calvin  Bamhart^  two  of  the 
jurymen  who  tried  said  cause,  are  and  were  of  kin  to  the 
plaintiff,  as  he,  defendant,  has  been  infi>rmed  and  verily  be- 
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lieves;  and  that  fact,  as  he  believes,  had  an  influence  on  the 
minds  of  the  jurymen  to  his  prejudice ;  that  defendant  did 
not  discover  the  fact  above  stated  until  after  the  jury  had 
been  empanneled,  and  the  trial  was  nearly  completed,  and 
that  he  was  not  fully  satisfied  of  the  fact  until  the  verdict 
was  rendered;  that  defendant  believes  it  to  be  true  that, 
through  inadvertence,  the  jury  were  not  examined  on  their 
oath  touching  their  qualifications;  that  they  were  not  of  the 
regular  pannel ;  and  further,  the  defendant  says  that  he  was 
taken  by  surprise  when  he  first  discovered  the  above  facts." 

As  this  aflidavit  fails  to  point  out  the  degree  of*  relationship 
existing  between  the  jurors  and  the  plaintiff',  it  must  be  held 
defective,  and  as  constituting  no  ground  in  support  of  the 
assigned  cause  for  a  new  trial.  Baily  v.  Bichardsony  at  the 
present  term.  The  motion  for  a  new  trial  was,  correctly, 
overruled.  There  is  another  error  assigned,  but  it  is  not  no- 
ticed in  the  appellant's  brief,  and  will  not,  therefore,  he  no- 
ticed in  this  Court.    See  Kule  28,  Ind.  Dig.  p.  721. 

The  judgment  is  affirmed,  with  6  per  cent,  damages  and 
costs. 

Conner  ^  Pound,  for  the  appellant. 


Campbell  and  Another  t;.  Thb  Stats. 

In  an  action  upon  a  forfeited  recognizance,  it  is  sufficient  to  set  out 
the  recognizance  in  haec  verba. 

It  is  not  necessary  that  a  recognizance  taken  in  open  Court  and  en- 
tered upon  its  record,  should  be  signed  by  the  parties.  It  is  wit- 
nessed by  the  record  and  not  by  the  signatures. 

A  defendant  in  a  prosecution  for  crime  or  misdemeanor,  may  be  called 


876  SUPREME  COURT  OF  INDIANA. 

Campbell  and  AnoUier  v.  The  State. 

and  his  reoognisanoe  forfeited,  while  the  motion  for  a  new  trial  is 
pending. 
Where  a  defendant  is  recognised  to  appear  and  answer  to  an  indict- 
ment, nnder  which  he  has  been  conyicted  of  a  lesser  offence  than 
that  charged,  he  is  still  bound  to  appear,  abide  the  order  of  the 
Court  and  not  depart  without  leave. 

APPEAL  from  the  FayeUe  Circuit  Court, 

WoRDBN,  J. — ^Action  on  a  recognizance  entered  into  by 
Campbell^  Barkhizer  and  McKinneyy  conditioned  for  the  ap- 
pearance of  McKinney  before  the  same  Court,  on,  Ac,  to 
answer  to  an  indictment  preferred  against  him  for  rape,  and 
that  he  would  abide  the  judgment  and  orders  of  the  Court 
thereon,  and  not  depart  without  leave. 

McKinney  w2a  tried  and  acquitted  of  the  alleged  rape,  but 
'Convicted  of  an  assault  and  battery  with  intent  to  commit  a 
rape.  Pending  a  motion  for  a  new  trial  in  the  cause,  McKin- 
ney was  called,  and  failing  to  appear,  and  his  sureties  failing 
to  produce  him,  the  recognizance  was  adjudged  to  be  for- 
feited. 

Process  was  retunrned  not  found  as  to  McKinney^  but 
Campbell  and  Barkhizer  appeared  and  pleaded,  and  against 
them  the  State  had  judgment. 

The  complaint  was  demurred  to,  and  it  is  objected  that  no 
copy-  of  the  recognizance  is  set  out.  The  complaint  sets  out 
the  recognizance  in  haee  verba,  and  that  is  sufficient.  Again, 
it  is  objected  that  the  recognizance  is  not  signed  or  sealed  by 
the  defendants.  This  was  not  necessary.  A  recognizance  is 
witnessed  only  by  the  record,  and  not  by  the  seal  or  signature 
of  the  party  bound.  Andress  v.  The  State,  3  Blackf,  108.  It 
is  also  urged  that  McKinney  could  not  be  called  while  his 
motion  for  a  new  trial  was  pending.  Ko  reason  has  been 
shown  why  this  could  not  be  legally  done,  and  none  occurs  to 
us.  It  is  also  urged  that  as  he  was  acquitted  of  the  rape,  he 
was  not  bound  to  appear  any  further  to  the  cause.    On  an 
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indictment  for  rape,  a  party  may  be  acquitted  of  the  rape, 
bat  convicted  of  an  assault  and  battery  with  intent  to  com- 
mit that  offence.  2  E.  S.  1852,  p.  870,  sec.  72.  MeKinney 
was  bound  to  answer  to  the  indictment,  and  also  to  abide  the 
judgment  thereon,  and  not  depart  without  leave.  Judgment 
might  have  been  rendered  against  him  on  the  conviction,  and 
he  forfeited  the  recognizance  by  absenting  himself  without 
having  been  discharged.     The  State  v.  Whitson^  8  Blackf.  178. 

The  evidence  sustains  the  finding  and  there  is  no  error  in 
the  record. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs 
and  one  per  cent,  damages. 

John  S.  Beid  and  B.  F.  Claypooly  for  the  appellants. 

James  C.  Mcintosh  and  Nelson  TtusUr^  fbr  the  appellee. 


Hanwat  v.  Wallace. 


When  personal  property  is  sold  upon  a  condition  precedent,  and  the 
yendee  is  to  have  possession  until  the  performance  of  the  condition, 
the  vendee  acquires  no  such  Tested  interest  in  the  property  as 
can  be  seised  and  sold  on  execution. 

And,  as  against  a  sheriff,  attempting  to  seize  and  sell  such  property, 
the  vendor  has  the  right  of  possession,  although  not  as  against  the 
yendee. 

APPEAL  from  the  Marion  Common  Pleas. 

Davison,  J. — Hanwayy  on  the  14th  of  Januan/j  1859,  sued 
Wallace  in  the  Marion  Common  Pleas,  alle^ng,  in  his  com- 
plaint, that  he  was  and  is  the  owner  of  a  certain  sorrel  horse, 
now  in  the  possession  of  the  defendant,  and  unlawfully  de- 
tiuned  by  him  from  the  plaintiff.    In  his  answer,  the  d^end- 
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ant  denies  that  the  plaintiff  is  the  owner  of  the  horee,  and 
avers  that  said  horse  was  the  property  of  Abram  Swisher^  and, 
as  his  property,  was,  on  the  4th  of  January ^  1859,  attached 
at  the  suit  of  Dandridge  Oliver ^  and  taken  into  possession  of 
the  defendant,  then  the  sheriff  of  Marion  coanty.  Reply  in 
denial  of  the  answer;  verdict  for  the  defendant.  Kew  trial 
refused,  and  judgment,  ftc. 

The  evidence  proves,  substantially,  these  facts :  On  the  Ist 
of  September^  1858,  Abram  Swisher  and  Andrew  Smithson  came 
to  the  plaintiff's  store,  siX  Indianapolis ;  Smithson  brought  with 
him  a  sorrel  horse,  (being  the  same  now  in  controversy,) 
which  Swislier  desired  to  purchase.  While  at  the  store,  Smiths 
son  drew  a  note,  payable  to  himself  at  six  months,  for  75  dol- 
lars; SwishfT  signed  the  note  and  requested  the  plaintiff  to 
sign  it  as  his  surety.  •Plaintiff  refused  to  become  surety  for 
Swisher^  but  stated  that  he  himself  would  buy  the  horse  at  75 
dollars.  He  then  signed  the  note  and,  thereupon,  Smithson 
delivered  the  horse  to  the  plaintiff,  who  led  him  around  the 
store  house  and  hitched  him  to  a  horse  rack.  Plaintiff  then 
said  to  Swisher:  "You  can  take  the  horse  and  use  him,  and 
if  you  pay  the  note  when  it  becomes  due,  the  horse  shall  be 
yours,  but  if  not  the  horse  is  mine."  Swisher  afterwards  took 
the  horse  away  and  had  possession  of  him  until  he  was  siezed 
by  the  defendant,  as  sheriff,  upon  the  writ  of  attachment. 
When  the  note  was  executed,  and  also  at  the  time  the  horse 
was  levied  on,  Swisher  was  insolvent.  The  note  referred  to 
was  in  evidence,  and  is  as  follows: 

« 175.00.  IndianapdiSj  September  1, 1858. 

"  Six  months  after  date  we,  or  either  of  us,  promise  to  pay 
Andrew  Smithson^  or  order,  75  dollars,  with  interest,  value  re- 
ceived,  without  any  relief  whatever  from  valuation  and  ap- 
praisement laws.  Abram  Swishsb. 

«  Jabibs  Hjuiwat." 
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-  -  -   -    _   - 

Swisher  f Med  to  pay  the  note;  but  the  same  was,  after  it 
matured,  in  Merchy  1859,  pud  and  taken  up  by  the  plaintifil 
It  was  admitted  on  the  trial  that  the  plaintiiF,  prior  to  the 
commencement  of  this  suit,  demanded  the  horse  of  the  de- 
fendant. 

From  the  facts  thus  stated  it  may  be  readily  inferred  that 
the  plaintiff,  by  the  purchase  from  SmUkson^  became  the  abso* 
lute  owner  of  the  horse ;  that  he  sold  him  to  Swisher^  to  be 
his  absolutely  in  case  he  paid  the  aboTO  recited  note  when  it 
became  due,  and  that,  until  the  note  matured,  Swisher  was 
to  have  the  possession  and  use  of  the  horse.  The  note  did 
not  mature  until  the  1st  of  March,  1859,  and  this  action  was 
commenced  on  the  14th  of  January  next  prior  to  that  date. 
The  general  rule  is  that,  to  maintain  an  action  for  the  recov- 
ery of  personal  chattels,  the  plaintiff  must  show  "a  right  of 
possession  as  well  as  a  right  of  property.*'  But  here  the  con- 
tract and  delivery,  as  we  construe  them,  constituted  a  condi- 
tional sale,  the  condition  to  be  performed  within  a  definite 
period.  During  that  period  the  property  in  the  horse  re- 1 
mained  in  the  plaintiff,  though  the  vendee  had  a  right  to  the 
possession.  It  follows  that,  as  against  the  vendee,  the  plain- 
tiff had  no  right  of  possession.  Had  he  such  right  against 
the  defendant,  who,  as  sheriff,  claims  to  hold  the  horse  by 
virtue  of  an  execution  against  his,  the  plaintiff's,  vendee  ? 
This  inquiry  must  receive  an  affirmative  answer.  The  sale, 
by  Swisher,  was  to  become  absolute  upon  the  performance  of 
a  condition  precedent,  which  had  not  been  performed,  and  he 
had  no  right  of  property,  but  a  mere  right  of  possession,  and, 
consequently,  no  vested  interest  in  the  horse.  Hussey  v. 
Thornton,  4  Mass.  405 ;  Marston  v.  Baldwin,  17  id.  606 ;  Smith 
V.  Dmnie,  6  Pick.  262;  Reed  v.  Upton,  10  Pick.  622;  JKS  v. 
Freeman,  8  Met.  257;  Heath  v.  Randall,  4t  id.  195.  The  de- 
fendant, then,  having  no  right  to  hold  the  property  for  the 
purpose  of  sale  on  execution,  is,  in  our  judgment,  liable  to 
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the  plaintiff  who  bad  the  right  of  property,  and,  against  him^ 
the  right  of  posseasion.  And  this  suit  being  against  the 
sheriff,  and  not  against  the  vendee  of  the  horse,  the  fiB,ct  that 
it  was  instituted  prior  to  the  maturity  of  the  note,  on  the 
payment  of  which  the  property  was  to  vest  in  the  vendee,  is 
not  important,  because,  as  we  have  seen,  the  plaintiff,  as 
against  the  sheriff,  had  the  right  of  possession  as  well  as  the 
right  of  property. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded* 

Thornas  D.  Walpole  and  J2.  L.  WalpoUy  for  tiie  appellant 


Hunt  v.  Bbsson. 


tin  1834,  Sunt  laid  out  the  town  of  Bunttville,  and  on  his  recorded 
plat,  designated  lot  No.  4,  in  square  No.  1,  as  "Jamet  PugKi  tan- 
,  yard  and  lot/\and  in  a  foot  note  to  his  plat,  added:  ''Lot  No.  4, 
•  in  square  No.  1,  is  donated  by  MUe9  Hunt,  Jr.,  to  James  PugK  for 
j  tlie  purpose  of  erecting  a  tan-yard  on  it,"  and  a  tan-yard  was 
I     erected  on  it,  and  it  remained  in  the  possession  and  use  of  Pugh^ 

and  his  grantees,  to  the  time  of  the  institution  of  this  suit. 
Held^  That,  nnder  section  2,  K  S.  1831,  p.  530,  the  donation  thus 
made  and  accepted  operated  as  a  grant  to  Pugh  of  the  lot  named, 
with  condition  subsequent. 
Held^  also,  that  after  said  property  has  been  used  for  twenty-four 
years  for  the  purposes  for  which  it  was  donated,  a  failure  longer  to 
use  it,  or  its  appropriation  to  any  other  uses,  could  not  work  a  for- 
feiture of  the  estate. 
Conditions  subsequent  are  not  favored  in  law,  and  are  construed 
strictly,  because  they  tend  to  destroy  estates. 

APPEAL  from  the  JSandolph  Circuit  Court 
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WoBBBKy  J. — This  was  Sn  action  by  Hunt  against  Beeson 
to  recover  possession  of  lot  number  4,  in  squave  number  1,  in 
the  town  of  HuntsviUe.  Trial;  finding  and  judgment  for  the 
defendant. 

It  appears  that  in  1884  the  plaintiff  laid  out  the  town  of 
SuntamUcj  upon  his  own  land,  and  caused  the  plat  thereof  to 
be  duly  recorded.  The  lot  in  question  was  marked  on  the 
recorded  plat  as  follows:  ^^ James  PugKs  tan-yard  lot.*'  In 
the  notes  and  references  to  the  plat,  and  recorded  with  it,  is  | 
the  following  explanatory  statement:  ^^Lot  Ko.  4,  in  square 
No.  1,  is  donated  by  Miles  Hunt^  Jr.j  to  James  Pughy  for  the 
purpose  of  erecting  a  tan-yard  on  it/'  It  further  appears 
that  Pugh  erected  a  tan-yard  upon  the  lot,  and  that  it  has 
been  used  for  that  purpose  from  1884,  by  Pugh  and  those 
claiming  under  him,  up  to  the  time  that  it  came  into  the  pos- 
session of  the  defendant,  two  or  three  years  before  the  trial, 
since  which  time  it  has  been  idle  and  not  stocked  or  used  as 
a  tan-yard,  though  the  tan-yard  house  and  vats  are  still  stand- 
ing. ^^Beeson  sometimes  talks  of  starting  or  stocking  the 
yard,  and  at  others  he  talks  as  though  he  would  not.''  When 
the  donation  was  made  and  Pugh  took  possession,  the  lot  was 
vacant  and  unimproved.  The  improvements  have  been  made 
by  Pugh  and  those  claiming  under  him.  One  of  the  interme- 
diate proprietors  put  a  house  on  the  lot  for  a  shoe  shop  and 
grocery,  worth  150  dollars,  and  additional  work  has  been 
done.  It  does  not  appear  that  the  house  thus  built  has  been 
used  as  a  grocery  or  shoe  shop.  The  defendant  claims  by 
purchase  under  Pugh. 

An  act  in  force  at  the  time  the  plat  in  question  was  re- 
corded, provided  that  every  donation  or  grant  to  the  public 
or  any  individual,  &c.,  marked  or  noted  as  such  on  the  plat 
of  the  town,  shall  be  considered  to  all  intents  and  purposes 
as  a  general  warranty  to  the  said  donee  or  donees,  grantee  or 
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grantees,  for  his,  her,  or  their  nsef  for  the  purposes  intended 
by  the  donor,  Ac    R.  S.  1881,  p.  530,  sec.  2. 

We  are  of  opinion,  as  was  found  by  the  Court  below,  that 
f  the  donation  thus  made  by  the  proprietor,  and  accepted  by 
Pugh^  operated  as  a  grant  to  the  latter  of  Ijie  lot  in  question, 
with  condition  subsequent,  he  having  a  reasonable  time  in 
which  to  comply  with  the  condition.  On  this  point  see  Hay- 
den  V.  Stougktorij  5  Pick,  528. 

It  is  insisted,  however,  that  the  condition  is  broken  when- 
ever the  lot  ceases  to  be  used  as  a  tan-yard  lot  In  other 
words,  that  the  lot  must  be  used  for  a  tan-yard  for  all  time  to 
come,  and  whenever  it  ceases  to  be  so  used,  it  reverts -to  the 
^  donor  or  his  heirs.  We  are  not  of  that  opinion.  "  Condi- 
tions subsequent  are  not  favored  in  law,  and  are  construed 
strictly,  because  they  tend  to  destroy  estates;  and  the  vigor- 
ous exaction  of  them  is  a  species  oisummumjus^  and  in  many 
cases  hardly  reconcilable  with  conscience."  4  Kent  130.  In 
Merrifidd  v.  Cobleigh.  4  Cush.  178,  184,  it  was  said  by  the 
Courts  in  speaking  of  a  condition  subsequent,  <^such  a  condi- 
tion, when  relied  upon  to  work  a  forfeiture,  is  to  be  construed 
with  great  strictness;  the  demandant  shall  have  his  exact 
legal  right  and  no  more." 

This  rule  of  construction  might  authorize  the  Coui*t8  in 
holding  that  the  condition  was  forfeited,  and  the  estate  made 
absolute  as  soon  as  the  tan-yard  was  erected  on  the  lot, 
whether  it  was  ever  appropriated  to  the  use  of  a  tan-yard  or 
not.  But  this  is  not  necessary  to  be  decided  in  the  present 
case.  Here  it  appears  that  the  lot  came  into  the  possession 
of  the  defendant  in  1858.  It  also  appears  that  it  was  used  for 
a  tan-yard  by  Pugh  and  those  claiming  under  him  from  1884 
up  to  the  time  when  it  came  into  the  defendant's  possession. 
Thus  for  twenty-four  years  was  the  property  used  for  the  pur- 
poses of  a  tan-yard.  It  may  reasonably  be  supposed  that  the 
donor,  having  in  view  the  future  growth,  business  and  pros- 
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perity  of  the  town,  expected  that  the  bnsineeB  of  tanning 
would  be  carried  on  upon  the  lot  after  the  erection  of  the 
tan-yard,  for  an  indefinite  length  of  time.  This  expectation, 
it  fleems  to  us,  has  been  fully  met,  and  the  objects  and  pur- 
poses of  the  donation  fully  carried  out.  We  do  not  think 
that  it  can  be  held  that  a  failure  to  further  use  the  lot  as  a 
tan-yard  lot,  or  an  appropriation  of  it  to  other  purposes,  can 
work  a  forfeiture  of  the  estate. 

But  it  is  insisted,  that  as  the  Court  found  that  Pagh  was,  by 
the  donation,  invested  with  a  title  in  fee  simple  upon  condi- 
tion, the  judgment  should  be  reversed.  It  is  insisted  that 
Pagh  took  only  a  life  estate.  We  need  not  determine  this 
question.  There  was  no  proof  that  Pagh  was  dead,  and  if 
the  plaintiff  sought  to  recover  upon  the  ground  that  the 
estate  terminated  with  the  life  of  Pugh^  the  proof  devolved 
upon  him.  We  see  nothing  in  the  record  that  precludes  the 
plaintiff  from  bringing  his  suit  whenever  the  life  estate  shall 
have  terminated,  if  a  life  estate  only  passed  to  Pugh. 

The  finding  for  the  defendant  is  fully  sustained  by  the  evi* 
dcnce,  hence  the  judgment  must  be  aflSrmed. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Jer.  Smithy  for  the  appellant. 

T.  M.  Browne  and  J.  J.  Cheney^  for  the  appellee. 


PoTTBR  V.  OwBN  and  Another. 

No  error  properly  before  this  Court 

APPEAL  from  the  Knox  Oircnlt  Court 

Per  Curiam. — The  appellees,  as  assignees  of  a  promisaorv 


884 


SUPREME  COUBT  OF  INDIAlSrA. 
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note,  Bned  Pottery  who  was  the  defendant,  and  judgment  by 
default  was  entered  against  him;  but  no  motion  appears  to  ^ 
have  been  made  in  the  lower  Court  to  set  aside  the  default 
Nor  does  it  appear  that  any  exception,  in  any  form,  was 
taken  in  the  progress  of  the  cause.  The  appeal  is,  therefore, 
not  properly  before  us. 

The  appeal  is  dismissed,  with  costs. 

J.  C.  Dunn^  for  the  appellant. 


■/■'■■•^»'so(Oi)i,! 

Dathufv  v.  Savillb. 

An  answer,  pnrporting  to  apply  to  a  whole  complaint,  but  which  in 
fact  constitutes  an  answer  to  but  a  part  of  it,  is  bad. 

APPEAL  from  the  Howard  Circuit  Court. 

Davison,  J. — ^This  was  an  action  by  Dayhuff^  who  was  the 
plaintiff,  against  SaviUe.  The  complaint  consists  of  three 
counts:  1.  For  goods  sold  and  delivered.  2.  Upon  an  ac- 
count stated.  8.  That  defendant  was  indebted  to  the  plain- 
tiff 145  dollars,  and  in  payment  thereof  drew  an  order  for 
that  sum  upon  one  D.  C.  Metsker^  which  order  is  in  this  form: 

"Mr.  Metsker  will  pay  A.  jP.  Dayhuff  145  dollars  out  of  my 
portion  of  the  funds  collected  of  the  firm  books  and  accounts 
of  Dayhuff  ^  SaviUe^  in  your  hands  wh^n  collected — given  in 
consideration  of  medicines,  implements,  and  office  fixtures 
bought  of  Dayhuff y  June  22, 1859.         Matthew  Savillb." 

It  is  averred,  that,  after  the  making  of  said  order,  and  be- 
fore the  commencement  of  this  suit,  the  plaintiff  presented 
the  order  to  Metaker^  at  his  office  in  the  town  of  Kokomo^  and 
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demanded  payment  thereof;  but  there  were  no  funds  to  be 
#  collected  on  the  partnership  books  of  Dayhuff  j*  SaviUe  be- 
longing to  SaviUe,  for  the  payment  of  145  dollars,  or  any  part 
thereof  And  farther  it  is  averred,  that  hie,  Metakery  refused 
to  pay  or  accept  the  order,  or  any  part  of  it,  ftc.  Defendant 
answered:  1.  By  a  general  traverse.  2.  By  set-off.  ^^And 
for  third  and  further  answer,  defendant  says,  that  he  admits 
the  making  of  the  order  sued  on;  but  avers  that  it  was  given 
by  him  to  the  plaintiff  on  Metsker,  to  be  by  Metsker  applied 
as  a  payment  on  the  account  of  the  plaintiff  in  favor  of  the 
defendant,  upon  the  partnership  books  of  plaintiff  and  de- 
fendant, which  the  plaintiff  had  overdrawn  the  defendant 
upon  said  bopks,  and  which,  when  so  applied  on  said  account 
of  plaintiff,  it  (the  order)  was  to  be  deemed  fully  paid,''  ftc. 

To  this  third  paragraph  the  plaintiff  demurred;  but  the 
demurrer  was  overruled,  and  he  excepted.  The  issues  were 
tried  by  the  Court.  Finding  for  the  defendant.  New  trial 
refused,  and  judgment. 

The  appellant  assigns  but  one  error,  namely,  the  overruling 
of  the  dcQiurrer  to  the  third  paragraph  of  the  answer.  That 
paragraph  is  bad  for  the  reason,  if  no  other,  that  it  professes 
to  answer  the  whole  complaint,  when  it  answers  only  the 
third  count.  18  Ind.  151;  14  Ind.  527.  But,  as  a  defence, 
the  paragraph  is  objectionable  upon  another  ground.  It  con- 
cedes the  execution  of  the  order,  but  says,  in  effect,  that  it 
was  not  to  be  paid  to  the  plaintiff;  that  it  was  to  be  applied 
in  payment  of  the  account,  in  the  hands  of  the  drawee,  in 
favor  of  the  defendant.  This  averment,  it  seems  to  us,  is  in 
^  direct  conflict  with  the  legal  effect  of  the  order;  because,  on 
its  face  it  shows  that  the  amount,  which  it  specifies,  was  to 
be  paid  to  the  plaintiff,  by  the  drawee,  ^^out  of  the  funds  of 
the  defendant,  collected  by  him,  of  the  firm  books  and  ac-  % 
counts  of  Dayhuff  ^  SapUle,  when  collected."  Thus,  it  must 
be  conceded,  that  the  matter  set  up  in  the  paragraph  in  ques- 
VoL.  XVm.— 26 
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tion,  varys  easentiallj  the  termB  and  effect  of  the  inBtrument 
sued  on ;  and  the  result  is,  the  defence  pleaded  must  be  ad- 
judged inoperative.  Dale  v.  Evana^  14  Ind.  288,  and  author- 
ities there  cited. 

But  it  is  said,  in  argument,  that  the  third  count  of  the 
complaint,  which  is  based  alone  upon  the  order,  is  itself  de- 
fective; that  the  demurrer  reaches  it,  and  was,  therefore,  cor- 
rectly overruled.  We  think  otherwise.  The  third  count  sets 
forth  the  order — ^alleges  that  it  was  presented  to  the  drawee, 
ivho  refused  to  pay  or  accept  it,  and  further,  there  were  no 
fbnds  of  the  defendant  on  the  books  of  said  firm  to  be  col- 
lected. These  averments,  connected,  as  they  are,  with  other 
matters  alleged  in  the  count,  are  sufficient  to  render  that 
pleading  a  valid  cause  of  action.  The  demurrer  was  well 
taken,  and  should  have  been  sustained. 
.  Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

N.  B.  Linsday  and  H.  A.  Brouse^  for  the  appellant. 

Thomas  A.  HendrickSj  for  the  appellee. 


Thompsok  v.  Tn  Statb;  Fbsnch  v.  Thb  Statb. 

Vbere  the  proprietor  of  a  building,  in  which  a  burglary  is  bommittei, 
aad  his  servanti  are  pteviously  advised  that  the  crime  will  be  com- 
mitted,  and  make  no  efforts  to  prevent  its  eommiaaion,  but  provide 
a  force  for,  and  secnre  the  arrest  of  the  borglarg,  the.  liability  of 
the  burglars  to  punishment  is  not  thereby  chai^d. 

APPEAL  fix>m  the  Marion  Circuit  Oourt. 

HAmrA,  J.-^Thnnpson  and  French  were  indicted  jointly, 
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but  tried  separately.  The  charge  was  burglary.  The  eyfu 
dMice  showed  that  the  proprietor  and  clerk  of  the  store  into 
whidi  they  entered,  were  apprised  of  their  intended  erime^by 
a  person  who  was  professing  to  act  with  th^ooi  as  a  eonfeder- 
sie— one  JFrost;  that  armed  men  were  placed  therein,  who  ar- 
rested the  defendants ;  that  the  said  proprietor  was  close  at 
hand  watching  for  the  said  entrance;  tiiat  they  entered 
tkfongh  an  outside  window  and  inner  door  that  were  opened 
by  them,  or  some  one  of  them.  As  to  who  did  the  opening, 
the  breaidng,  the  evidence  eonflieted;  Frost  stating  tiuKt 
Thompson  did  it,  French  stating  that  the  said  Frost  did  it. 

The  Court  refused  to  instruct  the  jnry,  ^^tfaat  if  the  break* 
ing  and  entering  the  hoose  were  done  with  the  knowledge, 
procurement,  and  consent  of  the  owner,  you  ought  to  find  the 
defendant  not  guilty;''  and  did  instruct,  that  <^  in  this  case  the 
question  of  the  guilt  or  innocence  of  the  defendant  on  trial 
is  not  affected  by  the  guilt  or  innocence  of  the  witness  Frost  *^ 

There  was  a  conviction. 

We  are  referred  to  the  case  of  Regina  v.  Johnson^  41  Eng. 
CJom.  Law.  In  that  case,  the  servant  of  DrakCy  pretending 
to  agree  with  the  defendant,  opened  the  door  and  let  him  ia 
to  commit  the  robbery.  He  was  arrested  before  he  did  any* 
thing.  The  Court  held  that  it  did  not  amount  to  a  burglary, 
because  the  entry  had  been  lawful,  in  consequence  of  the  ser- 
vant having  opened  the  door. 

In  the  cases  at  bar,  there  is  nothing  showmg  that  the  owner 
of  the  property  consented  to  the  commission  of  Ihe  erimei 
unless  his  remaining  passive,  so  £ar  as  their  contemplated  pro- 
ceedings were  concerned,  and  failing  to  take  any  measures  to 
prevent  the  breaking  and  entering,  shotdd  receive  thai  coa- 
•traetion.  The  witness,  jFVo^,  was  not  his  servant;  he  made 
no  agreement  with  him,  by  which  he  was  to  bring  the  de- 
fendants there.  He  merely  arranged,  and  let  Frost  know 
that  he  had  done  so,  for  the  aneet  of  the  men,  ^if  they  did 
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break  in  to  rob  the  atore."  He  did  not  famish  the  means  by 
which  they  might  enter.  That  entrance  wiu.by  breaking. 
There  was,  therefore,  no  evidence  tending  to  prove  that  the 
breaking  and  entering  were  by  the  procurement  of  the 
owner;  and  for  that  reason,  the  instmction  asked  was  right- 
fully refused,  and  that  ^ven  was  proper. 

It  is  clear,  from  the  above  facts,  that  the  cases  nmterially 
differ  from  the  English  case;  1.  In  the  fact  that  Frost  was 
not  shown  to  have  been  in  the  employ  of  the  owner  of.  the 
property.  2.  In  the  fact  that  the  entry  was  not  lawful — ^by 
the  opening'of  a  door  by  a  servant,  but  forcible,  by  the  break- 
ing of  a  window  by  persons  not  authorized. 

Per  Curiam. — ^The  judgment  is  affirmed. 

J.  McHtnry^  for  the  appellants. 


Fbttbbbr  v.  The  State. 


In  an  iaformalion  for  selling  liquor  without  lioense,  it  is  suffioient  to 
describe  the  liquor  as  intoxicating. 

APPEAL  from  the  JDeKatb  Common  Pleas. 

Pbbeinb,  J. — ^Information  for  selling  intoxicating  liquor  to 
a  minor.  Conviction  below.  It  is  sufficient  for  the  informa- 
tion to  describe  the  liquor  as  intoxicating.  Gfroctor  v.  The 
State,  6  Blackf.  105;  MtiUinix  v.  The  State,  id.  554;  Simpwn 
V.  The  State,  17  Ind.  See  the  statute,  1  Ot.  &  H.  p.  614,  sec. 
2.  The  affidavit  on  which  the  information  was  based, 
charged  that  the  liquor  was  whisky,  and  so  was  the  proof. 
The  conviction  was  right  upon  the  evidence. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

B.  J.  Morris,  for  the  appellant. 
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SOHN  V.  ThB  StATS. 

Where  m  record  in  a  criminal  case  fiula  to  show  any  anaignment  of       luS  flw| 
the  defendant^  bat  does  show  that  he  appeared,  moyed  to  quash  the 
indictment^  and  then  pleaded  not  gniltj,  and  submitted  the  cause 
by  consent  to  the  Court  for  trial,  there  is  no  error,  as  he  had  the 
full  benefit  of  an  arraignment. 

It  is  error  to  convict  of  an  offence  when  there  is  no  evidence  that  the 
offence  was  committed  in  the  county. 

It  is  error  to  commit  a  defendant  in  a  prosecution  for  a  misdemeanor 
for  failure  to  pay  or  replevy  the  costs. 

APPEAL  from  the  Grant  Circuit  Court. 

Perkins,  J. — ^Indictment  against  iSt>An  for  selling  into^ca^ 
ting  liquors,  to-wit:  one  gill  of  ale,  without  license.  The 
indictment,  in  the  description  of  the  liquor  sold,  was  suffi* 
cient  The  indictment  is  of  record,  and  the  record  states  that 
it  was  duly  filed,  ftc. 

The  record  does  not  expressly  state  that  the  defendant  was 
arndgned ;  but  it  states  that  he  appeared,  moved,  by  his  coun* 
sel,  to  quash  the  indictment,  and,  on  that  motion  being  over- 
ruled, he  pleaded  not  guilty,  submitted  his  cause  for  trial  to 
to  the  Court;  moved  for  a  new  trial,  and  in  arrest,  &c. 

We  think  what  appears  of  record  shows  that  the  defend- 
ant had  all  the  benefit  of  an  arraignment  See  ffarmon  v. 
The  StaJU,  11  Ind.  811. 

The  evidence  is  of  record.  There  is  no  word  in  it  tending 
to  show  that  the  sale  was  in  the  county  of  Ghrant^  nor  where 
it  was. 

The  Court  committed  the  defendant  till  the  costs  were  paid 
or  replevied.    This  was  error. 

For  the  purpose  of  facilitating  correct  practice  in  the  pros- 
ecution of  liquor  cases,  we  give  a  sununary  of  the  statutes: 

If  a  man  sells  less  than  a  quart  without  license  on  any  day, 
he  is  punishable  under  the  temperance  law. 
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If  he  sells  any  quantity  to  an  intoxicated  person,  a  minor^ 
or  to  be  drunk  about  his  house,  Ac,  he  is  punishable  under 
the  temperance  law. 

If  he  sells  to  any  person  at  the  time  sober,  after  having 
been  duly  notified  tiiat  such  person  is  an  habitual  drunkard, 
he  is  punishable  under  the  temperance  law.    1  G.  H.  p.  614, 

If  he  sells  on  Sunday  over  a  quart,  to  be  taken  away  from 
his  premises,  and  it  b  not  for  medicine,  &a,  and  it  is  not  in 
the  usual  avocation  of  the  seller,  ho  is  punishable  by  a  justice 
of  the  peace.    2  G.  &  H.  p.  645. 

If  he  sell  any  quantity  in  his  usual  avocation  on  Sunday^ 
and  it  is  not  for  charity,  Ac.,  he  may  be  punished  under  the 
generai  Sunday  law,  and  if  the  quantity  sold  be  less  than  a 
quart,  in  such  case  he  may  also,  as  we  have  seen,  be  punished 
Bnder  the  temperance  law.    2  G.  ft  H.  p.  481. 

p€r  Curiam. — ^The  judgment  is  reversed,  with  costs.  Game 
remanded. 

N.  TF.  €hrdon  and  JET.  D.  Tkomp^oUj  for  the  appellant. 


Hall  and  Others  v.  Gavitt. 


The  sale  ef  cfBoes  is  against  publio  policy,  and  will  not  be  sustained 
by  tho  courts. 

An  agreement,  for  a  fixed  sum,  to  permit  or  authoriie  another  to  per- 
form the  fanctions,  and  receiye  in  return  the  whole  of  the  emola* 
ments  of  an  office,  will  not  be  enforced  in  fkvor  of  either  party. 

Where  the  compensation  of  an  o&ce  arises  from  fees,  and  is  uneerftain 
in  amount,  if  the  principal,  in  constituting  his  deputy,  rasenras  a 
smm  certain  out  of  the  fees,  the  eontraet  is  valid. 

But  where  the  agreement  is,  noi  to  pay  o«t  of  the  profits,  hut  to  paf 
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generally,  a  oertain  gum  at  all  erentB,  the  appointment  of  a  deputy 
under  such  eontraot  is  void,  and  a  bond  eonditioned  for  thepaymeqil 
of  Bach  snm  is  roid. 

APPEAL  from  the  Vanderburgh  Circuit  Court 
Hanva,  J. — Gavitt  sued  HdU  and  others,  averring  that  on, 
kcj  he  was  the  legal  and  acting  sheriff  of  said  county,  and 
on  that  day  appointed  in  writing  said  HaU  as  his  deputy, 
taking  from  him  and  the  other  defendants,  as  his  sureties,  the 
bond  sued  on,  which  is  conditioned  that  said  ^^HaU  shall  safely- 
keep  and  pay  over  to  the  proper  person,  or  authority  entitled 
thereto,  all  moneys  that  may  come  into  his  hands  as  such 
deputy,  &c.,  and  diligently  and  faithfully  discharge  all  hii 
duties,"  &c.  It  is  further  averred,  that  he  did  not  comply  with 
the  condition  of  said  bond,  in  this,  that  on,  Ac,  an  execution 
issued  from,  &c.,  came  to  his  hands,  as  such  deputy,  whioli 
was  directed  to  said  Gavitt  as  sheriff,  &c.,  and  that  he  collected 
on  the  same  the  sum  of  600  dollars,  which  he  appropriated  to 
his  own  use,  and  failed  to  pay  over,  &c.,  and  that  he,  said 
plaintiff  and  his  sureties,  had  been  sued  upon  his  official  bond 
as  sheriff  for  said  sum  so  collected,  &c.,  and  a  judgment  re- 
covered therefor. 
The  defendants  answered : 

1.  Admitting  that  said  Gavitt  was  on,  ftc,  sheriff,  but  aver- 
ring  that^he  corruptly  and  illegally  sold  and  transferred  said 
office  to  said  HaUy  for  and  in  consideration  of  the  sum  of  800 
dollars,  then  paid  to  him  by  said  Holly  and  that  in  pursuance 
of  said  corrupt  and  illegal  sale  of  said  office  they  executed 
said  bond;  and  that  said  plaintiff  accepted  the  same  in  pur 
suance  of  said  corrupt  and  illegal  sale,  &c. 

2.  The  next  paragraph  of  tihe  answer  is  simil»  to  the  first, 
except  that  it  charges  that,  in  order  to  give  the  said  sale  an 
appearance  of  legality,  and  in  order  corruptly  and  fraudn* 
lently  to  evade  the  law,  the  plaintiff  made  the  appoinment  of 
deputy,  &c. 
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8.  This  paragraph  sets  np  the  facts  except  that  it  charges 
the  sale  to  have  been  of  the  office  of  deputy  to  said  Gavittf 
and  the  price  paid  the  same,  by  the  execution  by  said  Sail 
of  his  note  therefor  at  eight  months,  with  security. 

4.  This  paragraph  sets  up  the  same  facts  as  the  second, 
with  the  addition,  that  it  was  so  corruptly,  &c.,  agreed  that 
said  Hnll  was  to  collect  and  receive  to  his  own  use  all  the 
emoluments  and  fees  of  said  office,  and  might  perform  all 
the  duties  during  the  residue  of  the  official  term  of  said 
Gavitty  &c. 

Demurrers  were  sustained  to  these  several  paragraphs  for 
want  of  sufficient  cause,  &c. 

There  is  no  brief  for  the  appellee  on  file. 

The  main  question  presented  by  the  appellant  is  in  refer- 
ence to  the  rulings  of  the  Court  on  demurrers;  involved  in 
which  is  the  inquiry  whether  a  sheriff  can  sell  his  office,  or 
that  of  a  deputyship  under  him,  and  if  not,  whether  the  in- 
validity of  such  contract  should  prevent  a  recovery  by  the 
principal  upon  a  bond  taken  in  pursuance  thereof  for  the  dis- 
charge of  the  duties  of  the  office. 

In  England  the  sale  of  offices  is  forbidden  hy  statute,  and 
in  this  country  has  been  treated  and  considered  as  being 
against  public  policy.  EUis  et  al.  v.  The  State  et  ai.y  4  Ind.  1; 
8  Kent's  Com.  868;  Black  Com.  2  B.  87.  ' 

Strictly  speaking,  perhaps,  there  could  not  be  a  sale  of  the 
office  of  sheriff  by  an  incumbent  in  this  State.  For  the  rea- 
son that  it  is  a  right  to  exercise  a  public  function,  and  to  take 
the  fees  and  emoluments  belonging  to  it.  A  sale  is  an  agree- 
ment by  which  the  seller  gives  a  thing  and  passes  the  title  to 
it  in  exchange  for  a  certain  price,  which  the  buyer  agrees  to 
pay.  To  make  a  complete  sale  there  must  be  a  thing  in  com- 
merce which  is  the  object  of  the  contract,  the  title  to  which 
one  is  to  part  with,  and  the  other  to  acquire.  Notwithstand- 
ing any  practice  that  may  have  arisen,  certainly  the  principles 
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upon  which  our  government  ia  founded,  the  theory,  does  not 
favor  the  supposition  that  offices  are  subjects,  or  objects,  of 
commerce.  The  sheriff's  office  is  not  such  a  commercial  com- 
modity as  will  enable  the  incumbent  to  transfer  the  title  to 
another.  Whatever  arrangement  he  might  attempt  to  make 
as  to  the  discharge  of  its  duties,  they  would  still  have  to  be 
discharged  in  his  name,  and  he  would  be  responsible  therefor. 
But  nevertheless,  it  appears  to  us,  there  might  be  a  contract, 
in  regard  to  the  discharge  of  the  duties  of  the  office,  that 
would  be  against  public  policy,  and  if  there  was  any  consid- 
eration therefor,  it  could  not  be  enforced  in  a  Court  of  justice. 
The  agreement  for  a  fixed  sum  to  permit,  or  authorize,  an- 
other person  to  perform  the  functions,  and  to  receive  in  return 
the  whole  of  the  emoluments,  &c.,  of  the  office,  would,  in  our 
opinion,  be  a  contract  that  could  not  be  enforced;  either  to 
compel  the  performance  of  the  duties,  or  to  recover  thd  stip- 
ulated price,  in  a  suit  by  the  incumbent  against  the  deputy,  or 
employee;  nor  in  a  suit  by  the  employee  against  the  princi- 
pal to  compel  him  to  deliver  the  business  into  his  hands,  and 
permit  him  to  receive  the  fees,  &c.  This  results  from  the 
theory  that  the  plaintiff  is  selected  because  of  his  supposed 
fitness  for  the  position,  both  in  reference  to  his  capacity  to 
discharge  the  duties,  in  which  the  public  as  well  as  private 
persons,  have  an  interest;  and  his  responsibility  for  the  faith- 
ful and  honest  performance  of  his  trust.  He  can  not  fully 
relieve  himself  from  these  duties  and  responsibilities  in  but 
one  way,  and  that  is  to  divest  himself  of  his  official  character. 
It  is  true,  there  is  a  statute  authorizing  a  sheriff  to  appoint 
a  deputy,  who  may  ^^  perform  all  the  official  duties  of  such 
principal,  being  subject  to  the  same  regulations  and  penalties." 
But  it  is  also  enacted  in  the  same  statute,  that  .^^such  princi- 
pal shall  be  responsible  for  all  the  official  acts  of  his  deputy.'' 
1  R.  8.  256.  This  is  but  carrying  out  by  legislation  the  gen- 
eral theory  above  referred  to. 
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Bat  it  is  said,  that  although  an  appointmetit  thus  procured 
and  made,  might  be  illegal,  and  the  resaltB  we  have  stated  as 
to  suits  in  reference  to  the  stipulations  of  the  same,  might 
Intimately  follow,  yet  for  a  failure  of  the  deputy  to  dis- 
charge the  duties  entrusted  to  him,  a  suit  should  lie  upon  a 
bond  ^ven  to  secure  the  discharge  of  such  duties. 

In  the  case  at  bar,  the  corrupt  agreement  in  relation  to  the 
appointment  or  employment  of  Holly  and  the  sum  to  be  paid 
by  him,  are  so  connected,  by  the  averments,  with  the  execu- 
tion of  the  bond  sued  on,  that  we  are  not  able  to  perceive 
how  they  can  be  so  disconnected,  and  made  separate  contracts, 
as  to  render  the  one  valid,  whilst  the  other  is  treated  as  in* 
valid.  If  the  bond  was  not  really  a  part  of  such  corrupt  con* 
tract — a  point  we  need  not  discuss — it  appears  to  have  risen 
out  of  such  corrupt  proceeding,  to  have  been  produced  by  it, 
insomuch  that  we  are  of  the  opinion  a  suit  by  Gavitt^  against 
HaU  and  his  securities,  based  thereon,  can  not  be  maintained. 
Ohitty  on  Cont  657,  and  authorities  cited;  Grray  v.  Hdok^  4 
Comst.  454;  Goddphin  v.  TudoTy  2  Salk.  Rep.  468;  Laying  v. 
Patn«,  Willes'  Rep.  571;  Parsons  v.  Thompaony  1  H.  Elk's 
Rep.  S22. 

If  the  acts  of  HaU  should  so  involve  GaviU  as  to  exhaust 
his  official  bond,  we  do  not  intimate  any  opinion  as  to  the 
right  of  third  persons,  who  may  have  suffered  by  such  acts, 
to  resort  to  the  bond  now  sued  on ;  nor  as  to  the  sufficiency 
of  the  complaint  in  this  case,  in  respect  to  the  absence  of  an 
averment  that  GaviU  had  pdld  the  judgment  alleged  to  have 
been  recovered  because  of  the  defalcation  of  HaU;  nor  do 
we  intimate  any  opinion  as  to  whether  HaU  may  be  liable  in 
any  other  form  of  actioii  to  Gavitt. 

Afterwards,  a  petition  for  a  rehearing  was  filed  herdn, 
urging  that  the  transaction  was  merely  the  appointment  of 
HM  as  a  deputy,  and  that  the  admission  to  that  effect  in  the 
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bond  estopped  the  appellants  firom  setting  up  any  matter  in 
eontradictiony  &c 

Withont  pausing  to  inquire  whether  a  bond,  based  upon  an 
illegal  consideration  of  the  character  here  averred  to  exist, 
oould  operate  as  an  estoppel,  we  are  of  opinion,  that,  even 
viewing  it  as  having  been  executed  in  consequence  of  such 
appointmoit,  the  facts  preceding  and  producing  such  ap- 
pointment could  be  shown.  Those  facts,  as  set  forth  in  the 
answer,  disclosed  an  illegal  transaction,  in  reference  to  said 
appointment,  or  office  of  deputy. 

The  distinction  which  exists  between  the  I^gal  and  illegal 
appointment  of  a  deputy,  appears  to  be  this:  In  an  office 
where  the  compensation  arises  from  fees,  and'  is  uncertain,  if 
the  principal  reserves  a  sum  certain  out  of  the  fees,  the  con- 
tract is  valid;  for  the  deputy  would  not  pay  unless  the  re- 
ceipts should  amount  to  so  much.  The  business  being  trans- 
acted in  the  name  of,  and  the  fees  belong^g  to  the  principal, 
it  would  only  be  reserving  a  part  of  his  own,  and  giving 
away  the  balance  to  another;  but  where  the  agreement  is  not 
to  pay  out  of  the  profits,  but  to  pay  generally,  and  a  certain 
sum  at  all  events,  a  bond,  conditioned  for  the  payment  of 
such  a  sum,  is  void.  The  statute,  6  and  6  Edward  6,  c.  16  §§ 
2  and  8,  makes  provisions  as  to  deputies,  as  well  as  principals, 
under  which,  decisions  have  been  made  to  the  effect  above 
indicated.  Godolphin  v.  TudoTy  Salk.  468;  CHUford  v.  Dr. 
CardoneU,  id.  466;  2  Selw.  Nid  Prius,  488. 

It  should  be  presumed,  if  any  presumption  arises  on  the 
subject,  that  the  amount  of  fees  fixed  by  the  law  makers  was 
intended  by  tiiem  as  but  a  reasonable  reward  jfor  the  care  and 
trouble,  and  an  encouragement  to  the  fidelity  of  the  officer. 
If  one  should  agree  to  pay  for  such  office  a  fixed  sum  greater 
than  such  fees,  Ac.,  would  jostiiy,  pernicious  consequences, 
of  a  serious  character,  might  arise,  such  as  corruption  and 
extortion,  whereby  said  sum  might  be  made  up.    It  is,  there- 
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fore,  against  public  policy  to  pennit  sach  contracts  to  have 
binding  force. 

Per  Gariam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded.    The  petition  for  a  rehearing  is  overruled* 

Charles  Denln/y  James  Q.  JoneSj  and  James  E.  Blythcj  for 
the  appellants. 

Asa  IgUhart  and  Charles  JB.  Marsh,  for  the  appellae. 
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and  Others. 

If  township  tmstees,  acting  officially,  exceed  their  authority,  unin- 
tentionally, under  a  mistake  of  law,  in  which  the  other  contracting 
party  equally  participates,  with  equal  means  of  knowledge,  and  yet 
the  parties  contract,  neither  at  the  time  looking  to  personal  liability, 
the  trustees  will  not  become  personally  liable,  nor  will  the  township 
bo  liable. 

Under  the  act  of  Jfoy  12,  1852,  township  trustees  could  not  legally 
contract  for  the  erection  of  a  bridge  in  anticipation  of  a  tax  there- 
after to  be  leyied  and  collected  by  yirtue  of  a  vote  of  the  township 
thereafter  to  be  taken. 

APPEAL  from  the  Morgan  Circuit  Court 

Pbrkiks,  J. — Wiiliam  K.  Houston  built  a  bridge  across  Ed 
river,  in  Washington  township.  Clay  county,  Indiana^  and  aa- 
signed  a  part  of  his  claim  for  compensation  therefor  to  Skalr 
lum  Thomas.  This  suit  was  instituted  by  Houston  and  Thomas 
to  recover  pay  for  the  bridge;  and  was  against  The  Board  of 
Commissioners  of  Clay  County,  The  Trustees  of  Washington 
Toumship,  and  certain  individuals.  The  complaint  contained 
a  paragraph  alleging  that  the  defendants  were  indebted  to  the 
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plaintiffii  in  so  much  money  for  work  and  labor  done,  idate- 
rials  fomished,  &c. 

A  demurrer  was  erroneously  sustained  to  this  paragn^h; 
because  under  it,  the  plaintiffs  might  have  given  in  evidence 
a  demand  arising  upon  a  fully  executed  written  contract, 
legally  made.  The  plaintiffi  then  amended  their  comphdnt, 
omitting  all  the  defendants  except  Washington  township  and 
resting  their  suit  upon  the  written  contract  under  which  the 
bridge  was  erected.  The  facts  disclosed  in  this  complaint 
showed  that  the  plaintiff  were  not  injured  by  the  previous 
erroneous  ruling  on  the  demurrer.  Crake  v.  Oo&e,  at  this 
term. 

The  written  instrument  mentioned  is  as  follows: 

<^  Articles  of  agreement  made  and  entered  into  this  8th  day 
of  June^  A.  D.  1868,  by  and  between  Washington  township, 
of  Clay  county,  Indiana^  of  the  one  part,  and  WUliam  K. 
Houston^  of  the  same  county  and  State,  of  the  other  part,  as 
follows,  to-wit: 

^The  said  WUUam  K.  Houston  agrees,  and  binds  himself, 
to  furnish  all  timber,  stone,  dirt,  plank,  iron,  nails,  and  mate- 
rials of  every  kind  whatever,  of  a  good  substantial  character, 
necessary  and  proper  for  the  construction  and  completion; 
and  to  construct  and  complete,  in  a  good,  substantial,  durable, 
and  workmanlike  manner,  on  or  before  the  15th  day  of  JYo- 
vsmber^  A.  D.  1858,  a  bridge  across  Ed  river,  at  tiie  point 
near  Bowling  Chreenj  in  said  county,  where  said  Houston  lately 
commenced  the  construction  of  a  bridge,  under  a  contract 
with  the  board  of  commissioners  of  the  county  of  Clay;  and 
make  the  necessary  embankment  with  dirt,  at  the  west  end 
of  said  bridge,  so  that  the  declension  from  said  end  shall  not 
be  more  than  one  foot  in  every  ten  feet  of  length ;  said  bridge 
and  embankment  to  be  constructed,  completed,  and  made  ac- 
cording to  the  plan  accomn^nying  this  instrument,  marked 
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(B,)  and  the  speeifieations  also  accompanying  this  iiiatnimeDt^ 
marked  (0,)  both  of  which  are  endorsed  and  approved  by  tha 
parties  hereto;  and  for  the  performance  hereof  by  said  .Sbux- 
ttnij  and  as  his  sorety,  Samud  Miles  of  said  ooonty,  Unds 
himself,  as  is  evidenced  by  his  signatare  and  seal  hereto. 

^^The  said  Washington  Toumshipj  of  Clay  Cbimty,  binds 
itself  to  pay  the  estimated  valne  of  said  bridge  and  embank*- 
ments,  to  said  Houstonj  or  bis  order;  the  estimates  to  be  made 
according  to  the  usages  and  rules  usually  obsenred  in  making 
such  estimates  on  public  works,  by  WUliam  J.  BM^  engineer 
of  the  counly  of  Vigo^  and  State  of  Indiana;  or  if  said  Bail 
should  be  unable,  or  fail  to  make  such  estimates,  then  the 
same  are  to  be  made  by  some  practical  and  competent  engi- 
neer, who  shall  be  mutually  agreed  upon  for  said  purpose,  by 
the  parties  hereto ;  the  said  estimates  to  be  made  by  and  from 
the  said  plan  and  specifications,  and  on  an  actual  inspection 
of  the  work;  and  it  is  further  agreed,  by  and  between  the 
parties  hereto,  that  if,  in  the  construction  of  said  bridge  and 
embankment,  it  shall  be  necessary,  in  order  to  the  oonstruo- 
tion  thereof  in  a  good,  durable,  substantial,  and  workmanlike 
manner,  that  the  said  Houston  furnish  other  materials,  and 
do  other  work,  not  in  said  plan  and  specifications  set  forth; 
that  estimates  therefor  shall  be  included  in  the  estimates 
aforesaid,  and  shall  be  govenied  by  the  same  twms,  and  rules, 
and  usages,  as  the  estimates  aforesaid.  Said  bridge  and  em- 
bankment to  be  received  by  said  township,  and  aaid  estimateB 
to  be  made  on  the  completion  of  said  bridge  and  embankment 

<*The  said  Washington  Township j  of  Clay  Ounfy,  binds  itself 
to  pay  the  said  Houston^  or  his  order,  the  estimate  made  as 
aforesaid,  as  follows,  to- wit:  1,000  dollars,  to  be  approfMriated 
by  the  board  of  commissioners  of  the  county  of  Clay;  said 
sum  including  the  750  dollars,  made  subject  to  the  ovder  of 
said  commissioners,  on  the  completion  of  a  bridge  at  aaid 
point,  by  the  trustees  of  the  Wabash  and  Mrie  Canal;  and  S60 
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dollars  out  of  the  treasury  of  said  county;  also,  1,000  dollars 
out  of  the  treasury  of  said  township.  The  said  2,000  dollars 
to  be  paid  on  the  completion  and  reception  of  said  bridge,  or 
so  soon  as  the  same  can  be  collected.  The  remainder  of  the 
estimates  (if  any)  shall  be  paid  by  such  township  as  soon  as  a 
tax  can  be  levied  and  collected  in  1854,  by  the  trustees  of 
said  township;  said  last  payment  to  bear  interest  from  the 
completion  of  said  bridge  and  embankment. 

'^This  contract  is  upon  this  express  condition,  to-wit:  that 
the  '^ board  of  commissioners  of  the  county  of  Clay**  wiU 
make  and  confirm  to  ^^Waahinffton  Township^  of  Clay  County" 
the  said  donation  of  1,000  dollars,  for  the  purpose  herein  ex«> 
pressed.  Witness  our  hands  and  seals,  the  day  and  year  first 
aboye  written. 

**  W.  K.  HousTov,      [ssal] 

'^BamublMilibb,        [sbal] 

*<Olitbr  Obomwbll,  [sbal"! 

<<  Thomas  Sloak,       [sbal  I  Township  Trustees/' 

^*  John  Rizlbt,  [bbal  j 

The  accompanying  exhibit  reads  as  follows : 

^Orderedy  by  the  board,  that  on  the  examination  of  articles 
of  agreement,  made  and  entered  this  day,  by  and  between 
Washington  Tovmahipj  of  Clay  County^  and  W.  K.  Houston^  of 
the  same  county,  for  the  construction  of  a  bridge  across  Ed 
river,  near  Bowling  Oroen^  in  this  county,  at  the  point  where 
the  said  Houston  lately  commenced  the  construction  of  a 
bridge,  under  a  contract  with  this  board,  together  with  the 
plan  of  said  bridge  marked  (B,)  and  the  specification  thereof 
marked  (0,)  endorsed  and  approved  by  the  parties;  that  this 
board  approve  said  contract,  and  that  the  donation  of  1,000 
dollars,  as  therein  set  forth,  be  made  and  confirmed  to  said 
township  for  the  purpose  of  confirming  said  contract 
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*^I  certify,  that  the  foregoing  is  a  fall  and  correct  copy  of 
an  order  on  the  commisBioners'  record  of  Clay  county.  Page 
189,  June  8th,  1853.  John  Osborn,  A.  0.  C. 

"Pr.E.  Milks,  Dept. 

"Bowling  Grben,  Sept.  29, 1858. 

*^  At  a  called  session  of  the  tmstees  of  Washington  town- 
ship, for  the  purpose  of  examining  and  receiving  the  bridge 
erected  over  Eel  river,  near  Bowling  Greenj  A.  H.  L.  Baker 
was  duly  sworn  into  office,  as  the  successor  of  John  Bisley. 

'^And  now  the  trustees  proceed  to  examine  said  bridge; 
and  find  it  in  all  things  completed,  according  to  the  contract^ 
heretofore  entered  into  between  said  trustees  and  said  Hous^ 
ton;  and  it  is  ordered  that  it  be  received  and  taken  off  the 
hands  of  said  contractor;  and  that  the  clerk  of  said  township 
be  authorized  and  instructed,  in  conjunction  with  said  Hous- 
tony  to  procure  the  services  of  Wm.  J.  BaUj  of  Terre  Hdutey 
if  he  can  be  had,  and  if  not,  then  some  other  competent  en- 
gineer, to  estimate  said  work;  and  that  a  copy  of  this  pro- 
ceeding be  certified  immediately  to  the  auditor  of  Clay 
county.  OuvBR  Cromwell,  Pres. 

"Attest,  M.Elein. 

^^  Estimate  of  the  Bowling  Green  Bridge. 

471  Cub.  yards  excavation, $0  20  $94  20 

1700  Cub.  yards  embankment, 12^  212  50 

1054  Cub.  yards  stone  protection,  and  filling 

in  cribs, 1  00  1054  00 

2749  Cub.  feet  framed  timber  in  bents,  &c.,..      18  494  82 

8652  Lineal  feet  round  timber, 7  255  64 

2869  Lineal  framed  timber  in  superstructure,      20  578  80 
24288  Feet  board  measure,  flooring,  plank- 
ing,  bents,  floor,  beams,  head  beams. 
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hub  boards,  lateral  braces,  and  all 

small  sawed  stuff, 2  00        485  66 

3222  Pounds  wrought  iron, 12i       402  75 

400  Pounds  spikes, 10          40  00 

Framing  and  putting  up  trusties  for 

raising  superstructure  of  bridge,...  275  00 

Contingencies,  say, 500  00 

4,888  87 
Work  on  brush  for  foundation, 50  00 

Total, 4,488  87 

«  Decmber,  1858.  Wm.  J.  Ball." 

The  statute,  so  far  as  need  be  set  forth,  under  which  the 
above  contract  is  made,  reads  as  follows: 

^*8ec.  1.  The  township  trustees  of  any  township,  ^if  the 
public  convenience  require  it^  shall  cause  bridges  to  be  built 
over  water  courses  in  such  township,  after  having  caused  sur- 
veys and  estimates  thereof  to  be  made;  and  for  this  purpose, 
on  a  day  designated,  of  which  notice  shall  be  given  to  the 
supervisors  of  such  township,  may  call  out  all  the  persons 
liable  to  work  on  highways  in  such  township,  and  require 
them  to  erect  such  bridge;  and  when  such  supervisors  shall 
receive  such  notice,  they  shall  forthwith  notify  such  persons 
thereof. 

^^  Sec.  2.  But  instead  of  such  labor,  such  trustees  may  ex- 
pend any  money  in  the  township^reasury  not  otherwise  ap- 
propriated, in  the  erection  of  such  bridges;  and  after  having 
obtained  the  consent  of  a  msgority  of  the  voters  of  the  town- 
ship thereto,  may  assess  a  tax  on  all  the  real  and  pefsonal 
property  of  such  township,  to  erect  such  bridges;  and  for 
the  purpose  of  obtaining  such  consent,  such  trustees  shall 
cause  the  clerk  of  such  township  to  give  twe&ty  days'  notice 
Vol.  XVm— 26 
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that  a  poU  will  be  opened  on  a  day  mentioned,  at  one  of  the 
places  of  holding  elections  in  such  township,  to  be  designated 
in  such  notice,  when  and  where  the  qualified  voters  of  such 
township  may  vote  for  or  against  a  tax  for  the  erection  of 
such  bridges,  such  election  to  be  conducted  by  the  officers  of 
elections  of  such  township,  and  in  the  manner  in  which  elec- 
tions in  such  townships  are  held;  and  if  a  majority  of  the 
votes  polled  at  such  elections  are  in  favor  of  such  tax,  the 
same  shall  be  assessed  by  such  trustees,  and  collected  by  the 
treasurer,  who  for  this  purpose  may  procure  from  the  tax 
duplicate  of  the  county  an  authenticated  transcript  of  the 
taxable  property  of  such  township,  and  such  treasurer  in  col- 
lecting such  tax  shall  have  the  same  power,  and  be  governed 
by  the  same  regulations,  provided  by  law  ft)r  county  treasu- 
rers and  collectors  in  collecting  the  county  revenue. 

"  Sec.  8.  When  such  tax  is  so  collected,  after  having  given 
thirty  days'  notice  thereof,  by  posting  up  notices  in  three 
public  places  of  such  township,  or  by  publication  in  a  news- 
paper of  such  county,  shall  receive  sealed  proposals  for  the 
erection  of  such  bridges;  but  such  trustees  shall  require  the 
contractor  to  give  bond  and  surety  for  the  due  performance 
of  his  contract;  and  shall  make  such  regulations  in  reference 
to  payments,  and  kinds  of  bridges  as  to  them  shall  seem 
proper. 

"Sec.  4.  Such  trustees  shall  receive  and  appropriate  all 
donations  for  the  erection  and  repair  of  bridges,  and  when 
any  such  bridge  is  of  general  importance  to  the  county,  such 
trustees  may  petition  the  board  of  commissioners  of  the 
county  for  an  appropriation  to  erect  such  bridge,  and  if  such 
board  shall  make  such  appropriation,  the  amount  thereof  shall 
be  paid  over  to  the  treasurer  of  such  township,  who  shall  ap- 
propriate the  same  under  the  direction  of  such  trustees."  1 
R.  S.  p.  201.    See,  as  to  its  repeal,  1  G.  &  H.  p.  202. 

Upon  the  foregoing  contract  between  Washington  township 
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and  JSoustoTij  construed  with  reference  to  the  statute,  we  think 
the  county  of  Clay  was  not  primarily  liable  to  Houston  for 
the  1,000  dollars  the  county  was  to  furnish,  and  that  the  spe- 
cial paragraphs  in  the  complaint  did  not  state  facts  justifying 
the  joinder  of  the  county  as  a  defendant  in  this  suit.  If  the 
county  had  really  paid  the  money  to  the  township,  and  dis- 
covery had  been  necessary;  or  if  the  county  had  refused  to 
furnish  the  money  to  the  township,  sq  that,  on  any  ground,  it 
had  been  necessary  for  the  plaintiffs  to  call  for  the  equity 
powers  of  the  Court,  to  reach  the  liability  of  the  county,  per- 
haps a  case  might  have  been  made  which  would  have  been  a 
proper  one  for  the  joinder  of  the  county  as  a  defendant. 

We  do  not  think  the  special  paragraphs  made  a  case  in 
which  the  township  trustees  are  personally  liable,  and,  hence, 
not  a  case  where  they  should  have  been  parties  in  their  indi- 
vidual capacities. 

If  they  did  not  exceed  their  authority,  as  trustees,  they 
certainly  were  not  liable.  And  if  they  did,  and  did  it  inno- 
cently, under  a  mistake  of  law,  in  which  Houston  equally 
pgtrticipated,  with  equal  opportunities  of  knowledge,  and 
they  nevertheless  contracted  with  Houston^  and  he  with  them 
in  their  official  character,  as  trustees,  neither,  at  the  time, 
looking  to  personal  liability,  the  trustees  are  not  personally 
liable,  nor  is  the  township  liable.  See  the  cases  cited  in  Herod 
et  al.  V.  Bodmany  16  Ind.  241;  Smith  on  Cont.  by  Raule,  side 
page  251,  note;  Smout  v.  Ilbem/y  10  M.  &  W.  1.  Mr.  Story 
says  that  where  the  want  of  authority  is  known  to  both  par 
ties  fat  the  time  of  the  contract,  and  the  contract  is  neverthe- 
less made  by  and  with  the  agent  on  account  of  the  principal, 
the  agent  is  not  bound. 

In  Ballou  v.  Talbot,  16  Mass.  461,  the  Court  held,  that  one 
who  contracts  professedly  for  another,  without  authority, 
does  not  render  himself  liable  upon  the  contract,  as  a  party 
to  it;  but  that  he  may  be  liable  to  a  special  action  on  the 
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case.    See  Story  on  Agency,  sectiona  264,  265,  and  notes,  for 
the  conflicting  decisions  on  this  latter  point 

Looking  now  to  the  statute,  we  find  that  the  township 
trustees  had  power  to  cause  bridges  to  be  erected. 

1.  Ey  the  labor  of  such  as  were  liable  to  work  on  the 
highways. 

2.  By  the  expenditure  of  any  money  in  the  treasury. 

8.  By  the  proceeds  of  a  tax  levied  pursuant  to  a  vote  of 
the  township. 

In  the  case  at  bar,  a  combination  of  the  two  latter  modes 
was  attempted.  The  trustees  had  power  to  make  a  contract 
for  building  a  bridge,  based  upon  funds  in  the  treasury,  and 
to  use  such  funds  in  discharge  of  the  contract;  but  the  trus- 
tees had  not  power  to  bind  the  township  to  vote  a  tax,  nor 
could  the  trustees,  if  the  statute  quoted  was  constitutional, 
levy  one  to  be  appropriated  to  the  building  of  a  bridge  with- 
out such  vote. 

The  powers  and  duties  of  trustees  touching  highways,  are 
not  governed  by  rules  limiting  action  in  raising  money  under 
the  school  law.  But  under  that  law,  local  taxation  is  permit- 
ted for  the  building  of  school  houses.  The  Cityy  ^c.  v.  Jen- 
ners,  10  Ind.  70. 

And  we  doubt,  though  we  do  not  decide,  whether  the  fact 
that  the  trustees  are  restrained  from  levying  a  tax  for  a  bridge 
till  the  condition  precedent  of  a  vote  therefor  by  the  town- 
ship is  given,  rendered  the  law  unconstitutional,  and  the  oon- 
dition  void. 

This  restriction,  contained  in  the  general  law  of  the  4snd, 
the  plaintiffs  were  bound  to  take  notice  of,  if  it  was  valid. 
But  the  statute  in  question  is  now  repealed.  1  ^.  &  H. 
p.  202. 

In  this  case,  then,  should  the  plaintiffs  recover  judgment 
for  more  than  the  amount  that  might  be  in  the  township 
treasury,  they  could  not  have  execution  upon  it  for  such  ex- 
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ceBBy  nor  coald  they  obtain  payment  of  it,  except  by  meanB 
of  funds  raised  in  some  mode  now  known  to  the  law. 

On  the  evidence  given  on  the  trial  below,  we  think  the 
finding  of  fact  was  erroneous.  See  The  Boardy  ^c.  v.  Cokchj, 
6  Ind.  164. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Miles  fr  WiUse^  and  Harrison  ^  Majors^  for  the  appellants. 

C.  C.  Nave  and  M.  M.  Franklin^  for  the  appellees. 


Clabk  v.  Bbnbfiel. 


In  actions  before  justices  of  the  peace,  a  oomplaint  is  sufficient  in 
which  enough  is  shown  to  bar  another  action  for  the  same  demand 
and  to  apprise  the  defendant  of  the  nature  of  the  claim. 

A  bill  of  exceptions  concluding  in  these  words:  '^This  was  all  the 
testimony  given  in  the  case  to  the  jury  on  either  side/*  does  not  ex- 
clude the  presumption  that  there  was  otber  evidence. 

Where  all  the  evidence  given  below  is  not  properly  before  the  Court, 
it  must  presume  that  tbe  rulings  of  the  Court  in  relation  thereto 
were  correct,  and  that  the  verdict  of  the  jury  was  sustained  by  suf- 
ficient evidence. 

APPEAL  from  the  Pulaski  Common  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  brought 
this  action  against  Clarky  before  a  justice  of  the  peace.  The 
cause  of  action  before  the  Justice  is  in  this  form : 


Enoch  Benefiel, 

V.  y  Complaint. 

Geobob  W.  Clark. 


:.} 


"The  said  Benefid^  plaintiff,  complains  of  Oeorge  W.  Clarky 
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defendant,  for  that,  whereas,  on  the  lOih  day.  of  September^ 
1858,  the  defendant  demanded  and  received  from  the  plain- 
tiff thirty-four  bnshela  and  forty-two  pounds  of  wheat  at  90 
cents  per  bushel,  and  he  asks  judgment  for  81  dollars  and  23 
cents.  Enoch  Bbnbfibl." 

Before  the  justice  the  defendant  recovered  a  judgment,  from 
which  the  plaintiff  appealed.  In  the  Common  Pleas  the 
cause  was  submitted  to  a  jury,  who  found  for  the  plaintiff  10 
dollars  and  41  cents.  The  defendant  moved  for  a  new  trial, 
and  in  arrest  of  judgment;  but  his  motions  were  overruled, 
and  final  judgment  rendered  on  the  verdict,  &c.  The  defend- 
ant appeals  to  this  Court. 

Under  the  motion  in  arrest  no  specific  causes  are  assigned; 
but  for  a  new  trial,  the  following  grounds  are  assumed :  1. 
The  verdict  is  unsustained  by  the  evidence.  2.  The  damages 
are  excessive.  8.  The  Court  erred  in  permitting  improper 
testimony  to  go  to  the  jury.  4.  The  Court  erred  in  refmsing 
certain  instructions  moved  by  the  defendant.  As  these  as- 
signments embrace  all  the  points  under  the  motion  for  a  new 
trial,  relied  on  in  the  appellant's  brief,  they  alone  will  be  no- 
ticed. It  is,  however,  insisted,  that  the  cause  of  action  is  in- 
sufficient. We  think  otherwise.  True,  it  is  very  informal; 
but  *^  enough  is  shown  to  bar  another  action  for  the  same  de- 
mand, and  apprise  the  defendant  of  the  nature  of  the  claim; 
and  this  being  the  case,  the  complaint  filed  before  the  justice 
must  be  held  sufficient."  4  Blackf.  18;  5  id.  40;  4  Ind.  124; 
11  id.  208. 

There  is  a  bill  of  exceptions,  which,  after  setting  tbrth  cer- 
tain oral  and  written  testimony,  concludes  thus:  "This  was 
all  the  testimony  given  in  the  case  to  the  jury  on  either  side." 
The  averment,  thus  made,  does  not  meet  the  requirements 
of  rule  80  of  this  Court;  hence  we  are  not  allowed  to 
presume  that  "all  the  evidence  given  in  the  cause  is  con- 


MAT  TERM,  1862.  40T 

Alford  V.  The  State. 

tained  in  the  record.  7  Ind.  194,  588;  10  Ind.  568;  11  Ind. 
898;  16  Ind.  189,  231,  254,  267.  The  evidence,  then,  not 
heing  in  the  record,  the  let,  2d  and  4th  assigned  causes  for 
a  new  trial  are  not  properly  before  us,  because,  in  favor  of 
the  ruling  of  the  Court,  we  must  intend  that  the  evidence 
sustained  the  verdict,  that  the  jury  in  assessing  the  damages 
committed  no  error,  and  that  the  instructions  refused  were 
not  pertinent  to  the  evidence  given  on  the  triaL  4  Black£ 
896;  8  Ind.  812,  889;  12  Ind.  527;  16  Ind.  876.  Nor  is  the 
8d  assigned  cause  at  all  available,  for  the  reason  that  the 
record  fails  to  show  that  any  exception  was  taken  in  'the 
Court  below  to  tte  admission  of  testimony. 

Per  Curiam. — The  judgment  is  affirmed,  with  five  per  cent, 
damages  and  costs. 

D.  D.  Dykeman  and  D.  D.  Pratt j  for  the  appellant. 


Hood  v.  Thb  Statb. 


APPEAL  from  the  Orant  Circuit  Court 
Per  Curiam. — ^There  is  error  in  this  case,  ftnd  the  judgment 
is  reversed  with  costs.    See  Sohn  v.  The  StaJte^  at  this  term. 
Gordon  ^  Thompson^  for  the  appellant. 


Alford  v.  Thb  Statb. 


An  information  for  felony  in  the  Court  of  Common  Pleas  must  aver 
the  existence  of  the  facts  necessary  to  give  that  Conrt  jarisdiotion. 
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APPEAL  from  the  Scott  Common  Pleas. 

Hakna,  J. — The  appellant  was  convicted  of  grand  larceny 
in  the  Common  Pleas  Court.  Neither  t!:ie  affidavit  nor  infor- 
mation averred  the  facts  necessary  to  give  that  Court  juris- 
diction. 

Among  the  Clerk's  entries  is  the  foUovsnlng:  "It  appear- 
ing to  the  Court  that  Louis  Alford  is  imprisoned  in  the  jail  of 
this  county  upon  the  charge  of  grand  larceny,  and  not  under 
indictment,  and  that  the  prisoner  voluntarily,  in  person,  sub- 
mits to  the  jurisdiction  of  this  Court,  therefore,"  Ac. 

The  first  question  is,  whether  the  information  must  aver 
facts  which,  if  true,  would  give  jurisdiction.  "We  are  of 
opinion  it  should.  McCarty  v.  The  State,  16  Ind.  811 ;  Justice 
V.  The  State.  Because  such  alleged  facts  might  be  contra- 
dicted on  the  trial;  and  further,  because  the  jurisdiction  of 
the  Court  is  not  general  in  criminal  cases.  The  cause  of  ac- 
tion, the  complaint,  must  aver  such  a  state  of  feicts  as  shows 
that  the  matter  which  the  Court  is  asked  to  take  cognizance 
of,  in  any  particular  instance,  falls  within  the  law  conferring 
such  partial  jurisdiction.  Under  this  conclusion,  it  is  unnec- 
essary to  consider  as  to  whether  the  facts  s^  forth  in  the 
Clerk's  entry  were  sufficient  under  the  statute  to  give  juris- 
diction. 

Per  Curiam. — ^The  judgment  is  reversed.  Cause  remanded. 
The  Clerk  is  directed  to  give  the  proper  certificate  for  the  re- 
turn of  the  prisoner. 

J.  En  McDonald  and  A.  L.  Boache,  for  the  appellant. 
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Carrick  v.  The  State. 

This  Court  will  presuiAe  that  all  things  have  been  rightfully  performed 
in,  the  Court  below,  unless  the  contrary  is  affirmatively  made  to  ap- 
pear. 

Under  an  indictment  for  murder,  the  defendant  may  be  convicted  of 
manslaughter. 

In  such  case,  a  verdict  will  be  sufficient,  which  merely  finds  the  de- 
fendant guilty  of  manedaughter  and  assesses  his  punishment. 

In  a  criminal  case,  in  the  absence  of  fraud,  the  defendant  can  not  be 
ordered  to  be  imprisoned  until  the  costs  are  paid  or  replevied. 

APPEAL  from  the  Cass  Circuit  Court. 

WoRDEN,  J. — ^The  appellant  was  indicted  for  the  murder 
of  John  Davidson^  and,  upon  trial,  was  convicted  of  man- 
i^laughter,  and  sentenced  to  sixteen  years  imprisonment  in 
the  penitentiary.  The  trial  was  had  at  the  October  term^  1861, 
of  the  Court  below,  and  a  motion  for  a  new  trial  was  con- 
tinued under  advisement  until  the  adjourned  term  of  said 
Court,  held  in  January y  1862,  when  the  motion  was  overruled 
and  judgment  entered  on  the  verdict. 

The  counsel  for  the  appellant  makes  five  points  for  a  re- 
versal, which  will  be  noticed: 

First  That  the  indictment  is  bad  and  should  have  been 
quashed  on  motion.  The  forms  for  indictments  found  in  the 
revised  code  are  held  not  to  be  law;  but  still  the  indictment 
before  us  appears  to  be  substantially  good.  It  contains,  so 
far  as  we  can  perceive,  all  the  requisites  of  a  valid  indictment, 
and  no  special  defect  has  been  pointed  out. 

Second.  That  the  Court  had  no  jurisdiction,  at  the  adjourned 
term,  the  record  not  showing  that  the  proper  notice  had  been 
given.  The  adjourned  term  was  authorized  by  the  act  of 
1855,  (Acts  1855,  p.  70,)  and  in  the  absence  of  any  thing  ap- 
pearing to  the  contrary,  we  will  presume  that  the  proper  no- 
tice was  given.     The  maxim,  ^^  omnia  praesumunter  rite  et 
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solemniter  esse  donee  probetur  in  conirarium^'^ — "  every  thing 
is  presumed  to  be  rightfully  and  duly  performed  until  the 
contrary  is  shown,"  is  applicable  here.    Broom's  Max.  p.  729. 

Third,  That,  on  an  indictment  for  murder,  a  party  can  not 
be  convicted  of  manslaughter.  This  may  be  done,  as  has 
been  determined  in  several  cases.  Moon  v.  The  State^  3  Ind. 
488;  Dukes  v.  The  State,  11  Ind.  557;  Boss  v.  The  State,  at 
the  present  term. 

Fourth.  The  verdict  is  a  nullity,  not  showing  a  state  of  facts 
which  constitutes  manslaughter. 

The  verdict  is  as  follows:  **  We,  the  jury,  find  the  defend- 
ant did  unlawfully  kill  the  said  Davidson,  but  without  malice 
expressed  or  implied,  as  charged  in  the  indictment,  and  we 
find  him  guilty  of  manslaughter,  and  we  do  make  punish- 
ment imprisonment  in  the  State  prison  during  the  term  of 
sixteen  years."  This  verdict,  according  to  the  case  of  Moon 
V.  7%«  State,  supra,  is  sufficient.  Indeed  it  would  have  been 
good  had  all  that  part  been  left  out  which  precedes  the  find- 
ing of  the  defendant  guilty  of  manslaughter.  The  Ibrmer 
part  of  the  verdict,  if  it  does  no  good,  certainly  does  no  harm. 

Fifth.  That  the  Court  erred  in  ordering  that  the  defendant 
stand  committed  until  the  costs  should  be  paid  or  replevied. 

This  point  is  well  taken.  Thompson  v.  The  State,  16  Ind. 
516. 

Ptr  Curiam. — ^That  part  of  the  judgment  which  orders  the 
defendant  to  stand  committed  until  the  costs  should  be  paid 
or  replevied,  is  reversed.  Otherwise  the  judgment  below  is 
in  all  things  affirmed. 

D.  D.  JPratt  and  D.  P.  Baldwin,  for  the  appellant. 
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Herrsn  v.  Clifford's  Adm'r. 

A  complaint  based  on  notes  secured  bj  mortgage  is  bad  on  demurrer 
unless  it  eontain  the  original  or  copies  of  the  notes  and  mortgage. 

In  general,  the  proceedings  of  a  Court  of  competent  jurisdiction  can 
not  be  collaterally  impeached. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Hanna,  J. — Bland^  on  the  6th  of  February y  1861,  sued  the 
appellant  upon  notes,  one  at  four,  one  at  eight,  and  one  at 
twelve  months,  and  a  mortgage,  which  he  avers  they  executed 
to  him  as  administrator  of  the  estate  of  one  Lucinda  Clifford^ 
on  the  6th  day  of  October^  1859.  Copies  of  the  notes  and 
mortgage  do  not  appear  in  the  record  as  having  been  filed 
with  the  complaint,  and  therefore  the  demurrer  shoijld  have 
been  sustained  thereto,  unless  the  manner  of  making  up  the 
record  forbids.  The  ^certificate  of  the  Clerk  states,  in  the 
usual  form,  that  the  record  is  a  complete  transcript,  &c.,  but 
adds :  "  So  far  as  required  by  the  defendant's  attorney."  The 
defendants  bring  the  case  here.  The  point  on  demurrer  is 
pressed  by  appellants  in  their  brief.  There  is  no  brief  for 
appellee.  The  case  appears  to  have  been  submitted  by  agree- 
ment. 

We  are  of  opinion  that  if  the  form  in  which  the  defendants 
caused  the  record  to  be  presented  should  have  deprived  them 
of  the  right  to  press  the  point  on  demurrer,  because  of  their 
fSulure  to  present  a  full  record — a  point  we  need  not  decide; 
the  action  of  appellee  in  agreeing  to  submit  the  case  upon 
such  record,  and  his  silence  since  in  reference  thereto,  is  an 
acquiescence  in  its  correctness,  so  far  as  the  errors  assigned 
thereon  questioned  the  rulings  therein.  One  error  assigned 
was  in  regard  to  the  sufficiency  of  the  complaint. 

The  Court  erred  in  not  sustaining  the  demurrer. 

Among  other  matters  it  was  averred  that  the  notes  were 
given,  in  consideration  of  the  land  described  in  the  mortgage. 
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which  was  that  day  purchased  by  the  defendants  at  a  sale  by 
said  plaintiff,  as  administrator,  &c.,  he  representing  that  he 
had,  as  such, fall  right  and  lawful  authority  to  sell;  that  said 
lands  were  the  property  of  John  Clifford,  husband  of  said 
LucindUj  and  had  been,  on  an  application  for  partition,  set 
off  to  him,  and  had  not  been  ordered  to  be  sold  because  of 
any  debt  due  from  her  before  marriage,  &c.  The  answer  pur- 
ports to  be  accompanied  by  a  transcript  of  the  record,  &c^  . 
but  it  does  not  appear  in  that  connection. 

Reply :  That  John  Clifford  was  not  entitled  to  any  part  of 
the  estate  of  his  said  wife,  because  he  had  in  her  lifetime 
abandoned  her  in  her  last  sickness,  and  failed  to  provide,  &c., 
and  the  said  sale  had  been  ordered  to  pay  those  who  had 
cared  for  her  in  that  sickness,  &c. 

A  demurrer  to  this  reply  was  overruled. 

There  is  no  cross-error  upon  the  ruling  on  the  demurrer  to 
the  answer. 

It  is  clear  that  if  the  transcript  of  proceedings  in  partition, 
which  elsewhere  appears,  namely,  among  the  items  of  evidence 
given  on  the  trial,  had  been  filed  with  the  answer,  the  de- 
fendants could  not  have  thus  questioned  the  correctness  of 
the  conclusion  therein  arrived  at. 

It  appears  from  that  transcript  that,  on  the  28th  day  of 
August,  1860,  such  proceedings  were  had  upon  the  application 
of  said  John  Clifford  as  resulted  in  an  order  and  judgment  of 
the  Hendricks  Circuit  Court,  by  which  said  land,  before  then 
purchased  by  the  defendants  of  said  administrator,  were  set 
off  to  said  John,  as  his  part  of  the  estate  of  said  Lucind<ij 
deceased.  His  right  to  a  portion  of  said  land  had  been  passed 
upon  in  that  proceeding,  and  that  decision  could  not  be  col- 
laterally impeached. 

These  pleadings  were  had,  perhaps,  in  view  of  the  statutes 
then  in  force  in  reference  to  descents,  to-wit: 

^^Sec.  22.    If  a  wife  die,  testate  or  intestate,  leaving  awid* 
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ower,  one- third  of  her  real  estate  shall  descend  to  him ;  sub- 
ject, however,  to  its  proportion  of  the  debts  of  the  wife  con- 
tracted before  marriage."  And  also :  "  Sec.  84.  If  a  husband 
shall  abandon  his  wife,  without  just  cause,  failing  to  make 
suitable  provision  for  her,  or  for  his  children,  if  any,  by  her, 
he  shall  take  no  part  of  her  estate." 

In  the  pleadings,  in  this  case,  it  does  not  appear  whether 
or  not  the  right  of  the  said  John  Clifford,  to  a  portion  of  said 
lands  of  his  wife,  had  been,  in  any  manner,  questioned  or 
passed  upon,  if  such  action  could  have  been  had,  in  the  ap- 
plication for  the  sale  of  said  lands  by  said  administrator. 
But,  as  in  the  instance  of  the  record  of  partition,  the  petition, 
&c.,  and  order  of  sale,  appear  to  have  been  given  in  evidence. 
The  petition  names  said  John  as  one  of  the  heirs  of  his  de- 
ceased wife;  but  the  order  of  sale  does  not  name  him,  being 
in  general  terms  that  said  administrator  sell  the  described 
lands.  The  report  and  confirmation  of  said  sale  followed  the 
order,  and  does  not  name  said  John  or  mention  his  interest. 
Questions  therefore  suggest  themselves,  but  are  not  presented 
by  the  pleadings,  as  to  whether  his  interest  in  the  lands  could 
be  sold  for  her  debts  contracted  during  marriage;  and  whether 
the  lands  were  not  sold  subject  to  his  interest,  and  if  yea, 
whether  in  subsequent  proceedings  by  him  to  have  such  in- 
terests set  apart,  that  interest  could  be  fixed  upon  one  parcel 
of  said  lands,  where  it  had  been  sold  in  parcels,  as  being  his 
portion  of  the  whole?  And  further,  if  such  a  mode  of  set- 
ting off  his  portion,  after  sale,  was  improper,  should  it  have 
been  objected  before  the  confirmation  of  said  partition,  or  can 
it  be  done  in  this  collatteral  mode  ?  We  suggest  these  que- 
ries, but  do  not  pass  upon  the  points  involved,  as  the  judg- 
ment will  be  reversed,  when  the  parties  can  further  plead. 

Per  Curiam. — The  judgment  is  reversed  with  costs.    Cause 
remanded. 

Nate  ^  WUheroWj  for  the  appellant. 
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Bevington  and  Others  v.  Buck. 

A  paper,  purporting  to  be  a  record  of  a  judgment,  which  fails  to 
show  bj  what  €ourt  it  was  rendered,  or  when,  or  for  what  cause  of 
action,  is  a  nullity. 

APPEAL  from  the  Lagrange  Common  Pleas. 

Per  Curiam. — Action  by  Buck  against  the  appellants  to 
foreclose  a  mortgage.    Judgment  for  the  plaintiff. 

The  only  point  relied  upon  for  a  reversal  is  the  rejection  of 
certain  evidence  offered  by  the  defendants.  The  rejected 
evidence  consists  of  what  purports  to  be  a  judgment  and  an 
assignment  of  parts  thereof. 

It  does  not  appear  by  what  Court  the  judgment  was  ren- 
dered, nor  when  rendered,  nor  for  what  cause,  if  any,  of  ac- 
tion. Certain  objections  were  pointed  out  to  the  introduction 
of  the  evidence,  but  whether  these  objections  were  well  taken 
we  need  not  determine,  as  the  the  paper  offered,  taken  by 
itself,  was  a  nullity,  and  it  could  not  be  error  to  reject  it. 
Ashley  v.  Laird,  14  Ind.  222. 

The  judgment  below  is  affirmed,  with  costs. 

JR.  Parretty  for  the  appellants. 

A.  EUisoUy  for  the  appellee. 


Lbabo  v.  Detbick  and  Others* 

Each  paragraph  of  a  complaint  must  be  good  in  itself,  and  the  prayer 
for  relief  can  not  enlarge  the  allegations  of  the  complaint. 

APPEAL  from  the  Clay  Circuit  Court. 

WoRDBN,  J. — ^Action  by  Detrick  against  Leabo  and  otherB, 
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the  complaint  alle^ng  that  the  plaintiff  sold  and  conveyed 
to  defendant  certain  real  estate,  and  as  the  consideration 
therefor,  took  certain  ^'receipts;"  that  the  defendant  made  a 
certain  warranty  in  reference  to  the  receipts,  and  also  made 
certain  fraudulent  representations  in  reference  thereto;  which 
warranty  was  broken,  and  which  representations  were  false. 
There  were  two  paragraphs  in  the  complaint,  a  demurrer 
thereto  being  overruled.  Issue;  trial;  verdict  and  judgment 
for  the  plaintiff. 

It  is  claimed  that  the  Court  erred  in  overruling  the  demur- 
rer to  the  complaint.  No  particular  objection  is  pointed  out 
to  the  complaint.  It  is  insisted,  which  is  undoubtedly  cor- 
rect, that  each  count  must  be  good  by  itself,  and  that  the 
prayer  for  relief  can  not  enlarge  the  allegations  in  the  com- 
plaint. 'So  particular  objection  has  been  pointed  out  to  each 
or  either  of  the  paragraphs,  when  taken  by  itself,  and  none 
occurs  to  us;  hence,  we  can  not  say  that  there  was  any  error 
in  the  ruling. 

The  only  other  point  made  is,  that  the  evidence  is  not  suf- 
ficient to  sustain  the  verdict.  Having  looked  through,  the 
evidence,  we  are  of  opinion  that  there  was  proof  tending  to 
establish  the  alleged  warranty  and  its  breach;  hence,  we  can 
not  disturb  the  verdict  on  the  evidence. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs,  and  1 
per  cent,  damages. 

jB.  jB.  Moffatty  for  the  appellant. 

WUliamson  ^  Daggyy  for  the  appellees. 
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Wbtzler  v.  The  State. 

Qware,  whether  an  information  for  desecration  of  the  Sabbath  is  good, 
which  charges  the  unlawful  selling  of  "two  cigars,"  and  does  not 
charge  that  it  was  done  in  the  usual  avocation  of  the  defendant. 

APPEAL  from  the  Ripley  Common  Pleas. 

Per  Curiam. — This  was  an  information  against  Wetzler^  for 
violating  the  act  providing  penalties  for  the  desecration  of 
the  Sabbath.  Acts  1855,  p.  159.  The  information  charges 
that  the  defendant  was  found,  on  the  Sabbath,  unlawfully  at 
common  labor,  in  selling  to  Robert  Miner,  for  the  sum  of  five 
cents,  two  cigars. 

Trial;  conviction  and  judgment.  It  may  be  questionable 
whether  the  information  was  good,  inasmuch  as  it  is  not  clear 
that  the  selling  of  "two  cigars"  should  be  regarded  as  "com- 
mon labor,"  and  as  it  is  not  alleged  that  selling  cigars  was 
the  usual  avocation  of  the  defendant;  but  nothing  is  decided 
in  this  respect,  as  the  sufficiency  of  the  information  is  not 
here  called  in  question,  though  a  motion  to  quash  was  made 
below. 

Upon  an  examination  of  the  evidence,  we  are  satisfied  that 
the  charge  was  not  made  out  by  the  proof;  hence,  a  new 
trial,  which  was  asked  for,  should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded. 


j^8b  4j«|  Frazibr  v.  Williams. 

An  application  to  set  aside  a  default  may  be  made  at  the  term  at 
which  the  default  was  taken,  on  affidavit  and  notice  to  the  opposite 
party,  without  a  complaint  and  seryice  by  ammmons. 
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Sach  applieatioiis  are  in  the  nature  of  applications  for  new  trials; 
and  if  they  show  a  prima  facte  defence  to  a  part  of  the  cause  of 
action,  they  are  sufficient  in  showing  merits;  and  the  Court,  in  the 
exercise  of  its  discretion  to  grant  or  refuse  the  relief  asked,  should 
consider  all  the  circumstances  of  the  case,  and  the  peculiar  practice 
of  the  law  in  Indiana. 

APPEAL  from  the  Tipton  Circuit  Court. 

PsREiNSy  J. — Williams  brought  an  action  against  Frazier 
to  foreclose  a  mortgage.  Judgment  by  default,  for  the 
plaintiff. 

On  the  9th  day  of  the  term,  at  which  the  default  was  taken, 
the  defendant  appeared,  and  moved  the  Court,  on  affidavits 
filed,  that  the  default  be  set  aside,  and  he  be  let  in  to  defend. 
The  plaintiff  resisted,  and  the  Court  refused  the  motion, 
which  ruling  presents  the  question  for  discussion  here. 

As  the  motion,  in  this  case,  was  made  during  the  term  at 
which  the  judgment  was  rendered,  we  think  it  might  be  made 
upon  affidavit,  and  notice  to  the  opposite  party.  ^  Had  it  been 
after  the  term,  it  would  probably  have  been  properly  based 
upon  a  complaint,  and  notice  to  the  opposite  party  by  sum* 
mons  served  by  the  sheriff  in  due  course  of  a  suit;  though 
this  point  we  only  suggest,  but  do  not  decide.  Perhaps 
either  mode  might  be  adopted.  A  motion  to  vacate  a  judg- 
ment by  default  is  much  in  the  nature  of,  and  is  certainly 
governed  by,  many  of  the  rules  relating  to  a  motion  for  a 
new  trial;  but  the  code  does  not  class  it  among  applications 
for  new  trial.  Compare  section  99  with  sections  862, 858, 
854,  855,  and  856. 

The  affidavit  filed  as  the  basis  of  the  motion  showed  a 
prima  facie  defence  to  a  part  of  the  cause  of  action,  so  that 
they  were  sufficient  in  showing  merits.  The  point  of  doubt 
is  as  to  their  excusing  negligence. 

Section  99  of  the  code  provides  that  the  Court  may,  ^^at 
any  time  within  a  year,  relieve  a  party  from  a  judgment 
Vol.  XVm.— 27. 
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taken  against  him,  [it  does  not  say  by  default]  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect."  The 
code  does  not  specify  the  manner  in  which  the  application 
shall  be  made.  In  this  the  section  quoted  differs  from  section 
856.  The  Court,  therefore,  may  prescribe  some  reasonable 
mode  of  procedure. 

The  section  goes  upon  the  hypothesis  that  the  judgment 
may  have  been  rendered  against  the  party  through  his  negli- 
gence. It  enacts  that  negligence  may  be  ground  for  vacating 
a  judgment;  and,  also,  surprise;  but  it  specifies  the  kind  of 
I  negligence,  viz:  excusable.^  What  is  excusable  negligence? 
Where  is  there  a  definition  of  it?  We  shall  not  now  attempt 
to  frame  one. 

The  case  at  bar  presents  the  question  of  negligence  as  to 
two  persons,  viz :  the  defendant  in  the  suit,  and  his  attorney. 

L  As  to  the  defendant. 

He  was  not  a  resident  of  the  county  in  which  he  was  sued. 
He  was  summoned  in  February  to  appear  on  the  4th  Monday 
of  the  following  March.  On  that  day  he  did  appear;  but  on 
appearing,  found  that  judgment  by  default  had  been  taken 
against  him  one  week  before,  for  the  reason  that  in  Februaryj 
after  he  was  served  with  process,  the  Legislature  had  changed 
the  day  for  the  commencement  of  the  term  of  the  Court, 
making  it  one  week  earlier,  of  which  change  the  defendant 
was  actually  ignorant,  having  had  no  notice  other  than  that 
implied  from  the  passage  of  the  law  making  the  change.  We 
think  his  failure  to  appear,  under  the  circumstances,  was  ex- 
cusable.   Alvord  V.  GorCy  10  Ind.  885. 

2.  As  to  the  attorney. 

The  defendant,  on  being  served  with  process,  went  to  the 
county  in  which  the  suit  was  instituted  and  retained  an  attor- 
ney. That  attorney  was  in  attendance  at  the  commencement 
of  the  term  of  the  Court,  but  did  not  appear  to  the  suit  in 
question  in  behalf  of  his  client.    It  is  claimed  that  this  was 
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inezcasable  negligence;  and,  being  so,  subjectB  the  client  of 
the  ^negligent  attorney  to  its  consequences,  Spaulding  v. 
Thompson^  12  Ind.  477  being  cited.  The  attorney  puts  in  an 
excuse  for  his  negligence ;  and  the  question  is  upon  its  suffi- 
ciency. 

He  alleges  that  he  was  retained  just  as  he  was  leaving 
home;  that  he  was  absent  till  near  the  commencement  of  the 
term  of  Court;  that  the  defendant  was  an  entire  stranger  to 
him,  whose  name  he  did  not  retain,  even  in  his  memory;  and 
that  he  did  not  recognize  the  case  upon  the  docket  as  one  in 
which  he  had  been  employed,  and,  hence,  did  not  appear  in  it 

It  will  be  observed  that  the  application  to  vacate  the  judg- 
ment by  default  was  made  during  the  term  at  which  it  was 
taken,  and  early  enough  in  it  to  have  admitted  of  a  trial  of 
the  cause  at  that  term.  This  circumstance  should  have 
weighed  with  the  Court  in  exercising  its  discretion. 

In  considering  the  question  of  neglig^nce,  also,  regard 
should  be  had  to  the  peculiar  practice  of  the  law  in  Indiana. 
It  should  be  remembered  that,  as  a, general  proposition,  it  all 
takes  place  during  the  session  of  the  Court.  "We  have  no 
vacation  practice;  no  service  of  notice  of  retainer  is  required. 
We  have  no  rule  days.  The  defendant  has  no  steps  to  take, 
no  pleading  to  file  in  vacation.  Depositions,,  if  needed,  he 
may  find  it  necessary  to  take  in  vacation. 

Such  being  our  practice,  attorneys  for  the  defence  are  not 
generally  in  the  habit  of  making  a  docket  of  this  portion  of 
their  causes  before  the  term  of  the  Court,  (though  they  well 
might  do  so  immediately  on  retainer) ;  there  is  rarely  any- 
thing in  particular  to  confine  their  attention  to  them  till  term 
time;  they  expect  their  clients  to  be  present,  and  meet  them 
for  consultation  at  the  opening  of  the  session,  and  thus  call 
their  attention  to  causes  for  defence. 

The  change  of  the  time  of  the  Spring  term  of  the  Court 
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produced,  in  this  caee,  a  derangement  thronghont  of  the  or- 
dinary course  in  such  causes. 

We  thinky  upon  all  the  surroundings  of  the  cause,  the  mo- 
tion to  vacate  the  judgment  should  have  been  granted. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  for  the  making  up  of  issues  and  trial. 

John  Greerij  for  the  appellant. 

Joseph  A.  LewiSy  for  the  appellee. 


HsxMBBEGBB  and  Others  v.  Botd  and  Others. 

A  mortgagor,  after  condition  broken,  baa  a  right  at  any  time  before 
the  mortgage  is  foreclosed,  to  redeem,  by  refunding  the  money  in- 
tended to  be  secured  by  the  mortgage. 

Snob  right  of  redemption  is  a  leviable  interest  which  may  be  sold  on 
execution. 

But,  under  section  436,  2  E.  S.  135,  the  purchaser  at  sberiff's  sale 
will  not  be  entitled  to  the  possession  of  the  property  sold,  until  he 
complies  with  the  conditions  of  the  mortgage. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Davison,  J. — This  was  an  action,  by  the  appellants,  who 
were  the  plaintiffs,  against  John  Boyd,  Edward  A.  Conger, 
John  Graff  and  Benjamin  Vaily  to  recover  the  possession  of 
personal  property.  The  complaint  is  in  the  usual  form; 
alleges  that  the  property  described  is  in  the  possession  of  the 
defendants,  without  right,  and  that  they  unlawfully  detain 
the  same  from  the  plaintiffs.  Defendants,  in  their  answer, 
allege,  substantially,  these  facts :  At  the  May  and  September 
terms  of  the  Dearborn  Circuit  Court,  in  the  year  1859,  two 
judgments  were  recovered,  in  said  Court,  against  John  B. 
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Vkilj  one  in  favor  of  John  Graff  for  462  dollars,  and  the  other 
in  favor  of  Benjamin  Vail  for  804  dollars.  Executions  were 
duly  issued  on  these  judgments  and  delivered  to  John  Boydy 
the  then  sheriff  of  Dearborn  county,  who,  in  virtue  thereof, 
on  the  l&th  of  Deeembery  1859,  by  Edward  A.  Conger,  his 
deputy,  seized  and  took  into  his  possession  the  property  de- 
scribed in  the  complaint.  It  is  averred  that  the  property  sb 
seized  was,  at  the  time  of  its  seizure,  in  the  possession  of  John 
B.  VaUy  the  execution  defendant,  and,  as  his  property,  was 
subject  to  levy  and  sale  under  and  by  virtue  of  said  execu- 
tions. To  the  defence  thus  pleaded  the  plaintiff  replied,  in 
substance,  as  follows:  That,  on  the  7th  of  May,  1859,  and 
prior  to  the  rendition  of  said  judgments,  Vail,  the  said  exe- 
cution defendant,  made  and  delivered  to  them  his  deed  of 
mortgage,  whereby  he  sold  and  conveyed  to  them  the  prop- 
erty now  in  controversy,  which  deed  was  and  is  subject  to  the 
condition,  that  if  the  said  John  B.  Vail  should  pay  certwi 
bills  of  exchange,  ^^  which  are  described  in  the  mortgage,  and 
which  had  been  drawn  and  endorsed  by  the  plaintiffi  for  his 
accommodation,"  as  they  respectively  mature,  and  would  save 
the  plaintiffs  from  any  loss  by  reason  thereof,  then  said  mort- 
gage deed  was  to  be  void ;  but  if  otherwise,  it  was  to  be  fore^ 
closed  and  the  mortgaged  property  sold  to  re-imburse,  to  the 
plaintifis,  or  any  one  of  them,  any  sum  of  money  which  they, 
or  either  of  them,  should  be  obliged  to  expend  in  payment 
of  the  bills.  And  VaUj  the  mortgagor,  on  his  part  expressly 
agreed,  ^Hhat  he  would  keep  and  take  proper  care  of  the 
mortgaged  property."  This  mortgage  was  duly  acknowl* 
edged  at  its-  date;  was  duly  recorded  on  the  11th  of  May, 
1859,  and  a  copy  of  it  was  filed  with  the  reply.  It  is  averred 
that  VaU  did  not  pay  the  bills,  or  any  part  thereof,  as  they 
respectively  matured,  or  at  any  other  time ;  but  that  the  plain- 
tiffs, as  such  drawers  and  endorsers,  were  compelled  to  and 
did  pay  and  take  them  up,  before  the  seizure  of  the  mort- 
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gaged  property  by  the  sheriff,  &c.  Wherefore,  Ac.  Demurrer 
to  the  reply  sustained;  and  the  plaintiffs,  having  refused  to 
amend,  or  to  make  further  reply  to  the  answer,  final  judg- 
ment was  given  to  the  defendants. 

The  only  question  to  settle  is,  were  the  plaintiffs,  in  virtue 
of  their  mortgage,  entitled  to  possess  the  property?  We 
have  a  statute  which  says :  '*  Goods  and  chattels  pledged,  as- 
signed or  mortgaged  as  security  for  any  debt  or  contract,  may 
be  levied  upon  and  sold  on  execution,  against  the  person 
making  the  pledge,  assignment  or  mortgage,  subject  thereto, 
and  the  purchaser  shall  be  entitled  to  the  possession  upon 
complying  with  the  conditions  of  the  pledge,  assignment  oi 
mortgage."  2  R.  S.  p.  135,  sec.  436.  It  must  be  conceded 
that  the  mortgagor,  though  the  condition  of  the -mortgage 
had  been  broken,  had  a  right  at  any  time  before  the  mortgage 
was  foreclosed,  in  accordance  with  the  effect  of  the  condition, 
to  redeem  by  refunding  the  amount  advanced  by  the  mort- 
gagees in  taking  up  the  bills.  In  this  respect  there  is  no  es- 
sential difference  between  mortgages,  whether  they  be  on  real 
or  perspnal  property.  And,  as  we  construe  the  statute  above 
recited,  it  makes  such  right  of  redemption  a  leviable  interest 
which  may  be  sold  on  execution.  It  follows,  the  sheriff  had 
a  perfect  right  to  seize  and  possess  the  property,  preparatory 
to  the  sale  of  the  mortgagor's  interest.  Stief  v.  Hart^  1  Com- 
stock  20.  And  the  statute,  as  we  have  seen,  effectively  pro- 
tects the  righta  of  the  mortgagee,  by  withholding  possession 
from  the  purchaser,  at  such  sheriff's  sale,  until  he  complies 
with  the  conditions  of  the  mortgage.  The  appellants  refer 
to  McTaggart  v.  Bose^  14  Ind.  280.  That  case,  however,  is 
not  an  authority  in  point,  because  there  the  mortgage  had 
become  forfeited ;  the  mortgagee,  under  the  express  stipula- 
tion in  the  mortgage,  had  taken  possession  of  the  mortgaged 
property  and  sold  it,  in  effect  foreclosed  the  mortgage,  and 
the  same  was  levied  on  in  the  possession  of  his  vendee.    The 


MAY  TEEM,  1862.  428 

The  Board  of  Commiflsioners  of  Miami  Co.  v.  Jay,  &c. 

demurrer  to  the  reply  was,  in  our  opinion,  well  taken,  and 
the  judgment  must,  therefore,  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

-D.  8.  Major,  for  the  appellants. 


The  Boabd  of  Commissioners  of  Miami  Countt  v.  Jat,  &o. 

The  tax  duplicate  is  a  record,  within  the  meaning  of  section  8,  acts 
1855,  p.  107,  and  the  auditor  is  entitled  to  ten  cents  for  each  hun- 
dred words  of  such  record,  counting  three  figures  for  a  word,  and 
additions  and  carryings  forward  necessary  to  the  completion  of  such 
record  constitute  a  part  of  it. 

APPEAL  from  the  Miami  Circuit  Court. 

WoBDEN,  J. — The  Court  below  allowed  to  the  appellee  the 
following  account,  which  the  Boad  of  Commissioners  refused, 
viz: 

3Iiami  County  to  Thomas  Jay,  Auditor,  Dr. 

To  thirty  days  service  in  adding  up  on  each  page  of  the 
tax  duplicate  for  1860,  the  columns  containing  the  valuation 
of  real  and  personal  estate,  taxes  charged,  and  the  number 
of  acres,  carrying  the  said  addition  forward  from  page  to 
page  to  the  close  of  each  township,  and  adding  up  at  the  end 
of  the  duplicate  the  aggregate  of  the  above  items  in  the  re- 
capitulation of  the  several  townships,  at  8  dollars  per  day,  90 
dollars.^' 

The  question  here  is,  whether  the  auditor  was  entitled  to 
receive  the  compensation  as  above  set  out. 

The  statute  regulating  fees  of  ofiGicers  (Acts  1856,  p.  101,) 
provides :    '^  That  the  persons  and  officers  in  this  act  named. 
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ahall  be  entitled  to  receire  for  their  services  the  fees  allowed 
in  this  and  the  subsequent  sections  of  this  act,  and  no  others^ 
except  otherwise  provided  by  law. 

"  County  Auditor^ s  Fees. — ^For  all  records^  copies,  and  other 
writings,  for  each  100  words,  (counting  three  figures  as  one 
word,)  10  cents." 

There  can  be  no  doubt  that  the  tax  duplicate  is  a  "  record," 
within  the  meaning  of  the  above  provision ;  hence  the  com- 
pensation for  making  it  out  is  ten  cents  for  each  100  words, 
counting  three  figures  for  a  word.  The  various  additions  and 
carryings  forward  specified  in  the  account,  are  necessary  to 
the  completion  of  the  duplicate,  and  constitute  a  part  of  it. 
IR.  S.1852,p.l26,  sec- 79. 

The  compensation  tor  making  out  the  duplicate  being  fixed  at 
ten  cents  for  each  100  words,  counting  three  figures  for  a  word, 
and  there  being  no  law  authorizing  other  or  additional  com- 
pensation, it  follows  that  the  auditor  is  not  entitled  to  a  per 
diem  compensation  for  the  labor  charged  in  the  account.  ♦ 

Per  Curiam. — The  judgment  below  is  reversed  with  costs, 
and  the  cause  remanded. 

Ross  ^  Effingery  for  the  appellant. 

Brown  ^  Tyner^  for  the  appellee. 


Parker  v.  The  State. 


An  information  for  a  fblony  in  the  Court  of  Common  Pleas  must  aver 
the  facts  which  give  that  Court  jurisdiction. 

APPEAL  from  the  Sendrkks  Common  Pleas. 

Per  Curiam. — The  facts  set  forth  in  the  record  in  this  cause 
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bring  it  within  the  ruling  in  the  case  of  Alford  ▼.  The  State^ 
at  this  term. 

The  judgment  is  reversed,  with  directions  to  the  Clerk  to 
cause  the  rttum  of  the  prisoner. 

J.  JE.  McDoTioldy  A.  L.  Boache  and  H.  8.  Toudeyy  for  the 
appellant. 

J.  C.  Bufldnj  for  the  State. 


Marvin  and  Others  v.  AppLBaATB  and  Others. 

An  answer,  ayering  a  failure  of  the  consideration  of  notes  given  for 
the  purchase-money  of  land  sold  with  warranty,  by  reason  of  liens 
upon  the  land,  is  defective,  unless  it  alleges  an  actual  eviction  by 
title  paramount,  or  a  surrender  of  the  possession  to  avoid  an  inevit- 
able eviction. 

APPEAL  from  the  Montgomefy  Circuit  Court. 

Davison,  J. — James  Applegate  and  others,  who  were  the 
plaintiiFs,  sued  Hannibal  Pursel^  Albert  Pursel  and  Charles 
Marvin,  alleging,  in  their  complaint,  these  facts:  On  the  9th 
of  Aprily  1857,  the  plaintiflb  recovered  a  judgment  in  the 
Montgomery  Common  Pleas,  against  Hannibal  B,n^  Alfred  Pur- 
sely  for  854  dollars,  and  on  the  6th  of  August  then  next  fol^ 
lowing,  caused  an  ezecuHon  to  be  issued  on  said  judgment, 
which  was  returned  ^^nuUa  bona.**  Prior  to  this,  on  the  26th 
of  February,  1857,  Marvin  purchased  of  the  Pursds  all  their 
real  and  personal  property  liable  to  execution,  for  which  he 
agreed  to  pay  10,000  dollars,  and  to  secure  the  payment  there* 
of,  he,  on  the  same  day,  executed  to  them  four  promissory 
notes,  each  for  the  payment  of  2,500  dollars,  as  follows :  one 
note  payable  at  two  years^  one  at  three  years,  one  at  four  years. 
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and  one  at  five  years.  These  notes  are,  as  yet,  unpaid,  and 
are  still  held  by  Hannibal  and  AWert  Pursely  who  refuse  to  ap- 
ply them,  or  any  part  of  them,  in  satisfaction  of  the  plaintiff's 
judgment.  It  is  averred  that  the  first  note,  payable. at  two 
years,  is  now  due.  The  relief  prayed  is,  that  the  sum  of 
money  so  due  from  Marviny  or  so  much  thereof  as  may  be 
necessary  for  the  purpose,  be  applied  to  the  payment  of  said 
judgments,  &c.  The  complaint  was  verified  by  affidavit,  &c. 
Judgment,  for  want  of  an  answer,  was  entered  against  the 
Pursels.  Marvin  answered  the  complaint.  In  his  answer  he 
admits  the  notes,  but  says  they  were  given  for  lot  No.  69,  in 
Crawfordsvilkj  which  was,  on  the  day  they  bear  date,  sold, 
and,  by  deed  in  fee  simple,  conveyed  to  him  by  Hannibal  and 
Albert  Pursely  who,  at  the  time  of  the  conveyance,  executed 
to  him,  the  defendant,  a  bond  for  the  payment  of  5,000  dol- 
lars. This  bond  is  thus  conditioned:  "If  they,  Hannibal 
and  Albert^  shall,  on  or  before  the  25th  of  December^  1857, 
complete  the  brick  building  situate  on  said  lot,  and  pny  all 
liens  now  existing,  or  which  may  hereafter  exist  on  the  same 
lot  or  building,  then  the  bond  was  to  be  void ;  otherwise,  &c. 
The  defendant  avers  that  at  the  time,  and  before,  the  con- 
veyance was  made  to  him,  James  and  William  Wallace  held 
a  lien  on  said  lot  and  building,  for  work  and  labor  and  mate- 
ilals  furnished  in  the  erection  of  said  building,  to  the  amount 
of  1,100  doljps,  for  which  sum,  James  and  William^  at  the 
March  term,  1858,  recovered  a  judgment  in  the  Montgomery 
Circuit  Court,  against  the  Pursels ;  and  further,  at  the  same 
term,  one  John  dinger  recovered  a  judgment  against  them  for 
2,200  dollars,  a  lien  upon  the  same  lot  and  building,  which  ex- 
isted at  and  prior  to  the  conveyance  to  the  defendant.  It  is 
averred  that  Hannibal  and  Albert  Pursel  have  failed  and  re- 
fused to  pay  over  these  and  other  liens  existing  on  said  prop- 
erty, that  they  are  insolvent,  and  that  executions  have  issued 
on  said  judgments,  by  virtue  of  which  the  lot  and  building 
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were,  on  the  Slst  of  July^  1868,  sold  by  the  sheriff  to  William 
Wallace  for  1,200  dollars,  who  receiyed  a  deed  pursuant  to 
the  sale.  And  so  the  defendant,  in  fact,  says  that  the  consid- 
eration of  the  notes  given  by  him  to  the  Pursds^  has  failed, 
&c«  To  this  answer  the  plaintifis  replied,  that  the  bond 
therein  referred  to  constituted  no  part  of  the  consideration  of 
said  four  notes,  that  the  consideration  of  the  notes  was  the 
sale  of  the  lot  and  buildings,  and  no  other,  and  that  when 
Hannibal  and  Albert  Pursel  executed  said  bond  they,  in  order 
to  secure  the  performance  of  the  conditions  of  the  bond,  exe- 
cuted to  the  defendant  two  mortgages  on  personal  property, 
valued  at  more  than  6,000  dollars;  copies  of  these  mortgages, 
with  a  schedule  of  the  property  mortgaged  thereto  annexed, 
were  filed  with  the  reply  and  made  a  part  of  it.  The  plain- 
tiffs admit  the  existence  of  the  liens,  the  recovery  of  the 
judgments,  and  the  subsequent  sale  of  the  premises,  as  set 
forth  in  the  answer;  but  they  deny  that,  by  reason  thereof, 
the  consideration  for  the  execution  of  the  notes,  given  to  the 
defendant,  has  failed  in  whole  or  in  part ;  and  further,  the 
plaintifis  aver  that,  at  the  time  the  defendants  purchased  said 
lot,  received  a  deed  therefor,  and  gave  his  four  promissory 
notes,  he  executed  a  mortgage  to  the  Puraels  to  secure  the 
payment  of  the  notes,  and  he  then  well  knew  of  the  existence 
of  the  lien  of  James  and  William  WaUaeej  and  in  order  to 
secure  himself  against  the  same,  took  from  said  Pursds  the 
aforesaid  bond  and  mortgages,  and  that  the  lien  of  dinger  was 
not  placed  upon  the  J)remises  until  long  aftef  they  were  con- 
veyed to  the  defendant.  Wherefore,  the  consideration  of  the 
notes,  or  either  of  them,  has  not  failed,  &c.  Demurrer  to 
the  reply  overruled,  and  judgment  rendered  for  the  plaintifib, 
that  they  recover  of  the  defendant,  Marvinj  410  dollars,  and 
that  for  the  amount  he  have  a  credit  on  said  note,  which  be- 
came due  and  payable  on  the  26th  of  February^  1859,  &c. 
The  only  question  to  settle  is,  whether,  in  view  of  the  facts 
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Bet  up  in  the  answer,  the  consideration  of  the  notes  has  failed? 
If  it  has  the  plaintiffs  were  not  entitled  to  recover;  but  it  is 
insisted  that  the  answer  is  defective,  becanse  it  fails  to  allege 
an  eviction.  This  seems  to  be  correct.  The  failure  to  re- 
move the  liens,  and  the  consequent  sale  and  conveyance  of 
the  property  by  the  sheriff,  constituted  no  sufficient  defence 
to  the  action.  The  answer,  to  have  been  a  valid  defence, 
should  have  alleged  either  an  entire  want  of  title  in  the  Pur- 
selSj  or  an  eviction  by  a  paramount  title.  6  Blackf.  100,  541; 
8  id.  142;  4  Ind.  90, 174.  ^^An  eviction  is  a  turning  out  of 
possession,  or  placing  the  party  in  such  a  situation  that  his 
expulsion,  being  inevitable,  he  voluntarily  surrenders  the  pos- 
session to  save  expulsion.**  Beasoner  v.  Edmonson^  5  Ind. 
898;  Hanah  v.  Henderson^  4  Ind.  174;  2  Oreenleaf^s  Ev.,  sec 
244.  For  aught  that  appears  in  the  answer  before  us,  the  de- 
fendant, Marvin^  is  and  has  been  in  the  undisturbed  posses- 
sion, under  his  title  derived  from  the  Pursds.  The  answer, 
being  thus  defective,  the  demurrer  to  the  reply  was  correctly 
overruled. 

Per  Curiam. — ^The  judgment  is  affirmed^  with  8  per  cent 
damages  and  costs. 

J.  NayloVy  for  the  appellants. 


Conner  v.  Thb  State. 


The  record  on  appeal,  in  a  criminal  case,  tried  on  indictment,  will  not 
sustain  a  conviction,  unless  it  show,  independently  of  the  recitals 
in  the  indictment,  that  the  grand  jury  were  regularly  empanneled, 
and  that  they  filed  the  indictment. 
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Per'  Curiam. — ^The  record  does  not  show  that  the  grand 
jury,  by  whom  the  indictment  was  found,  were  regularly  em- 
panneled,  nor  that  they  filed  the  indictment.  A  legal  indict- 
ment is  therefore  not  shown. 

The  judgment  is  reversed.    Cause  remanded,  Sui. 

N.  W.  Garden,  H.  D.  Thompson  and  W.-  B.  Pierce^  for  the 
appellant 


Simpson's  Administrator  v.  Potter. 

A  person,  summoned  as  garnishee,  who,  at  the  time  of  the  sendee  of 
process  on  him,  is  indebted  upon  notes  not  negotiable  by  the  law- 
merchant,  to  the  defendant  in  the  action,  which  notes,  after  the  ser- 
vice of  the  summons  on  the  garnishee,  were  transferred  to  third 
persons,  is  still  accountable  to  the  plaintiff  in  the  action  to  an 
amount  equal  to  the  recovery  against  the  original  payee  of  the 
notes. 

APPEAL  from  the  Knox  Common  Pleas. 

Davison,  J. — William  Simpson^  while  in  life,  sued  James 
Owen  and  Samuel  E.  Smithy  upon  a  promissory  note  for  the 
payment  of  117  dollars.  At  the  commencement  of  the  suit, 
viz :  on  the  29th  of  Marchy  1860,  the  plaintiff  filed  an  afiida- 
vit,  alleging,  inter  alia^  that  James  Owen,  one  of  the  defend- 
ants, had  disposed  of  his  property,  suhject  to  execution,  with 
intent  to  cheat,  hinder,  and  delay  his  creditors,  and  that  to 
defraud  them  he  had  left  the  State.  Upon  the  afiidavit,  an 
order  of  attachment  was  duly  issued  against  the  defendant. 
And  further,  the  plaintiff  having  made  afiidavit  ^Hhat  he  had 
good  reason  to  believe  that  George  W.  Fatter  was  indebted  to 
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OweUy^  a  summons  was  issued  against  Potter  as  garnishee. 
To  this  summons,  Potter^  on  the  19th  of  January^  1861, 
answered,  in  substance,  as  follows:  "The  respondent,  as 
garnishee,  was  served  with  process  on  the  80th  of  March, 
1860.  At  that  date,  he  was  indebted  to  Oioen  by  five  several 
promissory  notes,  amounting  in  the  aggregate  to  490  dollars. 
On  the  18th  of  Aprily  1860,  Anna  Owen,  the  wife  of  said 
James  Owen,  (he  having  abandoned  her,  and  left  the  State,) 
commenced  proceedings  under  an  act  approved  March  7, 1857, 
to  subject  his  property  to  her  support,  &c.,  and  caused  process 
to  be  served  on  this  respondent.  Upon  these  proceedings  a 
decree  was  rendered,  by  the  Knox  Common  Pleas,  whereby 
the  notes,  executed  by  him  to  Owen,  were  ordered  to  be  sold, 
and  were  accordingly  oflfered  for  sale,  and  purchased  by  one 
Samuel  Judah,  as  trustee  for  Anna  Owen.  One  of  said  notes 
is  now  due,  and  Judah,  as  such  trustee,  is  prosecuting  an  ac- 
tion in  said  Court  against  the  respondent,  to  recover  the 
amount  due  thereon,"  &c. 

The  defendants,  Owen  and  Smith,  having  failed  to  appear, 
were  regularly  defaulted.  And  thereupon  the  cause  was  sub- 
mitted to  the  Court,  who,  as  to  Owen  and  Smith,  found  that 
they  were  indebted  to  the  plaintiff  Ib^^^ji  dollars.  And  as 
to  Potter,  the  Court  found,  that  he,  as  garnishee,  was  not  lia- 
ble. The  plaintiff  moved  for  a  new  trial ;  but  the  motion 
was  overruled,  aud  he  excepted.  Judgment  was  rendered  in 
accordance  with  the  finding,  Ac. 

As  has  been  seen,  Potter,  when  the-  summons  in  garnish- 
ment was  served  upon  him,  was  indebted  to  Owen  by  five  sev- 
eral promissory  notes,  and  that  afterwards,  and  before  he  filed 
his  answer,  as  garnishee,  the  notes  were,  in  virtue  of  legal , 
proceedings  instituted  by  Anna  Owen,  sold  to  Samuel  Judah, 
who,  upon  one  of  them,  has  commenced  suit.  Hence,  the 
question  to  settle  is,  was  Potter,  as  such  garnisheee,  liable  to 
the  plaintiff  on  said  notes,  to  the  amount  equal  to  his  recov- 
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ery  against  Owen  and  Smith  t  We  have  a  statute  which  says, 
that  "from  the  day  of  the  service  of  the  summons,  the  gar- 
nishee shall  be  accountable  to  the  plaintiff  in  the  action,  for 
the  amount  of  money,  property,  or  credits  in  his  hands,  or 
due  and  owing  from  him  to  the  defendant."  2  R.  S.  p.  68, 
sec.  176.  This  statutory  rule,  when  applied  to  the  case  at 
bar,  seems  to  be  conclusive.  There  are,  however,  decisions 
to  the  effect,  that  the  rule  does  not  apply  where  promissory 
notes,  executed  by  the  garnishee,  and  negotiable  by  the  law- 
merchant,  have  been  transferred  after  "the  service  of  the 
summons."  Junction  R.  R.  Co.  v.  Cleaneyy  18  Ind.  162;  Stet- 
son  V.  Cleaneyy  14  id.  453.  But  in  this  case,  the  notes,  upon 
which  the  garnishee  was  indebted,  were  not  so  negotiable^ 
and  were,  at  the  time  the  summons  was  served,  the  property 
of  the  defendant,  in  the  attachment.  The  result  is,  the  gar- 
nishee is  "  accountable  to  the  plaintiff  in  the  action."  Drake 
on  Attach.  2  ed.  p.  522,  et  seq.;  Burril  on  Assign.  362,  et  seq. 

Per  Curiam. — ^The  judgment  in  favor  of  the  garnishee  is 
reversed,  with  costs.    Cause  remanded. 

John  Baker^  for  the  appellant. 

Samuel  Judahy  for  the  appellee. 


Hannah  and  Others  v.  Thb  Indiana  Cbntral  Bailway 

Company. 

Application  to  set  aside  a  default  on  account  of  surprise.    See  note. 

APPEAL  from  the  Delaware  Circuit  Court. 

Per  Curiam. — ^The  railway  company  had  an  action  pending 
against  the  appellant  in  the  Madison  Circuit  Court,  which 
was  takep  Hy  «>wig«^pf  vaoue  to  the  Delaware  Circuit  Court 
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In  the  latter  Court  judgment  was  taken  for  want  of  appear- 
ance by  the  defendant.  This  was  an  application  to  set  aside 
the  judgment  thus  taken  on  account  of  surprise,  &c.  The 
application  was  refused.  The  petition  is  long,  referring  to 
several  affidavits,  and  making  them  a  part  thereof,  and  need 
not  be  here  set  out.  It  sets  up  a  meritorious  defence  to  the 
action,  and  shows  that  the  petitioner  was,  as  we  think,  excusa- 
bly ignorant  of  the  fact  that  the  cause  had  been  sent  to  Del- 
aware  county,  supposing  it  had  been  sent  to  another  county; 
hence,  the  judgment  for  want  of  appearance.  We  think  such 
a  showing  was  made  as  entitled  the  party  to  have  the  judg- 
ment set  aside,  and  be  permitted  to  try  the  cause  on  its  merits. 
The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. (1) 

.  Moses  Jenkinson^  for  the  appellants. 
Newcombe  ^  Tarkington^  for  the  appellee. 

(1).  This  cause  was  pending  in  the  Madwm  Cireait  Court  on  a 
change  of  venue  from  the  Hancock  Cirouit  Cooxt;  and  whilst  so  pend- 
ing, Jenuha  Hannah  moved  the  Court,  by  John  JDavts,  as  her  attorney, 
for  a  change  of  the  venue  again,  from  the  Maditon  Circuit  Court  to 
some  other,  and  the  change  was  granted  to  the  Delaware  Circuit 
Court.  After  judgment  against  her  there  by  default,  and  at  the  next 
term  after  such  default,  upon  affidavits,  notice  and  motion,  Jenuha 
Hannah  moved  the  Court  to  be  relieved  against  said  judgment,  on  the 
ground  of  surprise  and  excusable  neglect,  alleging  in  the  affidavits 
sufficient  merits  in  her  defence,  and  that  she  had  no  knowledge  of  the 
change  of  the  venue  of  said  cause  to  the  Delaware  Circuit  Court; 
and  that  Robert  L,  Walpole  was  her  sole  counsel  in  saiid  cause,  and 
that  he  had  informed  her  that  the  venue  had  been  changed  to  the 
Hamilton  Cirouit  Court,  which  she  believed  to  be  true,  and  that  she 
was  preparing  to  make  her  defence  there.  Walpole  stated  in  his  affi- 
davit, that  he  had  been  employed  as  her  attorney,  and  through  John 
Davu^  as  his  friend  and  agent,  he  made  the  application  for  a  ohange 
from  the  Madison  Cirouit  Court,  and  was  informed  by  him  afterwards 
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ihai  ihe  ebange  wm  granted  to  the  BamiUon  Circuit  Court,  and  bo  in- 
formed bis  olient.  Dav%$  stated  in  bis  affidarit,  tbat  be  made  mtob 
application  as  a  matter  of  courtesy  for  Mr.  Walpolef  and,  at  tbe  time 
tbe  ebange  was  granted,  in  some  way  got  tbe  impression  it  bad  been 
granted  to  tbe  Hamilton  Circuit  Court,  and  so  informed  Mr.  WalpoU, 
Tbe  Delaware  Circuit  Court  conyened  some  time  before  tbe  ffamilton 
Circuit  Court.  Tbese  are  tbe  material  facts  in  tbe  application  to  set 
asido  tbe  default. 


Stabr  v.  Fobbbb. 


Alleged  errors  not  assigned  upon  tbe  record  in  tbis  Court  will  mot  be 
considered. 

APPEAL  from  the  Porter  Common  Pleae. 

WoBDiir,  J. — ^This  was  an  action  by  Forbes  against 'Sifarr, 
npon  a  written  agreement  entered  into  between  the  parties, 
by  which  Forbes  was  to  do  certain  work  on  tbe  PUMurgh^ 
Fort  Wayne  ^  Chicago  Bailroad^  ^^  according  to  the  specifica- 
tions of  the  contract  of  said  iSKarr  with  said  road/'  for  a  com- 
pensation to  be  paid  by  jSifarr. 

It  is  alleged  that  the  contract  mentioned  as  a  contract  be- 
tween Starr  and  the  railroad  company,  was  by  a  mistake  so 
called,  and  should  have  been  called  a  contract  between  Brood 
and  others.  There  was  also  a  common  count  for  work  and 
labor,  Ac. 

Demurrer  to  the  first  paragraph  of  the  complaint  overruled. 
Issue ;  trial,  verdict  and  judgment  for  the  plaintiff,  a  new  trial 
being  denied. 

Counsel  for  the  appellant  make  two  points,  upon  which 
they  rely  for  a  revertaL 
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1.  That  the  demurrer  to  the  first  paragraph  of  the  com* 
plaint  shoald  have  been  sustained;  and  2.  That  the  evidence 
is  insufiicient  to  sustain  the  verdict. 

There  is  no  error  assigned  upon  the  ruling  of  the  Court 
upon  the  demurrer;  hence  the  first  point  is  not  before  us. 

The  particular  in  which  the  evidence  is  supposed  to  be  de- 
fective, is  the  alleged  mistake  in  the  contract  sued  upon,  in 
referring,  for  specifications,  to  a  contract  between  Starr  and 
the  railroad  company,  instead  of  a  contract  between  Brood 
and  others. 

We  do  not  discover  any  direct  proof  in  the  record  upon 
that  point,  but  we  are  by  no  means  prepared  to  say  that  the 
facts  might  not  have  been  legitimately  inferred  from  the  evi- 
dence adduced.  However  this  may  be,  wo  are  of  opinion 
that  the  verdict  may  be  sustained  upon  the  common  count 
Waleottv.  TeagcTj  11  Ind.  84. 

Per  Curiam, — ^The  judgment  below  is  affirmed,  with  costs, 
and  1  per  cent,  damages. 

J.  K  McDonaldy  A.  L.  BoaehCj  S.  J.  Anthony  and  T.  J. 
lierrifiddj  for  the  appellant. 

if.  K.  Farrandy  for  the  appellee. 


Walpolb  t;.  Atkinsok. 


Where  a  party  asks  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  he  must  set  forth  in  his  bill  of  exceptions  the  testimony 
which  was  submitted  below,  so  as  to  enable  this  Court  to  judge 
whether  the  result  would  be  changed  by  the  new  testimony,  or 
whether  the  testimony  would  be  merely  cumulative, 

APPEAL  from  the  Hancock  Circuit  Court 

I 

4 
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Per  Curiam. — ^Action  by  the  appellee  against  the  appellant. 
Trial;  verdict,  and  jadgment  for  the  plaintiff;  a  new  trial 
being  refused.  Two  points  only  are  made  for  a  reversal :  Ist. 
That  the  evidence  did  not  sustain  the  verdict;  and,  2d.  That 
anew  trial  should  have  been  granted  on  the  ground  of  newly 
discovered  evidence.  There  is  a  bill  of  exceptions  in  the 
record  setting  out  evidence,  but  it  wholly  fails  to  comply  with 
the  80th  rule  by  stating  that  "this  was  all  the  evidence  given 
in  the  cause,''  and  hence  the  case  is  not  before  us  on  the  evi- 
dence. For  the  same  reason,  also,  the  question,  whether  a 
new  trial  should  have  been  granted  on  the  ground  of  newly 
discovered  evidence,  is  not  properly  before  us.  Simpson  v. 
Wilson,  6  Ind.  474. 

Since  the  transcript  of  the  record  was  certified,  another 
paper  has  been  filed,  purporting  to  be  a  bill  of  exceptions  in 
the  cause,  which  the  clerk  below  certifies  is  a  true  copy  of  the 
bill  of  exceptions  in  the  case,  "as  amended  by  WiUiam  W. 
Wieky  counsel  for  Walpole,  at  the  instance  of  Judge  Buckles^ 
the  judge  of  said  Court,  as  averred  by  WUliam  W.  WtcA  since 
the  former  record  was  made  out  by  me  in  said  cause." 

It  is  very  apparent  that  the  paper  is  no  part  of  the  record 
and  must  be  disregarded. 

The  judgment  below  is  affirmed,  with  costs  and  1  per  cent, 
damages. 

W.  W.  Wick,  for  the  appellant. 

jy.  JB.  ^  0.  Taylor  J  for  the  appellee. 


Shurtz  and  Another  v.  Woolsbt. 

If  the  evidenoe  below  tends  to  susUdn  the  yerdict  of  the  jvrf,  thin 
Ooart  will  not  disturb  it. 
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Brror  in  granting  a  continnanoe,  unless  it  prevent  a  fkir  trial  tliere- 
after,  will  not  jnstify  a  revereal  of  lite  judgment  afterwards  ren* 
dered  in  the  case. 

To  render  errors  of  law,  oconrring  at  the  trial  and  excepted  te  at  the 
time,  available  in  this  Court,  they  must  be  made  the  ground  of 
a  motion  for  a  new  trial  and  specially  pointed  out  in  such  motion. 

APPEAL  from  the  Lagrange  Common  Pleaa. 

Hanna,  J. — Woolsey  aued  the  appellants  to  set  aside  an  ex- 
ecutory contract  for  the  conveyance,  by  them,  of  certain  lands 
to  him;  and,  also,  to  procure  the  reconyeyance  of  certain 
other  lands  transferred  to  them. 

Two  causes  were  averred :  fraud  of  defendants,  and  infancy 
of  phdntiff. 

Answer:  denial,  and  ratification  or  affirmance  of  the  con* 
tract,  after  the  plaintiff  had  full  knowledge  and  had  arrived 
at  his  majority.    Reply  in  denial. 

Trial  by  a  jury.  General  verdict  for  the  plaintii^  and  an- 
swers to  special  interrogatories.  Judgment  on  the  verdict, 
over  a  motion  for  a  new  trial,  and  a  motion  for  a  judgment 
for  defendants  on  the  special  findings,  notwithstanding  the 
general  verdict. 

The  evidence  is  in  the  record.  The  special  fibnding  is  that 
the  defendants  made  ^^  false  representations  in  regard  to  the 
contract,"  and  that  the  plaintiff  relied  upon  the  same  and 
his  own  judgment  both*  The  evidence  is  somewhat  conflict- 
ing upon  both  points;  so  much  so  that  we  can  not  disturb  the 
verdict  on  the  ground  that  it  is  not  sustained  by  the  evidence 
as  to  the  several  points. 

As  to  the  plaintiff  having  been  an  infant  at  the  time  of  the 
contract  there  is  no  dispute  here;  but  it  is  urged  that  the  spe- 
cial finding  that  he  did  not,  after  migority,  affirm  the  con- 
tract, is  not  sustained.  The  evidence  shows  that  about  Ibv 
months  after  he  became  of  age,  and,  perhaps,  more  than  once 
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after  that,  the  plaintiff  offered  to  surrender  the  property  pur- 
chased of  defendants  if  they  would  reconvey  to  him  the  prop- 
erty by  him  transferred,  and  return,  his  notes;  and  that  he 
even  proposed  to  pay  600  dollars  to  procure  a  rescission  of 
the  contract;  that  he  continued  in  the  possession  and  use  of 
the  property  purchased,  a  saw  mill  and  dwelling,  Ac.,  for  ten 
months  after  he  became  of  age,  using  and  claiming  it  as  his 
own;  made  a  small  payment  on  it,  and  repeatedly  offered  to 
sell  it;  and  did  about  the  time  he  left  it  sell  some  small  items 
of  castings  or  iron  belon^ng  to  the  same.  He  held  it  by  an 
article  of  agreement  for  a  deed,  upon  payment  of  some  1500 
dollars,  balance  of  deferred  payments  of  the  purchase-money. 
There  is  no  evidence  establishing  that  by  any  express  agree- 
ment, after  he  became  of  age,  he  ratified  the  contract  so  en- 
tered into  during  his  minority.    * 

Were  the  acts  and  circumstances  referred  to  sufficient  to 
affirm,  or  rather  do  they  tend  to  sustain  the  verdict  and  find-  ^ 
ing  of  the  jury — ^that  there  had  been  no  affirmance? 

The  question  appears  to  have  been  ftilly  submitted  to  the 
jury,  and  the  evidence  tends  to  sustain  the  finding  and  ver- 
dict. 

It  is  insisted  that  the  Court  erred  in  granting  a  continuance 
to  the  plaintiff  at  a  term  previous  to  the  trial,  on  the  affidavit 
of  his  attorney,  which  it  is  said  is  insufficient. 

It  is  not  shown  but  that  the  defendants  had  as  fetir  a  trial 
at  the  time  it  occurred  as  they  could  have  had  at  the  pre- 
vious term ;  no  injury  is  therefore  shown  to  have  resulted 
from  the  act.  Even  if  it  was  error,  wAich  we  need,  not  de- 
cide, it  should  not  reverse  the  judgment. 

A  question  is  made  in  the  brief  as  to  the  correctness  of  the 
ruling  in  admitting  a  copy  of  a  deed  in  evidence;  but  it  is 
insisted  on  the  other  hand  that  the  question  is  not  before  u% 
because  in  the  reasons  filed  for  a  new  trial  the  ruling  of  the 
Court  in  admitting  impropw  evidence  is  not  stated  specially. 
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See  Kent  v.  LatosoTiy  12  Ind.  675 ;  Humphreys  y.  MarshaUj  id. 
609 ;  Barnard  y.  Ghraham^  14  Ind.  822 ;  8nodgras8  y.  Huntj  15 
Ind.  274.  Under  these  anthorities  we  can  not  considor  the 
point. 

Per  CuriaTH. — ^The  judgment  ifl  affirmed,  with  costs. 

JR.  Parretty  for  the  appellants. 

J.  M.  Flaggy  for  the  appellee. 


Thb  Statb  ex  rel.  Long  v.  Lokg. 

No  appeal  lies  in  behalf  of  the  State  or  the  relator,  from  the  judg- 
ment of  a  justice  of  the  peace,  in  a  prosecution  for  surety  of  the 
peace. 

APPEAL  from  the  Tippecanoe  Common  Pleas.  ^ 
DAyisoN,  J. — James  Long^  the  relator,  on  complaint  before 
a  justice  of  the  peace,  prayed  surety  of  the  peace  against 
Daniel  Long.  The  justice,  upon  final  hearing,  discharged  the 
defendant  from  the  prosecution,  and  gaye  judgmeiit  against 
the  relator  for  the  costs  of  suit.  From  that  judgment  he  ap- 
pealed.  In  the  Common  Pleas  the  defendant  moyed  to  dis- 
miss the  appeal,  on  the  ground  that,  in  such  cases,  no  appeal 
lies  from  the  judgment  of  a  justice.  The  Court  sustained  the 
motion,  and  the  appeal  was  accordingly  dismissed.  Was  this 
ruling  correct? 

The  statute  which  prescribes  the  mode  of  proceeding  in 
cases  of  ^^  surety  of  the  peace,''  does  not  authorize  an  appeal, 
by  the  State  or  the  relator.  And  the  general  statute  regula- 
ting appeals  from  the  judgment  of  justices,  in  criminal  cases, 
allows  the  defendant,  but  not  the  State,  to  appeal  to  the  Com- 
mon Pleas.    2  R.  S.  pp.  498,  600,  501.    In  the  absence  of  any 
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* 

statutory  provision  allowing  the  appeal  in  qaefition^  we  most 
hold  that  it  was  correctly  dismissed. 

Per  Ouriam. — The  judgment  is  affirmed,  with  costs. 

LaRue  ^  Roysty  for  the  appellant. 


FiBBSTONB  V.   MlBHLXB. 


The  remedy  for  the  trial  of  the  right  of  property,  given  by  ohapter  5, 2 
B.  S.  p.  493,  et  seq,,  is  merely  cumulative,  and  does  not  forbid  re- 
sort to  the  ordinary  proceeding  in  the  nature  of  replevin. 

The  plaintiff,  in  an  action  in  attachment,  is  a  proper  party  defendant 
in  an  action  to  try  the  right  of  property  levied  upon  under  the  at- 
tachment writ,  where  he  had  assumed  the  control  of  the  writ,  and 
directed  the  officer  as  to  its  execution. 

APPEAL  from  the  Elkhart  Common  Pleas. 

IIanna,  J. — Suit  to  recover  possession  of  personal  property. 
Firestone  had  caused  an  attachment  to  issue  against  the  prop- 
erty of  a  person,  other  than  the  appellee,  which  was,  by  the 
officer,  levied  on  the  property  in  dispute.  The  officer  notified 
Miahler  of  such  facts.  In  two  paragraphs  of  the  answer, 
these  facts  are  pleaded.  One  paragraph  was  decided  to  be 
bad  on  demurrer,  and  the  other  was  not  noticed.  By  the  de- 
murrer, jthe  question  is  presented,  whether,  after  the  motion 
given,  the  appellee  was  confined  to  the  proceeding,  to  try  the 
right  of  property,  provided  in  chap.  5, 2  B.  S.  p.  498-7?  See, 
also,  sec;  169,  p.  67.  Or  whether  he  was  also  entitled  to  re- 
sort to  the  ordinary  proceeding  in  the  nature  of  replevin? 

We  are  of  opinion  that  the  remedy  given  in  chap.  5  was 
intended  to  protect  the  officer,  who  acted  in  good  faith,  and 
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purchasers  at  sales  under  such  proceedings;  but  that  so  &r  as 
the  plaintiff  in  the  writ  is  concerned,  it  is  merely  cumulative. 

A  question  is  made  as  to  whether  the  appellant  is  the 
proper  party  defendant.  The  lower  Court  said  to  the  jury, 
whether  rightfully  or  not,  we  need  not  inquire,  that,  if  the 
officer  had  seized,  by  virtue  of  the  writ,  the  property  of  a 
third  person,  by  mistake,  he  alone  was  the  proper  party  de- 
fendant, in  an  action  to  recover  the  same.  The  charge  ^ven, 
and  that  refused,  do  not  therefore  involve  that  question,  but 
do  involve  the  question  whether  the  plaintiff,  in  the  writ,  is  a 
proper  party  defendant  in  such  suit,  in  an  instance  where  he 
had  assumed  control  of  the  writ,  and  directed  the  officer  as 
to  its  execution;  which  direction  had  been  followed.  With- 
out doubt,  the  plaintiff,  in  the  attachment,  was,  under  the 
circumstances  named  in  the  instructions,  a  proper  party  de- 
fendant. Whether  the  officer  should  have  been  joined,  is  not 
made  a  question  in  due  time  and  proper  form. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Heath  ^  Hbwej  for  the  appellant.  ^'wq»<ms^^^^,^ -^^ 


./;' 
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*    LIBHARa. 

Paxtbbsok  and  Another  r.  Pbiob. 

The  conyiction  and  sentence  of  a  person  to  confinement  in  the  peni- 
tentiary, by  a  Court  haying  no  jurisdiction,  are  nullities/and  oao 
afford  no  protection  to  any  persons  keeping  him  in  confinement. 

Persons  holding  him  in  confinement  are  presumed  to  know  the  law, 
and  that  they  had  no  legal  right  to  imprison  him. 

The  person  so  imprisoned,  as  against  any  one  to  whom  some  benefit 
has  accrued  by  reason  of  his  imprisonment,  may  waive  the  tort^  and 
sue  him  upon  the  implied  aasumpsit. 
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Bat  the  role  is  different  as  to  any  person  who  was  a  party  to  his  con- 
finement, to  whom  no  benefit  accrued  by  reason  thereof;  because  as 
to  him  there  would  be  no  consideration  to  support  an  implied  as- 
sumpsit. 

APPEAL  from  the  Clark  Circuit  Court* 

WoRDBH,  J. — Suit  by  Prior  against  the  appellanta,  for  work 
and  labor.    Judgment  for  the  plaintiff. 

The  defendants  pleaded  separately  the  general  denial^  and 
some  special  defences,  to  the  latter  of  which  demurrers  were 
sustained.  We  deem  it  unnecessary  to  examine  the  special 
answers,  as  it  seems  to  us  that  the  substantial  facts  thus  set 
up  could  have  been  given  in  evidence  under  the  general  denial. 
The  cause  was  submitted  to  the  Court  for  trial  on  the  follow- 
ing agreed  statement  of  the  facts,  which  was  all  the  evidence 
given  in  the  cause,  viz : 

^^It  is  agreed  in  this  case,  that  the  plaintiff,  said  James 
Prior,  was  imprisoned  in  the  State  Prison,  in  the  custody  of 
said  MiUer,  as  warden  thereof,  under  and  by  virtue  of  a  judg- 
ment of  the  Court  of  Common  Pleas  of  Vanderburgh  county, 
a  certified  copy  of  which  judgment  is  filed  with  defendant's 
answer.  That  during  his  confinement  he  did  work  and  labor 
as  a  criminal;  said  work  and  labor  were  of  the  value  of  225 
dollars;  said  Patterson,  during  all  the  time  of  said  Prior^s  con- 
finement in  said  State  Prison,  was  the  lessee  thereof,  and  said 
work  and  labor  were  done  by  the  order  of  said  MiUer^  and  said 
Patterson  received  all  the  benefit  of  said  labor  as  such  lessee. 
The  time  of  said  Prior^s  confinement  commenced  on  the  12th 
of  September,  1853,  and  he  was  discharged  therefrom,  and  or- 
dered to  be  returned  to  the  sheriff  of  Vanderburgh  county 
upon  a  writ  of  habeas  corpus,  by  him  sued  out  on  the  first  day 
of  January,  1855.*' 

The  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  finding  was  properly  presented  on  a  motion  for  a  new 
trial. 
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Patterson  and  Another  v.  Prior. 

The  appellants  assign  errors  separately. 

At  the  time  the  appellee  was  convicted  and  sent  to  the 
penitentiary,  the  Court  of  Common  Pleas  had  no  jurisdiction 
in  that  behalf;  hence,  the  conviction  and  judgment  were  nul- 
lities, and  furnish  the  appellants  no  protection  for  the  tort 
committed  in  confining  him  in  the  penitentiary.  Patterson  v. 
Crawford^  12  Ind.  241.  The  appellants  must  be  presumed  to 
have  known  the  law,  and  that  they  had  no  legal  right  to  im- 
prison the  appellee,  or  cause  him  to  labor.  That  they  may 
have  been  responsible  to  him  in  some  form  can  not  be  doubted. 
They  undoubtedly  committed  a  tort,  and  the  question  here  is, 
whether  the  tort  can  be  waived,  and  an  action  maintained  on 
an  implied  assumpsit? 

We  will  first  examine  this  question  so  far  as  it  relates  to 
Patterson.  He,  it  seems,  was  the  lessee  of  the  penitentiary, 
and  received  all  the  benefit  of  the  appellant's  labor.  He  must 
be  presumed  to  have  assented  to  the  performance  of  the  labor, 
and  being  benefitted  thereby,  the  law  implies  a  promise  to 
pay  what  it  is  reasonably  worth.  It  was  held  in  Patterson  v. 
Crawfordy  supra,  that  where  labor  is  performed  for  the  benefit 
of  a  party  without  an  express  contract,  if  he  knows  it,  and 
tacitly  assents  to  it,  he  will  be  liable  on  an  implied  contract 
to  pay  a  reasonable  compensation  therefor.  In  our  opinion, 
so  far  as  Patterson  is  concerned,  the  tort  may  be  waived,  and 
an  action  be  maintained  on  the  implied  assumpsit.  The  case, 
however,  is  entirely  different  as  to  Miller j  the  warden  of  the 
penitentiary.  He  received  no  benefit  of  the  plaintiff'^s  labor, 
and  not  having  been  benefitted,  there  is,  as  to  him,  no  consid- 
eration to  support  an  implied  assumpsit  to  pay.  The  case  of 
Webster  et  aL  v.  Drinkwatery  5  Greenl.  R.  275,  is  much  in 
point,  where  it  was  held,  that  "the  party  committing  a  tort 
can  not  be  charged  as  upon  an  implied  contract,  the  tort  be- 
ing waived,  unless  some  benefit  has  actually  accrued  to  him." 
Per  Curiam. — ^The  judgment  against  Miller  is  reversed,  and 
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against  Patterson  it  is  affirmed.    Costs  to  be  apportioned  be* 
tween  Patterson^  and  Ptior,  the  appellee. 

W.  T.  OttOy  for  the  appellants. 

IL  Crawfordy  for  the  appellee. 


McCONAHA  V.   CaRR. 


The  word  U»timony  is  not  synonymous  with  the  word  evidence  as  re- 
quired by  the  30th  rule  of  the  Snpreme  Court  to  be  nsed  in  bills 
of  exceptions. 

APPEAL  from  the  Hancock  Common  Pleas. 

Per  Curiam. — This  was  an  action  by  Carr  against  the  ap- 
pellant.   Trial;  verdict  and  judgment  for  the  plaintiff. 

It  is  claimed  that  the  verdict  is  not  sustained  by  the  evi- 
dence, and  that  the  Court  erred  in  giving  and  refusing  in- 
structions. 

The  evidence  can  not  be  regarded  as  in  the  record.  Some 
testimony  is  set  out,  and  it  is  certified  that  ^Hhe  above  and 
foregoing  testimony  was  the  testimony,  and  all  the  testimony, 
given  in  the  said  cause."  This  was  not  a  compliance  with 
tlie  30th  rule.  It  has  been  held  in  several  cases  that  the  word 
"testimony"  is  not  synonymous  with  evidence. 

No  special  objection  has  been  pointed  out  to  the  instruc- 
tions given,  and  we  think  they  are  right  as  applied  to  a  state 
of  facts  that  might  have  been  proven.  The  instructions  re- 
fused, if  right  in  the  abstract,  may  have  been  refused  because 
inapplicable  to  the  case  made  by  the  evidence. 

The  judgment  below  is  affirmed,  with  costs. 

T.  D.  ff  R.  L.  WalpoUj  for  the  appellant. 
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Shafer  v.  The  State. 

Case  and  Another  v.  Thb  Stats. 

No  infonnation  in  the  record,  and  therefore  no  jnrisdietion  appears 
to  have  existed  in  the  Court  to  try  the  eaoae. 

APPEAL  from  the  Greene  Common  Pleae. 

Per  Curiam. — ^In  this  case  the  appellants  were  sent  to  the 
penitentiary  on  a  supposed  charge  of  burglary;  but  there  is 
no  information  against  them  contained  in  the  record,  and 
nothing  to  show  the  jurisdiction  of  the  Court  below  over  the 
supposed  offence. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 

The  Clerk  will  give  the  proper  notice  for  the  discharge  of 
the  prisoners. 

J.  E.  McDonald^  A.  L.  Boache^  H.  S.  Toudey  and  Henry  C. 
HiUj  for  the  appellants. 

Henry  Burns^  for  the  appellee. 


Shafsr  v.  Thb  Statb. 


The  costs  in  a  criminal  case  are  matters  of  private  right,  and  consti- 
tute a  mere  indebtedness,  for  which,  in  the  absence  of  fraud,  a  de- 
fendant  can  not  be  ordered  to  be  imprisoned. 

APPEAL  from  the  Cass  Common  Pleas. 

Per  Curiam. — ^Prosecution  for  selling  liquor  without  license. 
The  information  is  in  this  form:  '^  William  W.  Shvler,  pros- 
ecuting attorney  for  the  Common  Pleas  district  composed  of 
the  counties  of  Cass^  Miamiy  Wabash^  FuUon  and  Kosciusko^ 
would  inform  the  Court  that  on  the  15th  of  Decevnber^  1860, 
at  the  county  of  Cass^  one  Andrew  Skafer  did  then  and  there 
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unlawfally  sell  intoxicating  liquorfi,  by  a  less  quantity  than  a 
quart  at  a  time,  to- wit:  one-half  gill  of  whisky,  to  one  John 
h.  Shirk,  for  the  sum  of  five  cents;  the  said  Andreto  not  be** 
ing  licensed,"  &c.     (Signed,)  « W.  W.  Bhulbr." 

Defendant  moved  to  quash  the  information,  but  his  motion 
was  (Overruled,  and  thereupon  he  answered  thus:  ^ The  de- 
fendant says  that  the  State  should  not  maintain  her  action  in 
this  case,  because  he  says  that  William  W.  Shuler,  by  whom 
the  information  in  this  case  purports  to  have  been  filed,  is  not 
the  district  pros^uting  attorney  in  this  Court,  and  was  not 
when  said  information  was  filed."  Demurrer  to  the  answer 
sustained.  The  cause  was  then  submitted  to  a  jury,  who 
found  the  defendant  guilty,  and  assessed  his  fine  at  five  dol* 
lars.  Motion  for  a  new  trial  denied,  and  judgment,  that  de- 
fendant be  fined,  &c.,  ^^and  pay  the  costs  in  that  behalf 
expended,  and  stand  committed  until  the  fine  and  costs  are 
paid  or  replevied."  As  the  information  on  its  face  seems  to 
be  unobjectionable,  the  motion  to  quaah  was  correctly  over- 
ruled. The  answer  is  defective  because  Shuletj  though  not 
the  regular  prosecuting  attorney^  niay,  for  aught  that  appears, 
have  acted  in  the  matter  of  filing  the  information,  under  a 
Tpro  tern,  appointment  of  the  Court.  Dukes  v.  The  State^  11 
Ind.  557. 

The  judgment,  so  far  as  it  orders  the  defendant  to  stand 
committed  until  the  costs  are  paid  or  replevied,  is  erroneous; 
Thompson  V.  The  States  16  Ind.  516;  and  must  be  reversed. 
For  all  else  it  is  affirmed. 

L.  Chamderlirij  for  the  appellant. 
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Reed  v.  Amifitrong. 

Reed  v.  Armstrong. 

A  tender,  followed  by  bringing  the  money  into  Court,  is  regarded  «8 
a  payment  at  the  time,  and  the  person  pleading  it  can  not  withdraw 
the  money  so  deposited,  whether  the  verdict  be  for  the  same,  or  a 
greater  amount  than  the  sum  tendered,  but  the  same  must  be  paid 
to  the  plaintiff. 

APPEAL  from  the  Fayette  Common  Pleas. 

Eanna,  J. — Suit  to  recover  the  value  of  one  "pen  full  of 
corn."  Answer,  a  tender  and  the  statute  of  frauds.  Reply, 
denial:  Demurrer  to  the  reply.  The  reply  v^ras  good  as  to 
the  paragraph  of  the  answer  averring  a  tender,  and  as  to  the 
other,  in  the  particular  form  in  which  the  answer  was  pleaded^ 
it  was  also  good. 

Trial  by  jury,  verdict  and  judgment  for  the  plaintiff. 

It  is  insisted  that  the  evidence  does  not  sustain  the  verdict, 
and  that  the  Court  erred  in  instructions  given  and  refused. 

The  plaintiff  and  defendant  were  each  sworn,  and  differed 
in  their  statements  as  to  whether  the  defendant  was  confined, 
by  the  terms  of  the  contract,  to  take  a  certain  pen  of  corn  at 
a  fixed  price,  or  none;  or  whether  he  had  the  privilege  of 
taking  the  same  or  200  bushels  thereof  at  an  agreed  price. 
The  person  called  to  witness  the  contract  agreed  with  the 
plaintiff.  This  made  such  a  case  as  forbids  our  disturbing  the 
verdict  on  that  point. 

We  see  no  error  in  the  instructions  given ;  that  refused  is 
substantially  embodied  in  those  given.  The .  record  appears 
to  show  a  case  for  the  plaintiff,  so  far,  that  no  ^rror  is  pre- 
sented that  should  reverse  the  judgment. 

The  verdict  specially  found  that  there  was  no  tender  proved. 
Afterwards  the  defendant  moved  the  Court  to  permit  him  to 
withdraw  the  sum  deposited  with  such  paragraph  of  the  an- 
swer, which  was  overruled.  Was  the  ruling  correct  ?  We 
think  it  was,  if  our  statute,  permitting  a  stay  of  execution, 


MAY  TEKM,  1862.  447 

Compher  v.  The  State. 

does  not  change  the  rule  on  that  sabject.  1  Tidd's  Practice, 
622  and  notes.  That  a  change  is  not  thereby  effected,  we  re- 
gard as  manifest,  when  we  recollect  that  a  tender  followed  by 
bringing  the  money  into  Court  is  treated  as  a  payment  at  the 
time.  If  the  tender  is  sustained  by  proof,  and  thus  made 
good,  the  plaintiff  does  not  recover  unless  he  ean  show  the 
sum  BO  tendered  was  insufficient.  So  if  the  money  is  ac- 
cepted, taken  out  of  Court  by  the  plaintiff  before  verdict, 
and  the  pleading  so  shaped  as  to  continue  litigation  for  a 
balance  still  supposed  to  be  due,  the  judgment  should  only  be 
for  the  amount  found  due  over  and  above  that  so  taken  out 
of  Court.  If  it  is  not  accepted  nor  taken  out  of  Court,  but 
a  greater  sum  found  due,  still  the  defendant  can  not  retain  it, 
but  it  must  remain  as  a  payment  on  said  sum  so  found  due. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

John  S.  Beidy  for  the  appellant. 

NeUon  TrusUry  for  the  appellee. 


CoMPHBB  17.  Thb  Stats. 


In  prosecntions  for  selling  intozioatiDg  liquor,  without  a  license,  it 
must  distinctly  appear  that  the  liqnor  was  drunk  in  the  defendant's 
house,  out-house,  yard,  garden,  or  the  appurtenances  thereto  be- 
longing. 

APPEAL  from  the  Henry  Conmion  Pleas. 

Davison,  J. — This  was  a  prosecution  under  ^^an  act  to 
regulate  and  license  the  sale  of  spirituous  and  intoxicating 
liquors,^'  &c.  Section  10  of  that  act  provides  thus:  ^^  Any 
person,  not  being  licensed,  &c.,  who  shall  sell  or  barter    *    * 
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any  intoxicating  liquor  to  be  drank  in  his  house,  ont-house, 
yard,  garden,  or  the  appurtenances  thereto  belonging,  shall  be 
fined,"  &c.  Acts  1859,  p.  294.  The  information  charges,  in 
substance,  that  Compherj  who  was  the  defendant,  on,  &c.,  at, 
&c.,  sold  one  quart  of  spirituous  and  intoxicating  liquor  to 
John  B.  MUlikinj  in  violation  of  the  above  provision  of  the 
statute. 

The  Court  tried  the  cause  and  found  the  defendant  guilty. 
Motion  for  a  new  trial  denied,  and  judgment  upon  the  find- 
ing, &c. 

The  appellant  assigns  but  one  error,  namely :  The  insuffi- 
ciency of  the  evidence  to  sustain  the  finding.  The  evidence 
is  upon  the  record,  and  is  substantially  as  follows:  l^ephen 
Con/y  a  witness,  testified  that  on  the  25th  of  Marchy  1861,  he, 
witness,  John  B,  JUiUikinj  and  three  or  four  others  met  in  de- 
fendant's grocery,  at  CircleviUe^  in  Henry  county,  to  receive 
payment  for  their  hogs.  After  they  had  transacted  their  busi- 
ness, some  one  of  them  proposed  that,  as  it  was  a  cold  day, 
they  should  have  some  liquor.  MUlikin  inquired  if  the  de- 
fendant kept  good  liquor,  was  told  that  he  did,  and  then 
called  for  a  quart;  the  defendant  drew  him  a  quart  of  rye 
whisky,  and  set  it  on  the  window,  stating  at  the  time  that 
they  must  take  the  whisky  away  from  the  house  to  drink  it, 
for  he  did  not  want  to  violate  the  law;  that  they  could  take 
it  out  yonder  to  the  stable.  MiUikin  took  the  liquor  and  paid 
80  cents  for  it.  They  went  across  a  space  of  ground  between 
the  grocery  store  and  an  unoccupied  dwelling  house,  about 
two  and  one-half  rods  from  the  grocery,  on  the  opposite  side 
of  the  dwelling  house  from  the  grocery,  and  about  half  way 
between  the  dwelling  house  and  the  stable,  and  in  the  same 
enclosure  in  which  the  grocery  stands,  and  there  they  drank 
the  liquor.  Damd  Cory,  another  witness,  testified  that  on 
the  25th  of  March^  1861,  the  grocery  store  was  occupied  by 
the  defendant.    It  stands  on  the  north-west  corner  of  the  lot 
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fronting  a  street  on  the  north  and  on  the  west,  the  stable  and 
dwelling  house  spoken  of  by  the  first  witness^  both  standing 
on  the  same  lot,  or  rather  two  lots,  with  no  partition  fence 
between  them,  making  about  one-half  acre  of  ground.  One 
Silas  Shafer  held  the  fee  simple  of  the  whole  premises,  and 
was  occupying  and  controlling  all  except  the  grocery  store, 
which  he  had  rented  to  the  defendant  Shafer  used  the  sta- 
ble for  his  own  horses,  and  the  ground  on  which  the  liquor 
was  drunk,  for  his  garden.  This  was  all  the  evidence  given 
in  the  cause.  And,  as  understood  by  us,  it  was  plainly  insuffi- 
cient to  authorize  the  finding.  The  defendant,  when  he  sold 
the  liquor  to  MiUikinj  very  distinctly  told  him  that  it  must  be 
taken  away,  in  effect,  that  it  should  not  be  drunk  on  the 
premises;  and  the  liquor  was  accordingly  taken  away.  It 
was  not  '^  drunk  in  the  defendant's  house,  out-house,  yard  or 
garden,  or  the  appurtenances  thereto  belonging,"  but  at  a 
place  over  which  he  had  no  control.  The  result  is,  the  Oourt 
erred  in  its  refusal  to  grant  a  new  triaL 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded. 

James  Broum^  for  the  appellant 

W.  F.  Walker,  for  the  State. 


Waltz  v.  Waltz. 


If  an  applicant  for  divorce  has  been  a  bona  fide  resident  of  the  State 
for  one  year  before  filing  his  petition,  and  is  a  honafide  resident  at 
the  time  of  sach  filing,  non-residence  at  the  time  of  trial,  will  not 
4ivest  the  jarisdiction  of  the  Court. 

.    ATT  KAL  from  the  BaHholomew  Oiicnit  Court 
Vol.  XVm.— 29 
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Hanna,  J. — The  only  question  in  this  case  is,  whether  an  ap- 
plicant for  divorce  must  not  only  be  a  resident  in  good  faith 
of  the  county  at  the  time  the  application  for  divorce  is  insti- 
tuted, but  also  at  the  time  of  the  trial. 

The  statute  is  as  follows:  "Divorces  may  be  decreed  by 
the  Circuit  Courts  of  this  State,  on  petition  filed  by  any  per- 
son who,  at  the'time  of  the  filing. of  such  petition,  shall  have 
been  a  bona  fide  resident  of  the  State  one  year  previous  to 
the  filing  of  the  same,  and  a  resident  of  the  county  at  the 
time  of  the  filing  such  petition.''    Acts  1859, 108. 

We  suppose  this  statute  does  not  admit  of  any  interpreta- 
tion different  from  its  literal  reading;  that  if  the  applicant 
was  in  good  faitli  a  resident,  at  the  time  named,  non-residence 
at  the  time  of  trial  would  not  prevent  the  Court  from  acting 
in  the  premises. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

B.  HUly  for  the  appellant. 


Cabmon  v.  Thb  State 


An  information  for  a  violation  of  the  liquor  law  which  charges  a  sale 
of  whisky  without  averring  that  it  was  intoxicating  liquor,  is  good, 
because  the  Gonrt  judicially  knows  that  whisky  is  intoxicating. 

On  an  application  for  a  continuance  for  testimony  of  a  witness,  who 
wonld  swear  that  the  alleged  minor,  to  whom  the  liquor  was  sold, 
at  the  time  of  the  sale,  represented  that  he  was  of  age,  and  had  the 
appearance  of  being  of  age,  and  that  the  defendant  had  good  rea- 
son to  believe  he  was  of  age,  if  the  State  will  admit  that  he  made 
snch  representations  and  had  such  appearance,  the  defendant  can 
demand  no  more  and  must  go  to  trial. 
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APPEAL  from  the  Warren  Common  Pleas. 

PsREiNSy  J- — The  State  prosecuted  and  committed  Cannon 
upon  a  charge  of  selling  "whisky"  to  a  minor.  It  is  con- 
tended that  an  affidavit  or  information  simply  charging  a  sale 
of  whisky,  without  averring  that  whisky  is  an  intoxicating 
liquor,  is  bad. 

We  do  not  think  so.  The  Court,  from  its  general  knowl- 
edge, can  judicially  say  that  whisky  is  an  intoxicating  liquor; 
and  the  jury  might  so  find  upon  their  general  knowledge. 
Commonwealth  v.  Peckham.,  2  Gray  (Mass.)  p.  514. 

If  the  defendant  could  prove,  on  the  trial,  that  the  article 
he  sold  was  not  intoxicating,  he  would  disprove  that  it  was 
whisky,  in  the  conventional  sense  of  that  term,  and  in  the 
statutory  sense,  no  matter  what  it  might  be  designated  in  the 
indictment  or  evidence. 

Before  trial,  Carmon  applied  for  a  continuance  on  account 
of  the  absence  of  one  Johnson^  whose  testimony  he  desired 
to  procure.  He  swore  that  he  expected  to  prove  by  Johnson 
that  at  the  time  that  he,  the  defendant,  sold  the  liquor  to  the 
minor,  said  minor  represented  himself  to  be  of  age,  and  had 
the  appearance  of  being  of  age,  and  that  defendant  had  good 
reason  to  believe  said  minor  was  of  age. 

The  State  offered  to  admit  that  the  minor  averred  to  the 
defendant  that  he  was  of  age,  and  that  he  had  the  appearance 
of  being  so,  and  then  demanded  that  the  trial  should  proceed. 
The  defendant  insisted  that  the  State  should  further  admit 
that  he  had  good  reason  to  believe  the  minor  to  be  of  age, 
but  the  Court  held  differently. 

"We  think  the  Court  did  not  err.  Whether  the  defendant 
had  good  reason  to  believe  the  minor  in  question  to  be  an 
adult,  was  a  conclusion^to  be  deduced  by  the  jury,  or  rejected,  * 
from  all  the  evidence  which  might  be  given  on  the  trial  of 
the  cause;  which  evidence  would  consist  of  facts.  The  wit- 
ness whose  testimony  was  sought  would  not  have  been  allowed 
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to  testify  that  the  defendant  had  good  reason,  &c.  He  would 
have  been  allowed  to  State  that  the  minor  told  the  defendant 
he  was  an  adult,  and  that  he  had  the  appearance  of  being  so. 
This  was  all  the  matter  set  forth  in  the  affidavit  that  the  wit- 
ness would  have  been  allowed  to  testify  to,  had  he  been 
present. 

Per  Guriam. — The  judgment  is  affirmed,  with  costs.  (1) 

Broimi  ^  Farkj  for  the  appellant. 

Henry  Jf.  Nourse,  for  the  State. 

(1)  Two  other  causes,  between  the  same  parties,  on  precisely  simi- 
lar informations,  and  like  pleadings  and  evidence,  are  affirmed  for  the 
reasons  given  in  the  above  cause. 
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The  law  providing  for  the  organization  of  railroad  companies,  and  for 
receiving  subseriptions  to  the  stock  thereof,  enters  into,  forms  part, 
and  determines  the  effect  of,  subseriptions,  as  fully  as  if  it  were 
written  out  and  formed,  in  terms,  a  part  of  the  contract  of  sub- 
scription. 

When,  under  the  general  railroad  law  of  1852,  an  incipient  organisa- 
tion has  been  effected,  and  50,000  dollars  or  more  of  the  capital 
stock  subscribed,  and  articles  of  association  duly  executed,  and  a 
copy  thereof  filed  in  the  office  of  the  Secretary  of  State,  the  cor- 
poration acquires  a  competent  legal  existence,  with  all  the  rights 
and  powers  coni^rred  upon  it  by  that  litw,  including  the  right  to 
demand  and  sue  for  calls  or  installments  upon  the  stock  subscribed, 
whether  the  whole  amount  requisite  to  complete  the  enterprue  has 
been  subscribed  or  not. 
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APPEAL  from  the  AUen  Circuit  Court. 

WoRDENy  J. — This  waa  an  action  by  the  railroad  company 
against  tlie  aj^ellant,  upon  a  subscription  to  the  capital  stock 
o^  the  company.    Judgment  for  the  plaintifil 

The  defendant,  it  appears,  was  one  of  the  subscribers  to 
the  articles  of  association,  and  subscribed  for  ten  shares  of 
stock,  at  50  dollars  per  share.  The  articles  of  association 
fixed  the  amount  of  capital  stock  at  2,500,000  dollars,  to  con- 
sist of  shares  of  50  dollars  each,  with  a  provision  for  the  in- 
crease of  thje  stock  from  time  to  time.  The  terms  of  the 
subscription  required  payment  to  be  made  to  the  company, 
or  the  board  of  directors,  ^^in  such  proportions,  and  at  such 
times,  as  they  or  their  successors  might  from  time  to  time  or- 
der or  require."  Subscriptions  to  tiie  articles  of  association 
were  received  to  the  amount  of  only  60,800  dollars. 

The  ground  relied  upon  for  a  reversal  is,  that  as  the  whole 
amount  of  the  capital  stock,  as  fixed  in  the  articles  of  associa- 
tion, has  not  been  subscribed  for,  no  calls  cfui  be  made,  nor 
will  an  action  lie  upon  the  subscription  thus  made. 

In  support  of  this  position,  several  authorities  are  cited^  and 
amongst  others,  the  case  of  Stonekam  Branch  Bailroad  Co.  t. 
Gould,  '2  Gray  277.  In  the  case  cited,  it  was  said  by  the 
Court,  that  **it  is  a  rule  of  law  too  well  settled  to  be  now 
questioned,  that  when  the  capital  stock  and  the  number  of 
shares  are  fixed  by  the  act  of  incorporation,  or  by  any  rate, 
or  by-law  passed  conformably  to  the  act  of  incorporation, 
no  assessment  can  be  lawfully  made,  on  the  share  of  any  sub- 
scri'ber,  until  the  whole  number  of  shares  has  been  taken." 
The  following  cases,  also  cited  by  counsel  for  the  §ppeUant, 
tend  more  or  less  strongly  to  sustain  the  position  assumed. 
Salem  MiU  Dam  v.  Bopes,  6  Pick.  28,  and  the  same  case,  9 
Pick.  187;  Central  Turnpike  Co.  v.  Valentine,  10  id.  142;  Cabot 
^  Wi8t  Bridgefield  Bridge  Co.  v.  Chapin,  et  cd.,  6  Cush.  50; 
Worcester  ^  Nashua  B.  B.  Co.  v.  Hind,  8  id.  110;  Old  Town  ^ 


464  SUPREME  COURT  OF  INDIANA. 

Hoagland  v.  Tke  Cincinnati  and  Fort  Wayne  Bailroad  Co. 

JjincolnB.  B.  Co.  v.  Veazicj  89  Maine  671;  Penobscot  ^  Km  R. 
B.  Co.  V.  DunUj  89  MdAnebdb;  Littleton  Man.  Co.  v.  Parker,  14 
N.  H.  543;  Contoocook  Valley  B.  B.  Co.  \^  Barker,  82  N.  H. 
863;  New  Hampshire  Central  B.  B.  v.  Johnson,  10  Foster  890. 
See,  also,  4  Man.  Grang.  A  Scott  404;  5  Mees.  &  Welby,  2;  1 
Mood.  A  Mai.  151 ; «  Bing.  776. 

Whatever  may  be  the  intrinsic  merits  of  these  decisions, 
and  whatever  weight  should  be  attached  to  them  as  the  adja- 
dications  of  Courts  of  unquestioned  ability,  still  they  should 
not  be  allowed  to  control,  if  our  statute,  under  which  the 
subscription  in  question  was  made,  will  not  admit  the  appli- 
cation of  the  doctrine  established  by  them. 

It  may  be  remarked,  that  the  law  providing  for  the  organi- 
zation of  railroad  companies,  and  for  receiving  subscriptions 
to  the  stock  thereof,  enters  into,  forms  part,  and  determines 
the  effect  of  subscriptions,  as  fully  as  if  it  were  written  out 
and  formed,  in  terms,  a  part  of  the  contract  of  subscription, 
Woolfaulk  V.  The  State,  10  Ind.  582. 

The  first  section  of  the  act  for  the  incorporation  of  railroad 
companies,  (1  R.  8.  1852,  p.  409,)  provides,  that  when  stock 
to  the  amount  of  50,000  dollars  (or  1,000  dollars  for  each  and 
every  mile  of  the  road,)  shall  have  been  subscribed,  the  sub- 
scribers shall  elect  directors,  and  subscribe  articles  of  associa- 
tion, setting  forth  the  name  of  the  corporation,  the  amount 
of  the  capital  stock  of  the  company,  (which  may  afterwards 
be  increased,)  the  number  of  shares  of  which  the  stock  shall 
consist,  the  number  and  names  of  the  directors,  the  names  of 
the  places  from  and  to  which  the  proposed  road  is  to  run,  and 
the  counties  through  which  it  is  to  pass,  and  its  length,  as 
near  as  may  be. 

The  second  section  provides  for  filing  a  copy  of  the  articles 
of  association  in  the  oflice  of  the  Secretary  of  State.  This 
being  done,  the  organization  is  perfect.  The  corporation  is 
brought  into  existence  with  all  the  rights  and  powers  eon- 
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ferred  upon  it  by  the  act  in  question;  among  which  is  the 
power  to  procure  the  right  of  way,  construct,  and  operate  the 
proposed  road.  All  this  may  be  done,  although  only  50,000 
dollars  has  been  subscribed  to  the  capital  stock,  whatever  may 
be  the  amount  fixed  upon  as  the  entire  capital  stock.  This 
would  seem  to  imply,  necessarily,  the  power  to  collect  the 
subscriptions  thus  made,  in  order  to  proceed  with  the  work. 
But  the  right  to  thus  make  collections  is  not  left  to  implica- 
tion. The  eighth  section  provides,  that  "it  shall  be  lawful  to 
call  in  and  demand  from  the  stockholders  respectively,  any 
sums  of  money  by  them  subscribed,  in  such  payments  or  in- 
stallments as  the  directors  shall  deem  proper." 

Thus  the  law  provides  for  the  organization  of  the  company 
when  50^000  dollars  shall  be  subscribed  to  its  stock,  (let  the 
amount  of  capital  stodc  be  what  it  may,)  and  for  the  exercise 
of  its  corporate  franchises,  as  well  as  for  the  calling  in  of  the 
amounts  subscribed.'  The  contract  of  subscription  must  be 
deemed  to  have  been  made  with  a  view  to  the  law,  and  the 
right  of  the  company  to  call  in  such  subscriptions;  and  it 
would  seem  to  be  clear  that  a  subscription  for  the  whole 
amount  of  the  capital  stock  fixed  upon,  can  not  be  a  condition 
precedent  to  the  right  of  the  company  to  collect  subscriptions. 
But  authorities  are  not  wanting  to  support  this  view;  indeed, 
the  only  authorities  that  we  are  aware  of,  based  upon  statutes 
similar  to  the  one  under  consideration,  fully  sustain  it.  The 
Newcastle  ^c,  Turnpike  Company  v.  Bell^  8  Blactf.  584,  is  in 
point.  There  the  corporation  was  created  with  a  capital 
stock  of  100,000  dollars,  but  with  the  right  to  exercise  its 
corporate  franchises  when  300  dollars  should  be  subscribed. 
It  was  held,  that  a  subscription  of  the  whole  amount  was  not 
a  condition  precedent  to  the  right  of  collecting  the  subscrip- 
tions made.  The  case  of  The  Schenectady^  ^c.  Plank  Road 
Co.  V.  Thatcher^  1  Kernan,  102,  is  also  directly  in  point.  The 
following  extract  from  the  opinion  of  the  Court  in  that  case 
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will  show  the  point  decided,  and  the  ground  of  the  decision, 
being  in  every  respect  applicable  here.  Says  Parker^  X,  de* 
livering  the  opinion :  x 

^'Kor  was  it  necessary  that  the  whole  amount  of  stock 
should  have  been  subscribed,  before  calls  for  installments 
could  be  made.  The  act  not  only  makes  no  such  require- 
ment, but  it  expressly  permits  the  directors  of  any  company 
incorporated,  &c.,  to  require  payment  of  the  sums  subscribed 
to  the  capital  stock,  at  such  times  and  in  such  proportions  as 
they  shall  see  fit.  It  first  authorizes  an  incorporation  to  take 
place  in  subscribing  a  certain  amount,  and  then,  in  section  89, 
authorizes  the  directors  to  require  payment  of  the  ^sums  sub- 
scribed.' The  decisions,  therefore,  in  the  Courts  of  Massa- 
chusetts^ relied  on  by  the  defendant's  counsel,  are  entirely  in- 
applicable. The  same  amount  of  stock  subscriptions  which, 
is  necessary  to  the  organization  of  the  company,  is  all  that  is 
requisite,  as  preliminary  to  a  call  for  its  payment  by  install- 
ments." 

In  the  case  of  Kennebec^  ^<?.,  JR.  B.  Co.  v.  JerviSj  84  Maine, 
860,  it  was  held,  that  ^' where  the  amount  of  stock,  which  a 
corporation  may  hold,  is  not  fixed  in  the  charter^  and  the  cor- 
poration has  voted  what  the  amount  should  be,  it  is  not 
requisite,  in  order  to  a  valid  assessment  upon  the  shares  of  a 
member,  that  the  whole  of  that  amount  should  have  been 
subscribed  for,  although  his  subscription  was  made  ailer  the 
vote  was  pa^ed.'' 

These  considerations  and  authorities  would  seem  to  place 
the  point  beyond  all  doubt;  bjit  there  is  another  provision  in 
the  statute  which  renders  the  conclusion  arrived  at  irresistible. 
The  nineteenth  section  of  the  statute  in  question  authorizes 
the  company  to  borrow  money  for  completing  or  operating 
the  road,  and  to  issue  her  bonds  therefor,  ^'and  the  directors 
of  the  company  may  confer  on  any  holder  of  any  bond  issued 
for  money  borrowed  as  aforesaid,  the  right  to  convert  the 
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principal  dae,  or  owing  thereon,  into  stock  of  said  company, 
at  any  time  not  exceeding  fifteen  years  from  the  date  of  said 
bond,  under  such  regulations  as  the  company  may  adopt/' 

This  provision  clearly  excludes  the  idea  that  the  whole  of 
the  stock  should  be  subscribed  for,  before  calls  can  be  made 
on  that  which  is  taken  by  subscription. 

A  part  of  the  stock  may  be  taken  by  subscription,  and  a 
part  by  the  conversion  of  bonds  into  stock. 

The  subscribers  for  stock  agree,  having  in  view  the  law, 
that  they  will  take  a  given  number  out  of  the  whole  number 
of  shares  fixed  upon,  not  upon  condition  that  the  whole  num- 
ber shall  be  subscribed  for,  but  with  the  express  provision  in 
the  law,  which  constitates  a  part  of  their  contract,  that  a  part 
may  be  taken  by  the  conversion  of  bonds  into  stock. 

We  are  of  opinion  that  there  is  no  error  in  the  record. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Moses  Jenkinson,  J.  Brackenridge^  and  William  H.  Comhs^ 
for  the  appellant. 

Withers  ^  Morris^  for  the  appellee. 


Boyle  v.  The  Crawfordsvillb,  Frankfort  and  Fort  Waynb 
Railroad  Compant. 

APPEAL  from  the  Clinton  .Common  Pleas. 

Per  Curiam. — Suit  by  the  railroad  company  against  Bm/le 
upon  a  subscription  of  stock. 

The  capacity  of  the  plaintiff  to  sue  is  admitted.  The  exe* 
cution  of  the  subscription  is  admitted.  The  subscription  is 
payable  in  cash,  is  shown  to  have  been  due  before  suit  insti- 
tuted, and  the  amount  is  specified  in  it. 
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The  defendant,  in  answer,  sets  up  matter  in  avoidance. 

He  alleges  that  the  articles  gave  him  the  privilege  of  dis- 
charging his  cash  subscription  by  work  on  tjie  railroad ;  but 
he  does  not  show  that  he  ever  applied  to  the  company  for  it 
If  he  had  so  applied,  the  company  might  have  taken  efficient 
measures  to  have  secured  him  his  right  as  a  sub-contractor. 
He  did  take  a  sub-contract  from  an  original  contractor,  but 
the  railroad  company  was  no  party  to  the  agreement ;  and  the 
agreement  did  not  bind  the  original  contractor  to  furnish  the 
work  to  the  sub-contractor,  in  any  fixed  time;  and  the  sub- 
contract has  not  been  performed,  from  whose  fault  is  not  made 
dear  by  the  evidence.  The  jury  allowed  the  defendant  the 
value  of  what  he  had  done. 

The  case  was  fairly  tried;  the  defendant  was  defeated  for 
want  of  a  defence.  He  complains  that  the  Court  did  not 
allow  him  to  prove  that  he  was  to  work  out,  under  his  con- 
tract, the  stock  of  other  subscriber  as  well  as  his  own.  The 
evidence  was  immaterial,  even  if  legal,  as  he  had  not  worked 
out  the  amount  of  his  own. 

The  judgment  is  affirmed,  with  costs. 

McDonald  ^  JRoache,  and  Suit,  Cowan  ^  SimSj  for  the  ap- 
pellants. 

Purden  ^  Davidson^  for  the  appellee. 


RiELAT  V.  Whitchbr  and  Another. 

In  order  io  justify  an  attachment  against  a  party,  or  a  dismissal  or 
contiDuance  of  his  cause,  for  failure  to  discharge  a  rule  for  answers 
to  interrogatories,  such  rule  should  prescribe  a  time  within  which 
such  answers  should  be  filed. 
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And,  it  would  seem,  that  if  steps  are  taken  in  the  nsual  manner  to 
procure  the  testimony  of  a  party,  and  he  fails  to  appear,  cause 
should  be  shown  before  a  continuance  should  be  granted,  and  that 
answers  to  interrogatories  are  no  more  than  testimony,  and  the  same 
rule  should  apply  upon  default  as  to  such  answer. 

Duplicity  is  not  ground  of  demurrer. 

APPEAL  from  the  Knox  Common  Pleas. 

Hanna,  J. — Suit  on  three  notes  described  in  one  paragraph 
of  the  complaint. 

Answer:  1.  Denial.  2.  Accord  and  satisfaction  as  to  the 
first  two  notes  in  the  order  of  their  dates,  and  execution  of 
the  third,  for  the  balance  then  due.  8.  Payment  of  the  first 
two  notes. 

Perhaps,  in  the  original  record  it  did  not  clearly  appear  that 
a  reply  to  the  third  paragraph  of  the  answer  had  been  filed. 
That  is,  however,  remedied  by  the  amended  record  filed. 
Replies,  then,  in  denial  as  to  the  second  and  third  paragraphs  of 
the  answer,  and  therefore  the  error,  if  there  was  such,  assigned 
upon  the  want  of  a  /eply  to  the  third  paragraph  is  obviated. 
With  the  answer  the  defendant  filed  interrogatories,  addressed 
to  the  plaintiffs,  with  reference  to  the  facts  set  up  in  the  said 
second  and  third  paragraphs.  !N'o  affidavit  accompanied 
them.  The  Court  entered  a  rule  that  they  should  be  an- 
swered. Upon  the  calling  of  the  cause  for  trial  they  remain- 
ed unanswered,  and  the  rule  not  in  any  way  discharged.  The 
defendant  moved  to  dismiss  the  suit,  and  also  to  continue  the 
case,  for  the  failure  to  answer  said  interrogatories.  No  affida- 
vits were  filed  upon  which  to  base  or  sustain  the  motions. 
The  plaintiflT's  attorney  filed  an  affidavit  of  their  non-residence 
in  the  State,  and  that  they  had  not  been  present  during  the 
term,  &c.  The  Court  overruled  the  motions  made  by  the  de- 
fendant. Trial ;  judgment  for  the  plaintiffs  for  the  full  amount 
of  all  the  notes.    Following  the  case  of  Meredith  v.  Lackey ^  it 
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would  seem  there  was  no  error  in  the  ruling  of  the  case  on 
these  motions.  If  the  defendant  had  taken  the  proper  steps 
to  procure  the  evidence  of  the  plaintiffs,  as  in  ordinary  pro- 
ceedings for  witnesses,  we  suppose,  upon  their  failure  to  ap- 
pear as  such,  cause  should  have  been  shown  before  a  contin- 
uance would  have  been  granted  in  consequence  of  their 
absence.  Their  answers  to  interrogatories  would  have  been 
no  more  than  evidence.  But  it  is  said  the  rule  was  not  dis- 
charged. True,  but  it  was  not,  in  the  first  place,  in  conform- 
ity with  the  statute;  as  it  did  not  fix  the  time  within  which 
said  answers  should  be  filed.  The  defendant  did  not,  in  view 
of  the  afidavit  of  non-residence,  &c.,  make  a  showing  to  the 
Court,  that  required  either  an  attachment  against  the  plain- 
tiffs, or  a  dismissal,  or  continuance  of  the  cause  for  want  of 
such  answer. 

The  motion  in  arrest  appears  to  have  been  predicated  upon 
the  idea  that  three  notes  between  the  same  parties,  of  difiTer- 
ent  dates,  and  all  due  could  not  be  joined  in  one  paragraph; 
and  if  they  could,  that  the  legal  presumption  would  be  that 
the  one  of  the  later  date  included  all  inc^btedness,  even  the 
other  notes  of  a  previous  date. 

We  are  of  opinion  neither  position  is  tenable.  Whether, 
when  the  notes  fell  due  they  constituted  one  debt,  so  far  at 
least  as  to  authorize  the  form  of  proceeding  adopted,  we  need 
not  decide,  for  the  form  adopted  was,  if  faulty  at  all,  but  sub- 
ject to  the  objection  of  duplicity,  which  is  not  cause  of  de- 
murrer; consequently,  not  subject  to  be  reached  by  this  mo- 
tion, under  the  circumstances.  As  to  the  latter  point,  see 
Spencer  v.  ChrismaUy  15  Ind.  215. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

J.  C.  Denny  J  for  the  appellant. 

Judah  f  Viehey  for  the  appellees. 
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Eyst  v.  Smith. 

SrroTS,  to  be  ayailable  in  this  Court,  miut  baye  been  first  presented 
to  the  consideration  of  the  Court  below  in  some  legal  form. 

APPEAL  from  the  BeKaW  Circuit  Court 

Per  Curium. — This  was  an  action  by  Smithy  who  was  the 
plaintifT,  against  Hvey^  to  foreclose  a  mortgage  on  real  estate. 
The  mortgage  bears  date  September  the  Ist,  1869,  and  was 
^ven  to  secure  the  payment  of  three  several  promissory  notes, 
as  follows:  One  note  for  150  dollars,  dated  October  1,  1860; 
another  for  150  dollars,  payable  on  the  Ist  of  October^  1861, 
and  a  third  for  200  dollars,  due  Octobei^  1, 1862.  The  defend- 
ant answered  the  complaint,  alleging,  in  his  answer,  'Hhat 
he  had  fully  paid  the  claim  of  the  plaintiff."  The  Court  tried 
the  cause,  and  found  for  the  plaintiff  487  dollars  and  20  v'tents, 
and,  having  refused  a  new  trial,  rendered  judgment  that  in 
default  of  the  payment  of  the  sum  so  found,  the  premises  de- 
scribed in  the  mortgage  be  sold,  &c.,  and  the  proceeds  be  ap- 
plied in  the  payment  of  the  487  dollars  and  20  cents,  &c. 

The  appellant,  in  his  brief,  relies  for  a  reversal  upon  three 
assignments  of  error:  1.  There  is  no  reply  to  the  defendant's 
answer  of  payment.  2.  The  judgment  is  given  for  the  whole 
sum  specified  in  the  mortgage,  though  part  of  it  will  not  be 
due  until  October j  1862.  S.  There  is  no  finding  that  the  mort- 
gaged property  could  not  be  divided  and  sold  without  preju- 
dice to  the  parties."  Ifone  of  these  assignments  is  availa- 
ble; because  the  points  which  they  involve  were  not  presented 
to  the  consideration  of  the  Court  as  causes  for  a  new  trial,  or 
in  any  other  mode  known  to  the  law. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

Moses  Jenkinsoriy  for  the  appellant. 
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Thorne  and  Others  v.  Thobnb. 

Action  by  a  son  against  the  other  heirs  at  law,  and  the  widow  of  his 
father,  for  specific  performance  of  a  contract  to  purchase  land  for 
the  son.  It  appeared  that  the  father  purchased  the  land  for  600 
dollars,  but  took  title  to  himself,  and  paid  all  the  price  but  70  dol- 
lars, which  the  son  paid.  It  was  understood  the  son  should  have 
the  land,  and  he  took  possession  and  made  improyements  on  it,  and 
his  father  spoke  of  it  as  his,  and  said  he  would  make  a  deed  to 
him,  to  devise  it  to  him.  The  Court  below  found  and  decreed  that 
the  other  heirs  and  widow  held  the  land  in  trust  for  the  son,  but 
did  not  decree  specific  performance.  Held,  that  such  a  decree  can 
not  be  sustained,  because  no  trust  resulted  to  the  son  by  reason  of 
his  payment  of  the  70  dollars,  it  not  appearing  that  the  conveyance 
was  taken  in  the  name  of  h^s  father  without  his  consent. 

APPEAL  from  the  Knox  Circuit  Court. 

WoRDKN,  J. — This  was  an  action  by  the  appellee,  who  was 
the  son  of  James  Thome,  deceased,  against  the  appellants, 
who  were  the  heirs  at  law  and  widow  of  the  deceased,  to  en- 
force the  specific  peiformance  of  a  contract  by  which,  it  is 
alleged,  the  deceased  agreed  to  purchase  for  the  plaintiff  a 
certain  piece  of  land.  It  appears  that  the  land  was  purchased 
for  the  sum  of  600  dollars,  the  deceased  paying  the  purchase 
money,  except  70  dollars,  which  was  paid  by  the  plaintiff  in 
a  mare  taken  by  the  party  from  whom  the  purchase  was  made, 
at  that  price.  The  deed  was  taken  in  the  name  of  the  de- 
ceased, and  for  aught  that  appears,  with  the  consent  of  the 
plaintiff.  It  was  understood  that  the  plaintiff  should  have 
the  land,  and  he  took  possession  and  made  improvements  on 
it,  but  the  deceased  died  without  having  made  any  convey- 
ance to  the  plaintiff,  though  in  his  life  time  he  spoke  of  the 
laud  as  the  plaintiff's,  and  said  he  would  make  a  conveyance 
or  leave  the  land  to  him  by  his  will. 

Judgment  for  the  plaintiff.    The  finding  and  judgment  be- 
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low  were  not  that  the  contract  should  be  specifically  per- 
formed, but  that  the  defendants  held  the  land  in  trust  for  the 
plaintifif. 

We  are  not  able  to  perceive  on  what  ground  the  judg- 
ment can  be  sustained.  No  trust  resulted  to  the  plaintiff  in 
consequence  of  his  having  paid  70  dollars  towards  the  pur- 
chase money,  because  it  does  not  appear  that  the  conveyance 
was  taken  in  the  name  of  the  deceased  without  the  plaintiff's 
consent.  1  E.  S.  1852,  p.  503,  §§  6,  7,  8.  Nor  does  it  appear 
that  there  was  any  agreement  between  the  parties  that  the 
deceased  should  hold  the  land,  or  any  part  thereof,  in  trust 
for  the  plaintiff. 

The  case  stands,  then,  as  one  for  specific  performance 
merely. 

Perhaps  the  disparity  between  the  amount  paid  by  the 
plaintiff,  which,  as  far  as  appears,  was  all  he  was  to  pay,  and 
the  value  of  the  land  estimated  at  the  price  paid  therefor  by 
the  deceased,  was  not  so  great  as  to  prevent  specific  perform- 
ance, taken  in  connection  with  the  fact  that  the  plaintiff  was 
the  son  of  the  decease^,  and  that  natural  love  and  affection 
might  have  been  the  contrpUing  con^eration.  See,  on  this 
point,  Benton  v.  Shreve^  4  Ind.  66,  in  connection  with  cases 
collected  in  2  Lead.  Ca.  Eq.^  8d  Am.  ed.,  p.  696.  On  this 
point  we  need  not  make  any  decision,  as  the  judgment  below 
did  not  proceed  on  the  ground  of  specific  performance. 

Specific  performance  could  not,  probably,  be  decreed  against 
the  widow,  as  she  does  not  seem  to  have  relinquished  her  in- 
terest in  any  mode  prescribed  by  the  statute.  1  B.  8. 1852, 
p.  251,  sec.  27;  id.  p.  253,  sec.  85. 

Per  Curiam. — ^The  judgment  below  is  reversed  with  costs, 
and  the  cause  remanded. 

Samuel  Jiidah  and  Wm.  E.  Nihlack^  for  the  appellants. 

John  Bakery  for  the  appellee. 
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lias  216  Stonbk  and  Another  v.  Brown. 

The  payee  of  a  note  pledged  and  delivered  it  to  another  to  secure  the 
payment  of  a  debt,  but  without  endorsement;  and  whilst  thus 
pledged,  by  fraud  procured  it  for  a  pretended  temporary  purpose 
from  the  pledgee,  and  sold  and  assigned  it,  for  a  valuable  consider- 
ation, to  another  person,  who  bought  it  in  good  faith,  and  without 
notice.  Held,  that  such  purchaser  acquired  a  valid  legal  title  to 
the  note  as  against  the  pledgee  and  all  others. 

APPEAL  from  the  Laporte  Circuit  Court. 

Davison,  J. — Brown^  who  was  the  plaintiff,  brought  this 
action  against  Stoner  upon  a  promissory  note,  executed  by 
StoneTy  and  payable  to  one  Henry  C.  Justice^  who  assigned  it, 
by  endorsement,  to  the  plaintiff.  The  note  and  endorsement 
are  as  follows : 

«  J1,000.  Laportey  Ind.y  March  15/A,  1856. 

"On  or  before  December  Ist,  1856, 1  promise  to  pay  to  the 
order  of  Henry  C.  Justice  1,000  dollars,  value  received,  with- 
out any  relief  from  appraisement  laws,  with  interest 

"David  Stonbr." 
Endorsement:  ^^Taj  to  Benjamin  F.  Brown.*' 

"Henry  C.  Justice." 

Stoner  answered  by  a  general  traverse.  Hannah  Justice^ 
who,  on  her  own  motion,  was  made  a  defendant,  answered  by 
setting  up  that  she,  and  not  Brown^  was  entitled  to  the  note 
and  money,  and  for  relief,  prayed  that  judgment,  for  the 
amount,  be  rendered  in  her  favor.  Issues  were  made  and 
submitted  to  the  Court,  who,  at  the  instance  of  Hannah  Jus- 
ticCj  found  the  facts  and  conclusions  of  law  involved  on  the 
trial.    The  special  finding  is  as  follows: 

"Be  it  remembered,  that  the  above  cause  being  submitted 
to  the  Court  for  trials  the  defendant  requested  the  Court  to 
find,  and  state  specially,  the  facts,  in  order  that  they,  or  either 
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of  them,  might  except  thereto.    And,  therefore,  after  hearing 
the  evidence,  the  Court  finds: 

**  That  said  note,  which  is  the  foundation  of  this  suit,  was 
given  by  said  David  Stoner  to  said  Henry  Justice;  that  said 
Henry  was  the  owner  thereof,  and  was  then  indebted  to  said 
Hannah  Justice^  and  agreed  to  secure  her  by  said  note ;  and 
in  pursuance  of  such  agreement,  pledged  and  delivered  to  her 
the  said  note  mentioned  in  the  complaint  in  this  case,  by 
which  she  became  authorized  and  entitled  to  receive  and  con- 
trol said  note,  and  the  proceeds  thereof;  and  that  said  Henry 
sold  and  transferred  to  Joanna  and  Sarah  Jtistice  all  his  res- 
iduary interest  in  said  note,  and  the  proceeds  thereof,  and  au- 
thorized said  Hannah  to  account  to^them,  instead  of  to  him- 
self, for  such  residuary  interest,  if  any,  whatever  it  might  be: 

^^That  said  note  and  other  papers  connected  therewith, 
were  in  the  possession  of  said  Hannahy  under  said  agreement; 
and  whilst  so  in  her  possession,  said  Henry  fraudulently  re- 
quested her  to  let  him  take  them  to  procure  copies  to  be  made 
of  said  notes  and  papers,  and  did  fraudulently  obtain  them 
from  her  under  the  pretense  that  he  wanted  them  a  short  time 
for  that,  and  for  no  other  purpose: 

^^That  thereupon,  without  the  knowledge  or  consent  of 
said  Hannahy  he,  said  Henry j  forthwith  sold  said  note  to  the 
plaintiff  for  880  dollars,  and  delivered  it  to  the  plaintiff.  And 
the  Court  further  finds,  that  in  all  of  said  transactions,  said 
Hannah  and  said  plaintiff,  and  said  Joanna  and  Sarah^  acted 
in  good  faith ;  but  that  said  Henrys  when  he  sold  said  note  to 
said  Brown^  had  no  just  or  equitable  right  or  title  to  the  same, 
or  the  proceeds  thereof,  except  so  far  as  he  was  authorized  by 
said  Hannah  to  take  it  into  his  possession  for  the  mere  pur- 
pose of  procuring  a  copy  thereof  to  be  made ;  but  that  said 
Brownj  when  he  purchased  said  note,  believed  thatrsaid  Henry 
was  the  owner  thereof^  and  he  had  no  notice  or  knowledge 
of  the  claim  of  said  Hannah  Justice  to  said  note. 
Vol.  XVDX— 80 


466  SUPREME  COURT  OF  INDIANA. 

Stoner  and  Another  v.  Brown. 

^^  And  the  Court  finds,  as  a  conclusion  of  law  on  the  above 
mentioned  facts,  that  the  legal  title  to  said  note  beoame  and 
was  vested  in  said  Brown  by  the  said  purchase  from  said 
Henry  C.  Justice,  and  that  the  plaintiff  is  entitled  to  recover 
agaiust  said  David  Stoner  the  amount  thereof.  Whereupon 
the  Court  finds  for  the  plaintiff,  and  assesses  his  damages  at 
the  sum  of  1,217  dollars  and  50  cents." 

And,  having  refused  a  new  trial,  rendered  judgment,  Ac. 

Pid  the  assignment  to  the  plaintiff  vest  in  him  the  title  to 
the  note?  This  is  the  only  question  to  settle.  The  finding 
of  the  Court  establishes  these  facts:  Henry  C.  Justice  owned 
the  note  as  its  payee.  He  pledged  and  delivered  it  to  Han- 
nah  Justice,  to  secure  the  payment  of  a  debt.  While  the  note 
was  thus  pledged,  she,  Hannah,  was  induced,  by  his  fraudu- 
lent representations,  to  re-deliver  it  to  him  for  a  pretended 
temporary  purpose;  and,  instead  of  returning  the  note  to  her, 
he  sold,  and  for  a  valuable  consideration,  assigned  it  to  the 
plaintiff,  who  had  no  notice  whatever  of  the  fact  that  it  had 
been  so  pledged.  The  books  say,  that  ^^as  possession  is 
neoessary  to  complete  the  title  by  pledge,  so,  by  the  common 
law,  the  positive  loss,  or  the  delivery  back  of  the  thing,  with 
the  consent  of  the  pledgee,  terminates  his  title.  However,  if 
the  thing  is  delivered  back  to  the  owner  for  a  temporary  pur- 
pose only,  and  it  is  agreed  to  be  re-delivered  by  him,  the 
pledgee  may  recover  it  against  the  owner,  if  he  refuses  to  re- 
store it  after  the  purpose  is  fulfilled.'^  Story  on  Bailments, 
sec.  299,  and  cases  there  cited. 

This  exposition  is  doubtless  correct.  But  in  view  of  the 
case  made  by  the  record,  it  must  be  conceded  that  the  note 
never  was  assigned  to  Hannah  Justice;  that  its  legal  title  still 
remained  in  Henry  JusHce ;  and  the  result  is,  she  had  a  mere 
equitable  right  to  possess  the  note,  and  control  its  proceeds. 
As  between  her  and  him,  her  equity  would  no  doubt  be  pro- 
tected against  his  fraud;  but  is  she  entitied  to  such  protection 
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against  the  plaintiff,  who  is  a  bona  fide  purchaser  without 
notice  of  her  equitable  rights?  We  think  she  is  not.  The 
endorsement  and  delivery  of  the  note,  by  Henry  C.  Justice^ 
to  the  plaintiff,  invested  him  with  the  legal  title,  and  having 
purchased  and  paid  for  it  in  good  faiths  bis  equity,  independ- 
ent of  his  legal  title,  is  at  least  equal  to  that  of  Hannah 
Justice^  and  the  rule  is,  ^^  where  there  is  equal  equity,  the  law 
must  prevail."  1  Story  Eq.  Jur,  sec.  64.  "As  between  a 
person  who  has  an  equitable  lein,  and  a  third  person  who 
has  purchased  a  thing  for  a  valuable  consideration,  and  with- 
out notice,  the  prior  equitable  lien  shall  not  overreach  the 
title  of  the  vendee."  Liekharrow  v.  Mason^  6  East.  22.  The 
principles  thus  stated  obviously  apply  to  the  case  at  bar,  and 
are  decisive  in  favor  of  an  affirmance  of  the  judgment. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

John  B.  NUes^  for  the  appellants. 


Rbtnolds  v.  Thb  Bakk  ov  thb  Statb  of  Inbuka. 

The  aot  of  Oongres  making  treasury  notes  a  legal  tender,  is  constitn* 
tional  and  valid,  and  the  banks  of  Indiana^  by  redeeming  their 
paper  in  treasury  notes,  do  not  expose  their  franchises  to  forfeiture. 

SfmnUf  J.  dissenting. 

APPEAL  from  the  S.  Joseph  Circuit  Court 

Pbrkins,  J. — On  the  1st  day  of  Aprils  1862,  John  Reynolds 

presented  to  the  Branch,  at  Sovth  Bend,  of  the  Bank  of  the 

Stale  of  Indianay  certain  notes  or  bills  issued  by  that  Branch, 

in  the  exercise  of  power  conferred  by  the  charter  of  the  bank, 
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and,  within  the  usual  banking  hours,  demanded  their  redemp- 
tion in  coin.  The  Branch  refused  to  redeem  the  notes  in  coin, 
but  offered  to  redeem  them  in  treasury  notes,  issued  under 
late  acts  of  Congress,  and  declared,  by  act  of  Congress,  to 
be  a  legal  tender.  These  treasury  notes,  issued,  as  they  are, 
upon  no  specie  basiS)  but  simply  upon  the  indebtedness  and 
credit  of  the  government,  and  designed  to  circulate  as  money, 
fill  the  definition  of  bills  of  credit.  The  Circuit  Court  decided 
against  the  plaintiff,  holding  that  the  bank  might  redeem  in 
treasury  notes.  The  charter  of  the  bank  contains  this  section : 

"Sec.  8.  The  said  bank  shall  not  at  any  time  suspend  or 
refuse  payment,  in  gold  or  silver,  of  any  of  its  notes,  bills,  or 
obligations,  due  or  payable,  nor  of  any  moneys  received  upon 
deposit;  and  if  said  bank  at  any  time  refuse  or  neglect  to  pay 
any  bill,  note,  or  obligation,  issued  by  such  bank,  if  demanded 
within  the  usual  banking  hours,  at  the  proper  branch  where 
the  same  is  payable,  according  to  the  contract,  promise,  or 
undertaking  therein  expressed,  or  shall  neglect  or  refuse  to 
pay  on  demand,  as  aforesaid,  any  moneys  received  on  deposit, 
to  the  person  or  persons  entitled  to  receive  the  same,  then, 
and  in  every  such  case,  the  holder  of  any  such  bill,  note,  or 
obligation,  or  the  person  or  persons  entitled  to  demand  or  re- 
ceive such  moneys,  as  aforesaid,  shall  respectively  be  entitled 
to  receive  and  recover  interest  on  their  said  demands,  until 
the  same  shall  be  fully  paid  and  satisfied,  at  the  rate  of  twelve 
per  centum  per  annum,  from  the  time  of  such  demand,  as 
aforesaid;  and  any  branch  so  failing  to  meet  its  engagements, 
may  be  closed,  as  in  case  of  insolvency." 

In  the  present  condition  of  the  country,  if  the  bank  pro- 
ceeds, under  this  section  of  the  charter,  to  redeem  her  circu- 
lation in  coin,  she  will  probably  destroy  herself,  ruin  a  large 
portion  of  her  debtors,  and  distress  the  people;  while,  on  the 
other  hand,  if  she  is  legally  bound  thus  to  proceed,  and  does 
not,  she  will  thereby,  also,  put  her  awn  existence  in  jeopardy. 
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In  this  dilemma,  the  bank  asks  for  a  speedy  decision  of  the 
pending  cause,  and  the  plaintiff  joins  in  the  request. 

The  Constitution  of  the  United  States^  art  1,  sec.  10,  ordains 
that  no  State  shall  "coin  n]toney;  emit  bills  of  credit;  make 
anything  but  gold  and  silver  coin  a  legal  tender/'  Ac.  Indiaruiy 
in  loyal  submission  to  this  limitation  upon  her  power  as  a 
sovereign  State,  in  framing  her  Constitution,  provides,  art. 
10,  sec,  7,  that  "all  bills  or  notes,  issued  as  money,  shall  be, 
at  all  times,  redeemable  in  gold  or  silver;''  and,  as  we  have 
seen,  the  Legislature,  in  chartering  the  Bank  of  the  State  of 
Indiana^  an  institution  created  to  issue  a  circulating  medium 
of  paper,  required  of  her  a  compliance  with  this  constitu- 
tional provision.  Sec.  8  above  quoted.  From  such  compli- 
ance, the  State  can  not  release  the  bank;  can  the  United  States 
do  so?  is  the  question. 

If  the  United  States^  under  the  Constitution,  can  make 
treasury  notes  a  legal  tender  in  payment  of  debts  between 
citizen  and  citizen,  she  can  make  them  thus  between  the 
States  of  the  Union,  corporations  and  citizens.  And,  coming 
now  to  the  particular  case  before  us,  as  the  section  in  the  char* 
ter  of  the  Bank  of  the  State  above  quoted  was  inserted  to  make* 
it  conform  to  the  restriction  upon  the  power  of  the  State, 
imposed  by  the  Constitution  of  the  United  States^  viz :  that  a 
State  shall  not  create  money  in  the  constitutional  sense  of  that 
word,  and  shall  not,  by  her  own  laws,  recognize  anything  as 
such  but  gold  and  silver,  it  is  not  reasonable  that  we  should 
construe  that  section  as  a  restriction  upon  the  right  of  the 
bank  to  avail  herself  of  the  privilege  of  using  anything  else 
as  money,  as  a  legal  tender,  which  the  United  States^  by  her 
laws,  might  legally  declare  to  be  such.  The  true  interpreta- 
tion of  the  section  must  be  that  the  bank  shall  not  refuse  to 
redeem  her  bills  in  what  the  Congress  shall  constitutionally 
make  legal  tender  money.  The  bank  can  not  be  compelled 
to  receive  treasury  notes  from  the  citizen,  in  one  hand,  and 
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pay  to  the  citizen  gold  and  eilver  ip  the  other.  Under  this 
construction  of  the  charter,  the  act  of  Congress  in  question 
does  not  impair  its  obligation  regarded  as  a  contract.  But, 
it  may  be  remarked,  if  Congress  can  impair  the  obligation  of 
contracts  between  citizens,  in  this  particular,  it  can  also,  be- 
tween citizens  and  corporations,  and  the  States  and  corpora- 
tions. 

The  dedsion  of  the  cause,  then,  must  turn  upon  the  ques- 
tion, can  Congress  make  treasury  notes  a  legal  tender  ?  Can 
it  make  anything  but  gold  and  silver  coin  a  legal  tender? 
The  answer  to  this  question  must  be  drawn  from  the  Consti- 
tution of  the  United  States;  for  it  is  a  judicially  established 
proposition  that  Congress  can  exercise  such  powers  only  as 
are  granted,  expressly  or  incidentally,  by  that  instrument. 
And  the  same  rule  applies  to  every  other  department  of  the 
government. 

It  may  be  further  observed,  that  if  the  proposition  just 
stated  is  not  true  in  every  particular,  then  is  our  government, 
practically,  one  of  unlimited  powers,  and  the  constitution  a 
delusive  bauble. 

We  proceed  to  investigate  the  question  above  propounded. 

1.  The  power  to  make  treasury  notes,  or  anything  else  but 
coin,  a  legal  tender,  is  not  expressly  given  in  the  constitution. 
The  money-making  power  is  granted  to  Congress  in  these 
words :  "  Congress  shall  have  power  to  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin." 

2.  Is  such  power  granted  as  an  incident  to  any  substantive 
power?  That  it  is  not,  the  following  considerations  strongly 
tend  to  prove,  viz : 

1.  The  convention  which  adopted  the  constitution  not  only 
did  not  grant,  but  they  expressly  rejected  it  as  a  substantive 
power,  and  for  the  distinctly  declared  purpose  of  preventing 
its  exercise,  by  Congress,  under  any  pretext  or  circumstances 
whatever;  and  this,  to#,  after  the  power  had  been  once  ex- 


MAT  TERM,  1862.  471 

Beynolds  v.  The  Bank  of  the  State  of  Indiana. 

preasly  granted  to  the  Federal  Government;  and  the  States 
fluhseqnently  ratified  the  constitution  with  this  understand* 
ing.  Articles  of  Confederation,  sec.  5;  Elliott^s  l>eb.  vol.  1^ 
pp.  258,  276,  418,  and  581;  Madison  Papers,  vol.  2,  p.  1,282; 
3  id.  1,843,  et  seq.;  Curt.  Hist.  Const,  vol.  2,  pp.  828,  829,  864; 
2  Btory  Com.  on  Constitution,  2d  ed.  commencing  at  section 
1,858. 

The  above  proposition  is  established  by  the  debates  in  the 
convention;  see  Mad.  Pap.  supra;  by  the  communication  of 
members  to  their  respective  States;  see  Elliott's  Deh,  supra; 
and  by  the  fact  that  members  of  the  convention  were  mem- 
bers of  the  State  ratification  conventions. 

2.  Such  paper  is  unequal  to  the  functions  of  a  national 
currency. 

It  is  claimed  that  the  power  to  emit  bills  is  an  incident  to 
that  of  regulating  commerce — ^that  a  medium  of  exchange, 
currency,  is  a  necessity  of  commerce,  and  its  creation  an  inci- 
dent in  the  regulation  of  commerce.  This  argument  is  not 
as  satisfactory  as  could  be  wished.  It  has  apparent  weak- 
nesses. 

1.  As  matter  of  fact,  the  bills  are  not  emitted  on  account 
of  commerce.    Commerce  does  not  apply  for  their  issue. 

2.  They  are  not  needed  for  domestic  commerce;  for  foreign 
they  are  useless. 

8.  Currency,  as  a  medium  of  exchange,  is  a  great  necessity 
of  commerce,  and  it  is  an  acknowledged  power  of  every  gov- 
ernment to  ordain  what  shall  constitute  that  currency.  Gov- 
ernments have  done  so;  and,  throughout  the  civilized  world, 
they  have  all  concurred  in  declaring  that  gold  and  silver  shall 
be  that  currency.  Why  they  have  so  declared  will  be  seen 
as  we  advance.  !N'ow,  the  precise  question  of  what  should 
be  the  currency  of  this  nation,  what  should  be  its  medium  of 
commerce,  what  should  be  used  to  meet  that  necessity,  waf 
the  one  that  was  before  the  convention  which  constructed  the 
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frame  of  our  goyernmeiit)  and  they  ordained  and  establiflhed, 
by  the  paramount,  the  fundamental  law  of  the  nation,  that 
that  currency  should  be  gold  and  silver,  or  paper  issued  upon, 
and  as  the  representative,  of  gold  and  sUver,  and  not  bilk  of 
credit  issued  simply  upon  the  indebtedness  and  faith  of  the 
government.  Hence,  it  would  seem  that  there  could  be  no 
incidental  power  over  this  question  connected  with  the  regu- 
lation of  commerce. 

And  here  the  question  occurs,  why  was  it  ordained  by  our 
constitution  that  coin  should  constitute  the  currency  of  this 
nation?  As  we  have  seen,  currency  is  the  medium  of  com- 
merce, is  created  for  commerce,  and  it  is  a  necessity  that  it 
should  consist  of  something  that  will  circulate  co-extensively 
with  commerce;  but  commerce  is  not  limited  by  geographic 
lines;  its  domain  is  the  world;  the  republic  of  commerce  is 
as  expanded  as  the  globe.  Hence,  to  be  equal  to  the  exigen- 
cies of  the  subject,  the  currency  must  consist  of  that  which 
will  circulate  with  equal  credit  all  over  the  globe;  something 
that  possesses  an  intrinsic  value— a  value  not  dependent  upon 
the  duration  or  condition  of  governments,  that  revolutions 
and  changes  in  political  organizations  will  not  affect;  for 
commerce  looks  not  to,  and  does  not  depend  upon,  the  forms 
of  such  organizations.  The  gold  and  silver  in  the  rebel  re- 
public to-day  is  as  good,  the  world  over,  as  is  that  of  the  old 
legitimate  republic,  while  its  bills  of  credit  are  becoming  as 
worthless  as  withered  leaves.  Such  a  currency,  the  expe- 
rience of  the  world  proves,  paper  can  not  be.  Said  Mr.  Web- 
ster j  in  his  speech  on  the  currency,  in  1837:  "I  am  for  a 
sound  currency  for  the  country.  And  by  this  I  mean  a  con- 
vertible currency,  so  far  as  it  consists  of  paper.  Mere  gov- 
ernment paper,  not  payable  otherwise  than  by  being  received 
for  taxes,  has  no  pretense  to  be  called  a  currency.  After 
all  that  can  be  said  about  it,  such  paper  is  mere  pap^  money. 
It  is  nothing  but  bills  of  credit.    It  always  has  been,  and 
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always  will  be,  depreciated.  Sir,  we  want  specie,  and  we 
want  paper  of  universal  credit^  and  which  is  convertible  into 
specie  at  the  will  of  the  holder.  That  system  of  currency, 
the  experience  of  the  world,  and  our  own  experience,  have 
both  fully  approved." 

Says  Mr.  Crawford^  in  his  report,  in  1820:  "By  the  term 
*  currency,'  the  issue  of  paper  by  government,  as  a  financial 
resource,  is  excluded."    Funding  Systems,  p.  784. 

But  while  bills  of  credit  will  not  furnish  a  sound  currency 
themselves,  they  tend  to  exclude  such  a  currency,  viz :  coin, 
from  circulation,  and  to  drive  it  from  the  country.  As  such 
paper  will  not  circulate  in  foreign  countries,  the  importer, 
when  he  has  received  his  balances  here  in  that  medium,  is 
compelled  to  go  to  the  banks  and  brokers  and  exchange  it  for 
coin,  which  he  takes  abroad  with  him ;  and,  at  present,  as 
our  main  produce-exports  are  cut  ofi',  their  place  must  be  sup« 
plied  by  specie ;  and,  as  the  banks  are  not  required  to  retain 
specie  for  the  redemption  of  their  own  paper,  if  the  bills  of 
credit  are  a  legal  tender,  they  can  and  it  is  to  be  feared  many 
of  them  will  dispose  of  their  entire  stock,  as  it  will  command 
a  premium  over  paper,  and,  ere  long,  this  country  be  left 
with  nothing  but  a  pure  paper  medium,  without  the  basis  of 
a  dollar  of  specie.  To  illustrate :  The  great  bulk  of  our 
produce-exports,  in  years  past,  has  consisted  of  cotton,  to- 
bacco and  rice.  The  report  of  the  Secretary  of  the  Treasury  * 
for  1861,  shows  that  the  value  of  cotton,  tobacco  and  rice 
exported  in  that  year  exceeded  two  hundred  and  ten  millions 
of  dollars.  We  are  now  deprived  of  these  articles  of  export, 
and  the  vacuum  must  be  filled  by  coin,  or  commerce  be  in  pro- 
portion diminished.  So,  the  interest  on  our  vast  bond-indebt- 
edness to  foreigners  must  be  pa^d  in  specie. 

The  cotton  crop  of  last  year,  it  would  seem,  is  to  bebumed, 
and  it  is  scarcely  possible  that  a  crop  should  be  raised  thia 
year,  (the  loss  of  two  cotton  crops  in  time  of  peace  would 
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revolutionize  the  commercial  and  financial  world,)  and  thus, 
it  would  seem  to  be  inevitable  that  a  foreign  demand  will  ex- 
ist that  must  drain  the  entire  specie  from  the  country,  as  the 
counter  home  demand  for  it  is  removed  by  the  bills  of  credit, 
if  they  ar^  a  legal  tender;  and  when  it  is  all  exhausted,  what 
will  be  done  then  ? 

These  considerations  were  vividly  in  the  minds  of  the  con- 
vention that  formed,  and  of  the  States  that  adopted  our  pres- 
ent constitution.  They  had  before  them  the  recent  history 
of  the  issue  of  Continental  and  State  bills  of  credit,  and  the 
disastrous  results  thereof  to  the  country,  and  they  determined 
to  prevent  a  repetition  of  the  evils.  See  the  subject  most 
thoroughly  discussed  in  2d  Story  on  the  Constitution,  2d  edi- 
tion, commencing  at  sec.  1348. 

On  the  other  hand,  the  legislative  and  executive  depart- 
ments of  the  Federal  Government  have,  within  the  past  year, 
for  the  first  time  in  the  history  of  the  government,  it  is  true, 
decided  in  favor  of  such  a  power,  and  have  exercised  it;  and 
the  disastrous  consequences  to  the  country  that  must  follow  a 
denial  of  the  validity  of  that  exercise  of  power,  press  hard 
upon  the  judiciary  to  sustain  the  violation  of  the  constitution, 
if  it  be  such,  and  thus  create  a  precedent  for  further  usurpa- 
tions. 

But  with  the  tribunal  of  last  resort,  such  considerations 
'  should  not  have  influence.  The  preservation  of  the  consti- 
tution, in  its  letter  and  spirit,  should  be  an  object  outweigh- 
ing, with  that  tribunal,  all  considerations  of  temporary  incon- 
venience. That  such  would  be  the  course  of  this  Court,  on  a 
question  arising  under  our  State  constitution,  we  think  its 
past  action  will  amply  sustain  us  in  asserting.  In  the  case  at 
bar,  our  decision  is  but  that  of  a  nisi  prius  Court,  and  we  had 
better  err  in  acquiescing  in  than  by  declaring  null  the  action 
of  Congress. 

Influenced,  then,  by  deference  to  the  action  of  the  Federal 
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Govemment;  by  the  rale  that  all  doubts  must  be  resolved  in 
favor  of  the  law,  (a  principle  that  tends  constantly  to  augment 
the  powers  of  limited  governments,)  by  the  exigency  of  the 
time,  by  the  consideration  of  the  local  injury  temporarily  to 
our  State  that  would  follow  a  different  decision,  and  the  fact 
that  the  question  can  only  be  decided  finally  by  the  Supreme 
Court  of  the  United  States^  we  hold  that  the  act  of  Congress 
making  treasury  notes  a  legal  tender  is  within  the  constitu- 
tion and  valid.  Such  will  be  the  ruling  of  this  Court  till  the 
Federal  Court  shall  determine  the  question  otherwise. 

The  Bank,  by  redeeming  in  treasury  notes,  does  not  expose 
her  franchises  to  forfeiture. 

Hanka,  J. — ^I  would  much  rather  a  decision  of  the  question 
presented  and  discussed  in  this  case  could,  in  the  present  crisis, 
have  been  avoided.  But  as,  by  the  force  of  circumstances, 
over  which  I  have  no  control,  a  compulsion  seems  to  rest 
upon  me  to  pass  it,  I  deem  it  proper  to  say  that,  professing  to 
be  guided  by  the  plain  teachings  of  the  constitution,  and 
knowing  in  judicial  decision^ no  higher  law,  I  can  not  accord 
with  the  conclusion  of  the  Court ;  for,  conceding  the  facts 
and  arguments,  stated  by  the  Court,  to  be  legitimate,  and  it, 
in  my  opinion,  as  inevitably  follows,  as  the  light  of  high 
twelve  succeeds  the  morning  hour,  that  by  the  constitution 
the  right  is  not  vested  in  Congress  to  make  a  paper  named  a 
legal  tender  in  payment  of  private  debts.  This  would  dis- 
pose of  the  question  without  considering  the  power  of  Con- 
gress to  abrogate  an  express  provision  of  a  State  constitution. 

Per  Curiam. — The  judgment  is  afltened  with  costs. 

Thomas  S.  Stanfield,  for  the  appellant. 

John  B.  Howey  for  the  appellee. 
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Thompson  v.  Jonbs  etux. 

APPEAL  from  the  Dearborn  Circuit  Court 

Per  Curiam. — ^In  reference  to  amendments  permitted  to  the 
complaint,  during  the  progress  of  the  trial,  the  facts  in  this 
case  bring  it  within  that  of  Nile8  v.  FanAom,  17  Ind.  245. 

The  judgment  is  reversed  with  costs.    Cause  remanded. 

Walter  March,  for  the  appellant. 

Thos.  J.  SampUy  for  the  appellees. 


Bebd  v.  Hamilton. 


Under  the  swamp  land  law  of  1852,  sec.  11,  p.  472, 1  B.  8.  1852,  tba 
certificate  of  entry  vests  in  the  purchaser  the  legal  title  to  the  land 
therein  described. 

APPEAL  from  the  Henry  Circuit  Court. 

Hanna,  J. — Beed  sued  Hamilton  on  the  covenant  of  war- 
ranty and  seizure  in  a  deed  of  lands,  averring  a  hreach 
thereof,  and  that  said  lands  were  uncultivated  and  had  never 
been  in  the  actual  possession  of  the  plaintiff. 

Answer,  admitting  the  execution  of  the  deed,  and  that  the 
defendant  had  no  legal  title  to  the  lands  at  the  execution  of 
said  deed,  nor  at  the  commencement  of  the  suit,  and  that  the 
plaintiff  has  sustained  nominal  damages,  and  offer  to  confess 
judgment  for  one  dollar  and  costs;  but  as  to  any  further 
damage,  the  defendant  pleaded  that  before  the  making  of  the 
deed  to  the  plaintiff,  one  Beamer  entered  said  land  as  swamp 
land,  paid  therefor,  and  received  a  certificate  from  the  treasu- 
rer of  the  county  where,  Ac,  and  thereby  became  seized  in 
fee  simple,  &c.,  and  that  afterwards,  and  before  the  making 
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of  8aid  deed,  plaintifi*  purchased  of  Beamer  and  paid  for  said 
land,  and  received  an  assignment  of  said  certificate,  whereby 
he  became  equitably  seized,  &c.,  and  that  after  the  commence- 
ment of  this  suit  said  Beamer  and  wife  executed  a  deed,  &c., 
to  said  defendant,  wherefore,  &c. 

The  plaintiff  replied,  admitting  the  purchase  of  the  land 
by  Beamery  and  the  reception  of  the  certificate,  and  that  the 
same  was  assigned  to  the  defendant,  but  denying  thafe  it  was 
so  assigned  to  defendant  or  that  defendant  had  paid  for  said 
land  before  the  execution  of  the  deed  to  plaintiff,  but  aver- 
ring that  such  assignment  was  ante-dated  for  the  purpose  of 
cheating  and  defrauding  the  plaintiff,  &c. 

A  demurrer  to  the  answer  was  overruled,  and  to  the  reply 
sustained. 

Judgment  for  the  plaintiff*  for  one  dollar  and  costs,  from 
which  he  appeals. 

The  only  questions  presented  arise  upon  the  rulings  on  the 
demurrers. 

By  the  statute,  sec.  11,  p.  472, 1 R.  S.  1852,  ''said  certificate 
of  entry  shall  not  be  assignable,  but  shall  be  evidence  of  title 
to  the  land  mentioned  therein,  in  the  person  in  whose  name 
they  shall  issue,"  &c.  This  has  reference  to  the  receipt  or 
certificate  given  by  the  county  treasurer  to  the  purchaser  of 
swamp  lands.  There  are  other  sections  of  that  statute,  and 
of  one  supplemental  thereto,  id.  408,  that  provide  minutely 
for  the  transmission  to  the  Auditor  of  State  of  an  account, 
&c.,  of  sales  at  the  end  of  eaeh  ninety  days,  by  the  auditor 
and  treasurer  of  each  county,  and  that  the  Auditor  of  State 
thereupon  prepare  deeds  of  conveyance  by  way  of  warranty 
to  be  officially  signed  by  the  Governor,  and  attested  by  the 
Secretary  of  State,  and  the  seal  of  the  State,  recorded  by  the 
Secretary  and  forwarded  to  the  treasurers  of  the  counties,  to 
be  by  them  delivered  to  the  purchaser  upon  the  presentation 
of  the  original  receipt,  &c. 
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Did  the  receipt  or  certificate  of  the  conntj  treasurer  traitf- 
fer  to,  or  vest  in,  Beamer  the  legal  title  to  the  land? 

This  Court  decided  in  Mason  v.  Smithy  3  Blackf.  132;  5  id. 
54,  that  a  land  office  certificate,  signed  hj  the  receiver  of  the 
United  States  Land  Office,  did  not  convey  the  legal  title  to 
public  lands,  but  a  patent  executed  by  the  President  of  the 
United  States  was  requisite,  &c.  Legislation  was  therefore 
thought  to  be  necessary;  see  statutes  of  1838,  p.  112,  which 
was  continued  in  the  B.  S.  of  1848,  p.  455.  These  statutes 
enacted  directly  that  certain  certificates,  &c.,  should  be  evi- 
dence that  the  legal  title,  &c.,  was  in  the  holder,  Ac,  and  made 
the  lands  subject  to  execution  on  judgment  at  law  against  the 
holder.  See,  also,  2  R.  S.  1852,  p.  154.  In  those  statutes  the 
certificates  were  declared  "  evidence  of  legal  title; "  here  they 
are  made  *^  evidence  of  title,"  without  designating  the  kind 
of  title  intended.  The  Court  is  of  opinion,  after  a  careful 
examination  of  all  the  statutes  bearing  upon  the  point,  that 
the  title  vested  in  the  purchaser  was  a  legal  title.  The  writer 
of  this  opinion  believes  it  to  be  an  equitable  title  only,  and 
that  the  certificate  is  one  grade  of  evidence  of  such  title  and 
presents  the  same,  if  we  may  so  express  it,  in  a  prima  facie 
form.  That  the  deeds  are  required  to  transmit  and  perpetuate 
the  evidence  of  said  tiUe  in  a  more  solemn  form  than  the  mere 
certificate  of  purchase  would  do ;  and  might,  perhaps,  be 
more  necessary  because  of  our  registration  laws. 

This  view  of  the  efiect  of  the  certificate  perhaps  disposes 
of  the  next  question,  namely,  as  to  the  measure  of  damages. 
It  has  been  heretofore  held,  Baub  v.  Heathy  8  Blackf.  596,  and 
Wood  V.  Mansdj  3  id.  180,  that  constructive,  not  actual,  pos- 
session, will  enable  the  owner  to  maintain  an  action  of  tres- 
pass; and  again,  that  where  a  deed  has  been  made,  accepted, 
and  possession  taken  under  it,  want  of  title  will  not  enable 
the  purchaser  to  recover  more  than  nominal  damages,  on  his 
covenants,  while  he  retains  the  deed  and  possession  and  has 
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been  subjected  to  no  special  damages  on  account  of  the  de- 
fect. SmaU  V.  Burns^  14  Ind.  164;  Overheiser  v.  McCalHsteVj 
10  id.  44;  Martin  v.  Baker ^  6  Blackf.  232.  As  no  special 
damages  are  alleged  in  the  case  at  bar,  and  a  technical  breach 
only  is  shown,  nominal  damages  were  properly  assessed  be- 
cause no  eviction  was  shown,  but  a  title  that  might  ripen  into 
a  perfect  title  by  the  continuance  of  possession.  From  this 
conclusion,  the  writer  of  course  diflfers,  viewing,  as  he  does, 
the  title  by  certificate  as  equitably  only,  and  the  possession 
contemplated  as  an  actual,  and  not  constructive,  possession. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

W.  GrTose^  for  the  appellant. 

MeUett  j*  Martindale^  for  the  appellee. 


Wethe&ald  and  Others  v.  Utter. 

In  an  action  appealed  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict,  this  Court  will  not  disturb  the  ver- 
dict if  the  evidence  tends  to  sustain  it. 

APPEAL  from  the  Clinton  Circuit  Court. 

Hanna,  J, — Suit  on  receipts  of  which  the  following  is  a 
copy: 

"  Thomtown,  August  24, 1867.    No.  2. 

^^  Received  of  A.  Utter  46  bushels  and  10  pounds  wheat,  in 
store,  subject  to  order ; "  properly  signed.  It  is  averred  in 
one  paragraph  that  the  wheat  had  been  demanded  and  not 
delivered,  and  was  worth,  &c.  In  another  that  defendant  had 
converted  it,  Ac,  and  upon  demand  did  not  deliver,  &c. ;  and 
again^  that  upon  the  delivery  of  said  wheat  to  defendants  it 
was  agreed  that  the  same  should  be  re-delivered  when  de- 
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manded;  but  was  then  and  there  by  defendants  mixed  with 
a  large  amount  of  other  wheat,  which  belonged  to  defendants 
and  others,  so  that  it  could  no  longer  be  identified  and  return- 
ed.   Wherefore,  Ac. 

Answer :  a  denial ;  and  that  defendants  were  millers  and 
warehousemen,  and  as  such*  were  accustomed  to  receive  in 
store  wheat,  &c.,  and  that  by  the  custom  and  usage  of  trade 
at  said  place  and  warehouse,  which  was  well  known  to  plain- 
tiflP",  the  sapie  when  so  received  was  placed  in  common  bins 
with  other  wheat  of  like  kind  and  quality,  there  to  be  kept 
for  depositors,  subject  to  their  orders  and  to  be  returned  in 
the  same  or  other  wheat  of  like  kind,  &c. ;  that  defendants, 
in  accordance  with  said  custom,  were  in  the  habit  of  receiving 
and  storing  free  of  charge,  with  the  privilege  of  purchasing 
the  same  at  the  current  market  price  when  the  same  should 
be  demanded,  or  of  returning  the  same  or  other  wheat  of  like 
kind;  which  was  well  known  to  plaintiff;  that  said  wheat 
was  deposited  with  that  express  understanding  and  agree- 
ment, &c. ;  that  whilst  it  so  remained  in  store  in  said  mill, 
and  before  any  demand  was  made  in  regard  thereto,  and 
whilst  it  remained  the  property  of  the  plaintiff,  said  mill  and 
its  contents  were  accidentally,  and  without  the  fault  of  the 
defendants,  destroyed  by  fire. 

Reply :  denial,  and  also  that  the  property  was  burned  be- 
cause of  the  negligence  of  the  defendants  and  their  servants, 
setting  out  facts  specially. 

There  were  demurrers  overruled  to  the  complaint,  and  to 
answers  and  repUes;  and  motions  to  strike  out  parts  of  the  ^ 
pleadings  were  overruled.  None  of  these  rulings  will  be  no- 
ticed, unless  it  may  become  necessary  so  to  do  in  determining 
the  only  point  presented  in  the  brief  of  appellant,  which  is 
that  the  finding  of  the  Court  was  not  sustained  by  the  evi- 
dence. The  evidence  is  in  the  record.  The  finding  was  for 
the  plaintiff. 
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It  is  insisted  that  the  evidence  does  not  show  a  conversion 
of  the  wheat  by  the  defendants,  nor  its  destruction  through 
their  carelessness. 

We  have  examined  the  evidence  and  are  of  opinion  it  tends 
to  sustain  the  finding  on  either  or  both  of  the  above  named 
points.    See  also  Carlisle  v.  WeUoUy  12  Ind.  252. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  five  per  cent, 
damages  and  costs. 

J.  JS.  McDonald  and  A.  L.  Boaehe^  for  the  appellants. 

A.  J.  Boone,  for  the  appellee. 


Hazelrig  v.  Hutsok. 


Wingate  v.  Hamilton^  7  Ind.  73,  affirmed  and  followed. 

In  an  action  for  speoifio  performance  of  an  agreement  to  convey  land, 
with  warranty,  the  deed  from  the  grantor  should  contain  the  relin- 
quishment of  his  wife's  dower,  and  the  decree  for  specific  perform- 
ance should  so  provide,  and,  in  case  of  her  refusal,  there  should  be 
a  proper  abatement  of  the  purchase-money;  but  the  amount  of  such 
abatement  should  not  be  such  sum  as  she  would  be  entitled  to  if  her 
husband  were  dead,  but  rather  such  sum  as  her  contingent  interest 
is  worth,  estimated  by  the  usual  rules  and  tables  resorted  to  in  such 
cases. 

APPEAL  trom  the  Union  Circuit  Court 

Hakna,  J. — Suit  by  Hutscn,  the  purchaser  of  real  estate, 
to  compel  a  specific  performance  of  the  contract. 

There  was  a  demurrer  overruled  to  the  complaint.  Upon 
this  the  first  point  arises. 

The  complaint  avers  that  the  plaintiff  purchased  of  defend- 
ant certain  described  real  estate  for  the  sum  of  5,600  dollars, 
on  the  14th  of  February,  1860;  that  there  was  then  paid  of 
Vol.  XVm.— 81 
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Baid  sum  3,950yVif  dollars  in  notes,  then  held  by  plaintiff  on 
defendant,  and  a  note  for  the  balance,  lj649fQ\  dollars,  then 
executed,  payable  on  the  first  day  of  January  then  next  ensu- 
ing; that  by  the  contract,  said  defendant,  together  with  his 
wife,  was,  on  the  day  of  said  purchase,  to  have  executed  to 
plaintiff  a  deed,  but  did  not;  that  defendant  made  a  deed  in 
proper  form,  and  left  it  with  one  (r  as  an  eacroWy  to  be  signed 
by  his  wife  and  delivered;  that  she  had  not  signed,  nor  would 
defendant  deliver  the  deed  so  made,  a  copy  of  which  is  filed, 
that  on  the  same  day  an  agreement  was  made,  a  copy  of 
which  is  filed,  in  reference  to  the  acceptance  of  said  land  by 
defendant,  until  the  payment  of  the  note  that  day  executed; 
that  it  was  thereby  agreed  that  the  plaintiff  might  have  the 
privilege  of  paying  a  note  or  judgment  of  584yV$j  dollars,  held 
by  one  S  on  defendant,  and  if  paid  by  plaintiff  he  was  to 
hold  the  same  as  a  set-off  against  said  note  of  that  date ;  that 
the  notes  held  on  defendant,  and  surrendered  to  him,  were  a 
balance  due  to  the  plaintiff'  for  the  purchase-money  of  said 
land,  he  having  before  that  time  sold  the  same  to  said  defend- 
ant, and  received  said  notes  and  2,500  dollars  in  money;  that 
the  wife  of  defendant  was  entitled  to  an  interest  therein,  sub- 
ject to  the  payment  of  said  purchase-moneyi;  that  her  equita- 
ble interest  in  the  sum  paid  would  be  888  dollars  and  83  cents; 
that  on  the  first  of  January^  1861,  the  plaintiff  informed  de- 
fendant that  he  had  paid  said  judgment  held  by  S  against 
defendant,  which  was  true,  and  taken  an  assignment  thereof 
to  himself;  that  he  then  tendered  to  defendant  1,065  dollars 
and  83  cents,  and  demanded  a  deed  in  pursuance  of  said  con- 
tract, which  was  refused ;  that  he  then  tendered  231  dollars 
and  84  cents,  reserving  833  dollars  and  33  cents  as  an  abate- 
ment for  the  interest  of  the  wife  of  defendant,  and  demanded 
the  delivery  of  the  deed  deposited  with  (r,  and  signed  by  de- 
fendant alone,  which  was  also  refused;  that  he  brings  said 
sum  into  Court 
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The  demnrrer  assigns  for  causes  want  of  proper  parties  de- 
fendants, and  that  the  complaint  does  not  contain  sufficient 
cause  of  action,  &c.,  for  the  reason  that  a  contract  of  the 
character  here  named,  and  the  performance  of  which  has 
failed,  for  the  reason  here  shown,  can  not,  and  should  not  be 
enforced. 

The  question  here  attempted  to  be  raised  has  been  already 
decided  by  this  Court;  Wingate  v.  Hamilton^  7  Ind.  78; 
although  a  doctrine  somewhat  diflferent  is  mentioned  in 
Story's  Eq.  2  vol.  pp.  39,  40. 

It  is  urged  that  the  complaint  does  not  aver  that  satisfaction 
had  been  entered  on  the  judgment  paid  off  by  the  plaintiff, 
nor  an  offer  to  enter  such  satisfaction.  If  the  defendant  had 
complied  with  his  contract,  without  doubt  it  would  have  oper- 
ated as  a  satisfaction  of  said  judgment.  The  amount  paid 
upon  it  was  really  a  payment  of  so  much  upon  the  contract 
evidenced  by  the  note  held  by  the  defendant,  and  the  sur- 
render of  that  note  is  a  satisfaction  of  the  judgment. 

There  is,  however,  an  error  growing  out  of  the  tender 
averred.  The  amount  withheld  as  an  abatement,  because  of 
the  failure  of  the  wife  to  execute,  is  equal  to  the  full  sum  to 
which  she  would  then  have  been  entitled  if  her  husband  had 
been  dead.  As  it  was,  then,  some  consideration  should  have 
been  paid  to  the  fact  that  he  might  possibly  outlive  her. 

As  the  evidence  is  not  in  the  record,  nor  any  pleading  by 
which  we  would  be  enabled  to  determine  the  correctness  of 
the  conclusion  of  the  Court  as  to  the  sufficiency  of  the  tender 
made  and  found,  we  would  not  disturb  the  judgment  on  that 
ground,  if  it  was  not  for  the  fact  that,  as  before  said,  the 
amount  averred  to  have  been  so  withheld  is  the  full  sum  to 
which  she  would  have  been  entitled  if  her  husband  had  been 
then  dead. 

There  should  have  been  an  inquiry  as  to  the  respective  ages 
of  the  said  husband  and  wife,  Ac,  and  the  proper  table  re- 
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sorted  to,  to  determine  the  question  as  to  the  amount  which 
should  be  abated,  and  the  correctness  of  the  amount  tendered, 
thereby  determined. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.    Cause 
remanded. 


Ford  v.  Thb  Statb^ 
McCarty  t.  The  State,  16  Ind.  310,  followed. 

APPEAL  from  the  Marion  Common  Pleas. 

Per  Curiam, — ^Prosecution  against  Peter  Weleh^  Jane  E. 
SwaiUy  and  Eliza  Ford^  for  an  assault  and  battery  with  intent 
to  commit  robbery.  Motion  to  quash  the  information  over- 
ruled. Verdict  for  the  State.  New  trial  refused,  and  judg- 
ment. Eliza  Ford,  one  of  the  defendants,  appeals  to  this 
Court.  The  judgment  in  this  case,  as  to  the  appellant,  is  re- 
versed on  the  ground  that  the  information  does  not  allege  the 
facts  necessary  to  confer  jurisdiction  on  the  Common  Pleas. 
McCarty  v.  The  State,  16  Ind.  310;  Acts  1864,  pp,  94,  95,  sec 
2 ;  Justic  V.  The  Staie,  at  the  last  term. 

The  judgment  is  reversed,  with  costs. 

J,  E.  McDonald  and  A.  L.  Boache,  for  the  appellant. 


Frebman  and  Another  v.  The  State,  ex  rel,  &c. 

Under  the  178tli  section  of  2  B.  8.  p.  289,  the  hein  of  a  decedent  are 
not  liable  to  tiie  payment  of  bis  debts  to  the  extent  of  property  fe- 


MAY  TERM,  1862.  486 

Freeman  and  Another  v.  The  State,  ex  rel.,  Aic. 

ceived  by  them  from  him,  unless  the  creditor  shall  assert  his  claim 
within  the  time  prescribed  in  said  section. 

APPEAL  from  the  Decatur  Common  Pleas. 

Davison,  J. — ^The  State,  on  the  relation  of  the  Board  of 
Commissioners  of  Decatur  county,  sued  James  M.  and  Mary 
J.  Freeman^  the  heirs  of  WUliam  W.  FreemaUj  Johriy  Charles, 
and  WesUey  Throp,  the  heirs  of  Thomas  Throp,  deceased,  and 
James  Freeman,  upon  three  bonds,  each  for  the  payment  of 
133  dollars  and  33  cents,  and  executed  on  the  2d  of  May,  1841, 
by  the  said  James  Freeman,  Thomas  Throp,  and  William  W. 
Freeman,  to  the  State,  for  money  loaned  to  them  by  the  agent 
of  that  part  of  the  surplus  revenue  fund  allotted  to  said 
county.  John,  Charles  and  Westley  Throp  answered:  1.  By 
a  general  denial.  2.  That  Thomas  Throp  died  in  March,  1858, 
and  on  the  7th  of  May,  then  next  following,  letters  testamen- 
tary upon  the  will  of  said  decedent  were  duly  issued  to  James 
Throp,  and  notice  thereof  duly  given  by  him,  as  required  by 
law ;  that  said  executor  thereupon  proceeded  to  settle  the  de- 
cedent's estate,  and  the  same  was  afterwards,  on  the  16th  of 
April,  1856,  finally  settled  in  the  Decatur  Common  Pleas,  and 
the  executor  discharged ;  that  the  bonds  in  suit  were  never  filed 
as  claims  against  said  estate;  nor  was  any  suit  ever  instituted 
on  them,  or  either  of  them,  against  Thomas  Throp,  in  his  life- 
time, or  his  executors,  since  his  death,  or  against  these  de- 
fendants, or  either  of  them.  Wherefore  they  say  that  this 
suit  is  barred  by  the  statute  of  limitations,  &c.  Process,  as  to 
James  Freeman,  was  returned  not  found.  Plaintiff  demurred 
to  the  second  paragraph  of  the  answer  of  John,  Charles  and 
Westley  Throp;  but  her  demurrer  was  overruled,  and  she 
excepted. 

James  M.  and  Mary  J.  Freeman  being  minors,  appeared  by 
their  guardian  ad  litem,  and  answered:  1.  By  a  general  tra- 
verse.  2.  Payment.   8.  That  WUliam  W.  Freeman  was  surety, 
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and  not  principal,  in  said  bonds.  There  were  replies  in  de- 
nial of  the  several  special  paragraphs  of  the  answer.  The 
issues  were  submitted  to  the  Court,  who  found  for  the  defend- 
ants John^  Charles  and  Westley  Throp^  and  judgment  was  ac- 
cordingly given  for  them.  But  the  Court,  as  to  the  defend- 
ants, James  M.  and  Mary  J.  Freeman^  found  for  the  plaintiff; 
and,  having  refused  a  new  trial,  rendered  a  judgment  against 
the  last  named  defendants  for  the  full  amount  of  the  bonds 
sued  on,  and  interest.  James  M.  and  Mary  J.  Freeman^  by 
their  guardian,  appeal  to  this  Court. 

The  evidence  given  on  the  trial  is  set  out  in  the  record. 
"  It  proves  that^the  interest  on  the  bonds  was  duly  paid  until 
the  2d  of  Mayy  1856,  since  that  date  the  interest  thereon  re- 
mains unpaid;  that  William  W.  Freeman  died  in  the  year  1849, 
intestate;  that  no  regular  administration  was  ever  had  on  his 
estate,  and  that  the  defendants,  James  M.  and  Mary  J".  Ih-ee- 
maUj  as  heirs-at-law  of  said  decedent,  inherited  from  him  real 
estate  worth  4,000  dollars;  that  Thomas  Throp  died  in  1853; 
that  his  estate  was  settled,  and  distribution  thereof  made 
amongst  his  heirs,  now  defendants,  in  Aj>riljl866;  that  the 
estate  thus  distributed,  was  worth  10,000  dollara,  and  that,  in 
addition,  the  defendants,  the  heirs  of  said  ThomaSy  inherited 
from  him  real  estate  worth  at  least  10,000  dollars;  that  James 
Freeman^  in  the  year  1850,  took  into  his  possession  and  con- 
trol the  personal  estate  of  said  William  W.  Freeman^  and 
thereby  became  administrator  de  son  tort  on  that  estate,  and 
in  that  year  was  appointed  guardian  of  the  said  defendants, 
James  M.  and  Mary  J.  FreemaUy  and  acted  as  such  guardian 
until  the  year  1857 ;  that  in  said  year,  1850,  James  Freeniatij 
then  being  such  administrator  de  son  tort,  made  a  report  to 
the  Decatur  Common  Pleas,  showing  that  all  the  debts  of  the 
deceased,  William  W.  Freeman,  had  been  fully  paid,  and  also 
showing  the  amount  of  personal  property  belonging  to  the 
estate  of  said  deceased,  which  had  come  into  his  hands.    It 
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is  admitted  that  the  present  guardian  of  the  defendants, 
James  M.  and  Mary  J.y  has  collected,  upon  notes  and  accounts 
placed  in  his  hands  by  James  Freeman^  226  dollars." 

The  errors  are  thus  assigned :  1.  The  finding  of  the  Court 
is  unsustained  by  the  evidence.  2.  It  was  error  to  adjudge 
the  heirs  of  William  W.  Freeman  liable  for  the  entire  amount 
of  the  bonds,  and  all  interest  due  thereon.  3.  The  plaintiff 
having  neglected  to  pursue  the  law  in  relation  to  such  bonds, 
is  not  entitled  to  recover. 

None  of  these  errors  seem  to  be  available.  The  evidence 
is  upon  the  record,  and,  in  our  judgment,  fully  sustains  the 
finding  of  the  Court.  It  is,  however,  insisted,  that  the  de- 
murrer to  the  second  paragraph  of  the  answer  of  the  Tkrops 
rthould  have  been  sustained.  We  think  otherwise.  See  2  R. 
8.  p.  289,  sec.  178;  also  YoaM  v.  Willis^  9  Ind.  549.  But  sup- 
pose the  ruling  upon  the  demurrer  to  have  been  incorrect,  the 
appellants  can  not  avail  themselves  of  the  error,  because  it 
was  the  plaintiff  below,  and  not  they,  that  demurred ;  nor 
does  it  appear  that  they  excepted,  in  any  form,  to  the  action 
of  the  Court  in  overruling  the  demurrer.  As  the  case  stands 
in  the  record,  the  appellants  were  the  only  parties  before  the 
Court  liable  upon  the  bonds  in  suit;  and  hence,  a  separate 
judgment  against  them,  for  the  several  amounts  therein  spe- 
cified, can  not  be  held  objectionable.     2  R.  S.  p.  121,  sec.  868. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

Samuel  Bryarty  for  the  appellants. 

OaviA  ^  H(^d^  fo"  tbo  appellees. 
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Where  A  and  B  agree  to  exdiange  lands,  and  the  contract  is  fnlly 
executed  by  A^  but  B,  by  reason  of  his  own  acts,  done  in  frand  of 
the  rights  of  A,  is  in  such  situation  that  it  is  impossible  for  him  to 
execute  the  contract,  or  for  A  to  rescind  it,  and  be  placed  tn  tiaiu 
quo,  A  may  disregard  his  right  to  have  specific  performance  and 
sue  for  the  damages  he  sustained  by  B's  non-performance. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Hanna,  J. — The  parties  exchanged  lands  on  the  let  day  of 
March,  1866.  On  that  day  Todd  conveyed  the  land,  situate 
in  lowa^  by  him  so  traded  to  Lingerman^  which,  it  is  averred, 
was  worth  2,400  dollars,  and  received  on  that  day  a  deed  for 
a  certain  described  tract  of  land  in  Hendricks  county,  which, 
it  is  averred,  was  worth  and  received  at  1,200  dollars,  and  that 
the  other  1,200  dollars  was  to  be  paid  in  another  certain  tract 
of  land  in  said  last  named  county,  which  was  held  by  said 
Lingerman  by  a  title  bond  of  one  Sellers^  which  bond  was  as- 
signed at  that  time  to  said  Todd;  that  it  was  dated  August 
17, 1854,  and  was  for  land  the  title  to  which  was  in  the  wife 
of  said  SellerSy  and  she  was  a  minor  at  the  date  of  the  bond 
and  at  the  time  of  the  contract  between  the  plaintiff  and  the 
defendant;  the  deed  was  to  be  made  March  1,  1859;  that 
it  was  then  demanded,  but  not  made;  that  defendant  fraud- 
ulently represented  to  said  Todd  that  said  Sellers  and  wife 
would  execute  said  deed  when  she  arrived  at  age,  and  con- 
cealed from  him  the  fact,  known  to  defendant  at  the  time  of 
said  contract,  that  said  Sellers  had  before  then  notified  said 
defendant  that  they  would  not  make  said  conveyance ;  that 
said  defendant  had  transferred  said  loroa  lands;  plaintiff, 
therefore,  in  October^  1860,  offered  to  return  said  title  bond  of 
said  Sellers^  &c. 

The  second  paragraph  of  the  complaint  is  similar  to  the 
first,  except  that  in  addition  it  avers  the  insolvency  of  said 
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Sellers  J  and  that  said  bond  had  been  obtained  of  him  by  f raad 
by  said  defendant,  setting  out  the  facts. 

Demurrers  were  overruled  to  these  paragraphs.  This  raises 
the  first  point. 

The  second  paragraph  was  certainly  good.  The  plaintiff 
could  not  enforce  a  specific  performance  of  the  contract  evi- 
denced by  said  bond,  because  the  person  in  whom  the  title  to 
the  land  was,  was  not  a  party  to  the  contract.  He  shows  a 
snfiicient  excuse  for  not  suing  the  obligor  in  said  bond,  namely, 
his  insolvency.  He  could  not  rescind  ihe  contract,  because 
the  property  conveyed  to  defendant  had  passed  out  of  his  pos- 
session and  could  not  be  returned  to  the  plaintiff.  It  is  not 
necessary  to  examine  the  validity  of  the  first  paragraph,  be- 
cause the  finding  of  the  Court  was  special,  and  shows  it  was 
upon  and  directed  to  the  facts  pleaded  in  said  second  para- 
graph, and  therefore  the  ruling  upon  the  first  could  not  have 
injured  the  defendant,  even  if  erroneous,  on  which  we  decide 
nothing. 

Answer :  1.  Denial.  2.  Want  of  diligence  in  suing  on  or 
returning  said  title  bond.  8.  After  the  refusal  of  Sellers  to 
make  said  deed  said  defendant  offered  to  plaintiff  to  procure 
the  same  of  said  Sellers  and  wife  for  plaintiff,  by  paying  them 
an  additional  sum,  but  plaintiff  declined  to  accept  one  if  pro- 
cured. 4.  Said  Sellers  was  solvent  and  had  no  legal  defence 
to  said  bond  at  its  maturity,  and  long  afterwards,  but  the 
plaintiff  had  for  18  months  neglected  to  sue,  &c. 

A  demurrer  was  sustained  to  the  third  paragraph  of  the 
answer. 

Reply  to  second  and  fourth  paragraphs :  1.  Denial.  2.  That 
the  bond  was  valueless  because  of  the  fraud  in  its  procure- 
ment, and  of  the  insolvency  of  the  obligor  at  maturity. 

The  Court  found,  1.  That  the  said  title  bond  was  trans- 
ferred by  defendant  to  plaintiff  as  a  part  of  the  consideration 
of  the  land  conveyed  to  defendant.    2.  That  defendant  pro- 


490  SUPREME  COURT  OF  INDIANA. 

Lingerman  v.  Todd. 

cured  said  bond  of  Sellers  by  such  misrepresentation  of  facte 
and  false  statements  as  exonerated  him  from  any  obligation 
to  cause  said  land  to  be  conveyed.  3.  That  Sellers  and  wife, 
as  soon  as  said  misrepresentations,  &c.,  were  ascertained,  noti- 
fied the  defendant  that  they  proposed  and  desired  to  rescind, 
and,  as  soon  as  an  opportunity  occurred,  offered  to  rescind  by 
tendering  back  the  consideration  received.  4.  That  after  said 
tender,  &c.,  the  defendant  f6ld  and  transferred  said  title  bond 
to  the  plaintiff,  without  inarming  him,  &c.  5.  That  as  soon 
as  the  plaintiff  was  fully  apprised  of  said  defence  to  the  bond 
he  tendered  it  to  the  defendant,  Ac.  6.  That  before  the  time 
last  aforesaid  the  defendant  had  sold  said  lands  in  lowa^ 
and  plaintiff  had  sold  the  lands  conveyed  to  him  by  the  de- 
fendant. And  the  Court  finds  that  the  above  facts  entitle  the 
plaintiff  to  recover  the  value  of  the  land  described  in  said 
title  bond,  to-wit :  800  dollars. 

A  question,  now  presented  and  pressed,  is  that  the  plaintiff 
does  not  show  a  case  in  which  he  was  entitled  to  recover,  be- 
cause of  the  lapse  of  time.  The  suit  was  instituted  on  the 
24th  of  October^  1860,  something  over  20  months  after  the 
bond  matured. 

We  have  carefully  examined  the  evidence,  and  believe  that 
it  tends  to  sustain  the  several  findings  of  the  Court,  and  we 
can  not  therefore  disturb  them,  because  the  suit  was  not  in- 
stituted until  after  such  lapse  of  time.  Some  stress  is  laid  up- 
on the  failure  of  the  plaintiff  to  state  or  prove  that  the  con- 
sideration, given  by  defendant  to  Sellers  for  the  land  described 
in  the  title  bond,  was  tendered  or  returned  to  defendant. 
That  consideration  was  several  shares  of  railroad  stock.  The 
certificate  for  the  same  was  averred  and  shown  to  have  been 
assigned  by  writing,  on  the  back  of  it,  to  Sellers  by  defend- 
ant. The  certificate  itself  shows  that  the  stock  was  only 
transferable  by  assignment  on  the  books  of  the  company  upon 
the  return  of  said  certificate.     The  assignment  made  was 
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therefore  no  more  than  equitable,  and  vthe  certificate,  it  is 
averred  and  shown,  was  tendered  back.  There  is  no  account 
or  proof  that  there  was  any  transfer  on  the  books. 

The  difficulty  appears  to  have  grown  out  of  the  depreciation 
of  this  stock  before  suit  was  brought.  Of  this  defendant 
should  not  complain,  for  Sellers^  within  one  month,  notified 
him  that  the  terms  of  the  bond  would  not  be  complied  with, 
and  afterwards  offered  back  said  certificate  of  stock,  the  legal 
title  of  which  had  all  the  time  been  in  the  defendant. 

It  is  shown  by  the  bill  of  exceptions,  that  whilst  the  issues 
were  being  settled  the  Court  overruled  a  demurrer  to  the  third 
paragraph  of  the  answer,  but  after  hearing  the  evidence,  and 
in  rendering  the  decision  directed  the  Clerk  to  change  the 
entry  upon  that  point  to  a  ruling  sustaining  the  demurrer.  In 
the  meantime  there  had  been  evidence  tending  to  show  that 
the  defendant  had  offered  to  get  a  conveyance  of  land  at  some 
time  after  the  breach  of  said  bond,  if  the  plaintiff  would  ac- 
cept of  the  same,  which  proposition  he  declined  entertaining. 
Was  the  ruling  correct?  It  is  worthy  of  notice  that  the  evi- 
dence did  not  show  distinctly  whether  it  was  the  Sellers  land 
or  not  that  the  (lefendant  offered  to  procure  a  deed  for.  The 
language  of  the  witness  was:  "In  April  I  heard  the  defend- 
ant offer  to  get  a  deed  to  the  plaintiff  to  land."  This  is 
spoken  somewhat  in  connection  with  the  value  of  said  Sellers' 
land.  But  there  had  been  other  evidence  showing  that  the 
defendant  had  expressed  the  belief  that  he  could  get  back 
some  of  the  Iowa  lands  again  to  let  the  plaintiff  have.  So 
that  whether  there  was  really  any  evidence  in  reference  to  the. 
issues  which  had  been  made  on  the  third  paragraph,  we  can 
scarcely  say.  But  a  mere  offer  to  procure,  or  attempt  to  pro- 
cure, the  transfer  of  the  land  named  in  the  bond,  should  not 
have  prevented  a  suit  on  the  same,  unless  accepted,  or  accom- 
panied by  acts,  even  if  the  latter  would  defeat  such  suit,  of 
which  we  decide  nothing.    The  order  did  not  injure  the  de- 
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fendant,  and  therefore  he  can  not  complain,  even  if  the  action 
is  irregular  or  erroneous. 

Per  Curiam. — The  judgment  is  affirmed,  with  five  per  cent, 
damages  and  costs. 

Neweomb  ^  Tarkington^  for  the  appellant. 

Nave  ^  WitheroWy  for  the  appellee. 


Hatwood  v.  The  State. 


In  a  proaecuiion  against  a  negro  or  mulatto  for  coming  into  and  set- 
tling in  the  State,  it  should  be  averred  in  the  information  and 
proven  that  the  unlawful  coming  into,  Ac,  took  place  within  a  pe- 
riod not  barred  by  the  statute  of  limitations. 

The  statute  of  limitations  may  be  taken  advantage  of  under  the  plea 
of  not  guilty,  in  criminal  cases. 

The  statute  prohibiting  the  ingress  of  negroes  and  mulattoes  into  the 
State  is  constitutional,  and  its  title  sufficient  to  embrace  the  pro- 
visions of  the  act. 

APPEAL  from  the  Daviess  Common  Pleas. 

Perkins,  J. — Mabon  Hatwood,  a  mulatto,  was  prosecuted, 
in  1861,  for  coming  into  and  settling  in  this  State.  1  G.  &  H. 
443. 

On  the  trial  he  offered  in  evidence  the  record  of  a  former 
conviction  for  the  same  offence,  hut  it  was  rejected. 

The  record  showed  that  afterwards  the  Court  arrested  the 
judgment  and  discharged  the  defendant.  It  is  held  in  some 
of  the  States  that  where  a  trial  has  been  had  and  the  defend- 
ant convicted  upon  a  bad  information  or  indictment,  and  the 
Court,  on  that  account,  arrests  the  judgment,  the  defendant 
has  not  been  in  jeopardy,  and  may  be  again  tried  for  the  same 
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offence.  In  others,  the  mle  is  the  other  way.  See  the  cases 
cited  in  2  Phil.  Ev.  ed.  hy  Cow.  &  Hill,  p.  Ill  et  seq.j  in 
notes. 

It  is  not  necessary  for  ns  to  decide  the  point  here;  for  it  • 
appeared  on  the  trial  that  the  act  of  coming  into  and  set- 
tling in  the  State,  involved  in  the  case  at  bar,  occurred  some 
six  years  or  more  prior  to  the  prosecution,  and  there  was  no 
averment  in  the  information,  nor  was  there  any  proof  on  the 
trial,  that  the  act  had  been  coneealed,  &c.,  whereby  its  prose* 
cution  might  be  taken  out  of  the  statute.  See  2  G.  &  H.  p. 
898. 

The  statute  of  limitations  may  be  taken  advantage  of  in 
criminal  cases,  under  the  plea  of  not  guilty ;  though  in  civil 
it  must  be  specially  pleaded. 

We  think  the  statute  prohibiting  the  ingress  of  negroes 
constitutional,  and  all  its  provisions  properly  placed  under  its 
title;  but  it  seems  t^  be  defective  in  failing  to  provide  for  the 
removal  of  then^  upon  conviction;  and,  also,  in  making  the 
offence  a  continuing  one,  so  that  they  may  be  punished  for 
continuing  their  settlement  in  the  State  after  having  been 
convicted  of  making  it. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded  to  be  dismissed. 

J.  W.  Burton^  for  the  appellant 


FLBMma  V.  D0B6T  and  Others. 

It  is  error  to  reject  an  answer  denying  the  truth  of  an  affidavit  in  at  • 

tachmen.t. 
Such  error  is  available  in  this  Court  without  a  motion  below  for  a  new 

trial  on  that  ground. 


494  SUPREME  COURT  OF  IKDIANA. 

Hiatt  and  Another  v,  Ooblt  and  Another. 

APPEAL  from  the  Warren  Common  Pleas. 

Per  Ouriam. — In  this  case,  the  Court  below  rejected  a  par- 
agraph of  an  answer  denying  the  truth  of  the  affidavit  in  at- 
tachment, andiCxception  was  taken.  That  this  was  error,  is 
settled  in  Foster  v.  DryfuSy  16  Ind,  158.  But  there  was  no 
motion  for  a  new  trial,  and  the  question  is,  can  the  error  be 
now  taken  advaiitage  of  on  appeal?  We  think,  according  to 
Kent  V.  Lawsony  12  Ind,  675,  a  motion  for  a  new  trial  on  the 
ground  of  the  error  was  no4  necessary.  This  was  not  an 
error  aflfecting  the  trial  of  an  issue  formed,  but  preventing  the 
forming  of  an  issue  to  try. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

Oregory  ^  Harper^  for  the  appellants. 


Hiatt  and  Another  v.  Goblt  and  Another. 

In  an  action  upon  mortgage  and  notes,  they  should  both  be  set  oat  in, 
and  made  parts  of,  the  complaint,  either  by  filing  the  originals,  or 
by  copies,  and  merely  filing  them  with  the  complaint,  without  any 
reference  to  them  in  it,  is  not  sufficient. 

APPEAL  from  the  Henry  Circuit  Court. 

Per  Curiam. — ^In  this  suit,  to  foreclose  a  mortgage,  copies 
of  the  mortgage  and  notes  were  not  made  parts  of  the  com- 
plaint, and  thus  identified,  either  by  being  copied  into  the 
complaint,  or  by  reference  in  the  complaint  to  copies  or  origi- 
nals filed  with  it,  although  a  mortgage  and  notes  were  filed 
with  the  complaint.  Nor  was  a  copy  of  eitber  one  of  them 
filed,  or  referred  to  in  the  complaint.  The  complaint  was 
bad. 
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The  judgment  is  reversed,  with  costs.  Cause  remanded  for 
a  new  trial,  with  leave  to  amend.    See  2  G.  &  H.  p.  375. 

M.  L.  Bundy^  Smith  ^  Smithy  and  Thos.  A.  Hendricks^  for 
the  appellants. 

J.  jBT.  MeUetty  and  Martindah  ^  GrubbSy  for  the  appellees. 


Crawford  v.  Shaw  and  Another. 

Where  two  persons  execute  a  note  as  principals,  but  one  of  them  is 
surety  in  fact  for  the  other,  the  surety  can  not  plead  that  there  was 
no  consideration  for  his  promise,  because  it  is  unnecessary  that  any 
consideration  should  move  to  him. 

Per  Curiam. — Suit  upon  a  joint  note.  Answer  of  no  con- 
sideration by  the  maker,  whose  name  was  second  on  the  note. 
Demurrer  to  the  answer  sustained,  and  judgment  for  the 
plaintiff. 

The  ground  assigned  as  a  cause  of  demurrer,  and  on  which 
it  appears  to  have  been  sustained,  seems  to  have  been  that  the 
fair  construction  of  the  answer  made  it  simply  an  averment 
that  no  consideration  moved  to  him,  the  second  maker,  for 
signing  the  note.  This  was  not  necessary.  If  a  considera- 
tion moved  to  the  first  maker,  as  if  he  was  the  principal 
debtor,  and  time  was  given  to  him,  &c.,  this  made  the  note 
valid  against  a  voluntary  surety. 

The  answer,  taken  in  connection  with  the  form  of  the  note, 
Ac.,  will,  we  think,  bear  the  construction  the  Court  gave  it. 

The  judgment  is  affirmed,  with  8  per  cent,  damages  and 
costs. 

J.  L.  Ketcham  and  J,  L.  Mitchdlj  for  the  appellees. 
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Lebdy  and  Others  v.  Bhaw  and  Others. 

APPEAL  from  the  Kosciusko  Circuit  Court 

Per  Curiam. — The  judgment  in  this  case  is  affinned,  with  8 

per  cent,  damages  and  costs,  on  the  authority  of  Crawford  v. 

ShaWy  at  this  term. 
J*.  L.  Ketcham  and  J.  L.  Mitchdly  for  the  appellees. 


147  3i?|  CissNA  and  Others  v.  Hainbs  and  Others. 

The  taking  of  a  new  note  and  mortgage  will  not  operate  as  an  extin- 
guishment of  the  debt  evidenced  by  the  former  note  and  mortgage, 
nor  as  a  satisfaction  of  the  same,  if  said  note  and  mortgage  were 
received  as  mere  collateral  security  for  the  pre-existing  debts,  un- 
less superior  equities  have  intervened. 

Where  a  debt,  evidenced  by  a  note,  and  secured  by  a  mortgage,  is  re- 
newed by  the  amount  of  principal  and  interest  being  embraced  in 
a  new  note,  which  is  also  secured  by  an  additional  mortgage,  by 
way  of  further  security,  and  a  general  judgment  is  recovered  on 
the  latter  note,  the  legal  effect  is  to  merge  both  notes  in  said  judg- 
ment, that  being  a  higher  security,  and  said  judgment  should  be 
the  foundation  of  any  action  for  further  relief  on  account  of  the 
same  debt. 

In  a  decree  for  the  sale  of  various  parcels  of  lands,  incumbered  by 
successive  mortg<^es,  and  then  transferred  in  fee  to  different  pur- 
chasers, the  first  mortgagee  is  entitled  to  the  speediest  mode  of  coU 
leoting  his  money,  and  the  Court  should  therefore  direct  that  the  j 
should  be  offered  for  sale,  not  that  they  should  be  soldj  in  the  order 
required  by  established  rules  of  law  or  equity. 

APPEAL  from  the  Warren  Circuit  Court. 

Hanna,  J. — ^The  record  in  this  case  is  exceedingly  volumin- 
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0U8,  bnt  presents  only  three  points  upon  which  any  question 
is  here  made,  and  will  be  no  further  noticed  than  may  be 
necessary  to  an  examination  of  those  points. 

By  the  record,  it  appears  that,  on  the  10th  day  of  August^ 
1852,  Mary  Benjamin  sold  to  West  ^  Hunter  about  400  acres 
of  land,  in  Warren  county,  Indiana^  and  took  a  mortgage  on 
the  same  to  secure  the  unpaid  purchase-money.  West  ^  Hun- 
ter^ on  the  17th  of  March,  1857,  sold  a  part  of  said  land  to 
one  Gwinn,  who  agreed,  as  a  part  of  the  consideration,  to  pay 
1,000  dollars  still  due  of  the  purchase-money.  Of  the  land 
so  purchased  by  Gwinny  one  Buell,  on  the  22d  day  of  August^ 
1857,  bought  a  portion  at  sheriff's  sale  on  a  judgment  against 
said  Gvnnn,  (the  execution  having  become  a  lien  on  said  land 
on  the  23d  of  Aprily  1867),  and,  as  he  averred,  without  any 
notice  of  the  agreement  of  said  Owinn  to  pay  said  mortgage 
debt.  West  ^  Huntety  on  the  16th  day  of  November^  1853, 
had  sold  another  part  of  said  land  to  one  Mitchellj  who,  to  se- 
cure a  debt,  mortgaged  the  same  to  Haines  ^  Harmon^  on  the 
7th  day  of  January,  1857,  and  afterwards,  on  the  18th  day 
of  December,  1858,  Cissna  purchased  the  same  at  sheriff's  sale 
on  an  execution  against  Hunter^  on  a  judgment,  the  date  of 
which  is  not  given,  the  same  having  again  passed  into  his 
bands  in  exchange  for  lands  in  Illinois,  conveyed  to  MitcheU. 
The  balance  of  said  original  tract  was,  on  the  16th  day  of 
ATpril,  1860,  purchased  by  one  Chandler,  on  an  execution 
against  West  ^  Hunter,  issued  upon  a  judgment  recovered  at 
the  April  term,  1858,  of  the  Common  Pleas  of  said  county. 

So  the  titles  appear  to  have  been  at  the  commencement  of 
proceedings  herein,  which  were  initiated  by  West  ^  Hunter^ 
against  Gwinn  and  others,  to  compel  a  payment  of  the  origi- 
nal mortgage  to  Mary  E.  Benjamin,  and  subject  certain  parts 
of  said  lands  therein  mentioned  to  the  payment  thereof.  In 
the  meantime,  said  JEfarj^  had  died,  and  her  debt  had  been 
transferred,  until  it  was  in  the  hands  of  said  appellant,  Cissna. 
Vol.  XVin.— 32 
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Buch  proceedings  were  had  as  resulted  ia  a  jadgment 
against  Grwinriy  in  favor  of  West  ^  Hunter^  for  the  balance  of 
the  purchase-money  due  from  him  to  them,  for  the  part  by 
him  purchased,  and  which  sum  he  had  failed  to  pay  on  said 
Benjamin  mortgage;  and  also  an  order,  declaring  it  a  lien,  &c., 
on  the  part  of  said  tract  by  Ghoinn,  purchased,  and  not  then 
held,  by  said  BuelL 

During  the  progress  of  the  proceedings,  Haines  ^  Harmon, 
as  junior  incumbrancers,  filed  a  pleading,  based  upon  their 
original  note  and  mortgage  from  MUcheUj  and  became  parties; 
and.  Chandler^  appellant,  also  filed  a  complaint,  as  well  as 
answers,  setting  up  his  rights  under  the  original  mortgage, 
and  under  the  purchase  at  sheriff's  sale. 

Each  party  prayed  that  the  said  original  mortgage  debt 
might  be  made  out  of  said  lands,  other  than  the  part  he  held. 
The  whole  proceedings,  if  they  could  have  been  considered 
distinct,  were  on  motion  consolidated. 

It  was  set  up  in  answer,  by  appellant,  to  Haines  and  Har- 
mon^s  demand  on  this  mortgage  and  note,  that  the  same  had 
been  satisfied,  discharged  and  merged,  in  this ;  that  said  Haines 
^  Harmon  had  taken  from  Mitchell  a  new  note,  and  a  mort- 
gage on  described  lands  in  Illinois^  in  lieu  and  discharge  of 
the  note,  Ac,  now  set  up;  that  the  amount  of  principal  and 
interest  of  the  old  debt  had  been  calculated  and  included  in 
the  new  note  and  security,  together  with  other  debts;  that 
this  second  note  and  security  was  executed  on  the  occasion 
of  an  exchange  of  lands  between  Mitchell  and  Hunter,  by 
which  the  lands,  formerly  mortgaged  by  MUcheU,  lying  in 
Indiana,  were  transferred  to  Hunter,  and  those  included  in 
the  second  mortgage  were  transferred  to  Mitchdl. 

To  this  there  was  a  reply,  that  the  new  note  and  mortgage, 
although  they  included  the  old  debt,  were  given  and  received 
only  as  collateral  security,  and  not  in  lieu  or  discharge  of  the 
same;  but  were  to  operate  as  a  satisfaction  of  the  amount  se- 
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cored  by  said  second  mortgage,  ^^so  far  as  they  proved  euffi- 
dent  to  |)ay  said  sum,  with  interest  and  costs;''  and  that  a 
judgment  had  been  recovered  thereon  in  Illinois^  and  said 
lands  there  situate  sold  to  Jacob  Haines  on  said  judgment  of 
foreclosure,  for,  &c.,  a  sum  not  sufficient  to  satisfy  said  debts; 
whereupon,  Ac.  The  record  of  said  proceeding  is  made  a 
part  of  the  reply. 

There  was  a  demurrer  to  this  reply  overruled.  Trial  by 
the  Court.  Judgment  for  the  appellant  for  the  amount  due 
on  the  original  note  and  mortgage^  and  that  the  equity,  Ac, 
in  the  lands  described  in  the  latter,  be  foreclosed.  The  equity 
of  redemption  of  Mitchell^  &c.,  in  the  land  mortgaged  to  Haines 
^  HarmoHy  was  also  foreclosed,  and  the  sum  on  the  same 
found  due,  Ac. 

The  following  order  was  also  entered  as  a  part  of  the  find- 
ing of  the  Court,  to-wit: 

^^It  is  further  ordered,  that  for  payment  of  the  decree 
herein,  in  favor  of  the  said  William  Cissnay  said  land  be  sold 
in  parcels,  in  the  order  following,  to-wit,  till  said  decree  and 
costs  be  paid." 

Said  order  then  designates,  first,  the  lands  sold  to  OwinUy 
except  that  purchased  by  Budl;  second,  that  purchased  by 
Chandler;  third,  that  purchased  by  Budl;  fourth,  that  sold  to 
MitcheUy  and  afterwards  mortgaged  to  Haines  j*  Harmony  and 
subsequently  purchased  by  said  Cissna. 

Three  points  are  made  upon  this  record.  1.  Upon  the 
ruling  on  demurrer.  2.  On  the  admission  of  evidence.  8. 
On  the  order  of  sale. 

It  is  urged  that  the  appellees,  by  taking  the  new  note  and 
mortgage,  extinguished  their  debt,  and  if  not,  certainly  their 
lien,  held  by  virtue  of  the  mortgage  first  executed  to  them 
by  Mitchell;  and  if  in  this  appellant  is  mistaken,  then,  taking 
the  judgment  in  Illinois  on  said  note  and  mortgage  last  exe- 
cuted waa  a  merger  of  the  debt  secured  by  the  said  Mitchell 
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mortgage;   and,  consequently,  no  other  suit  conld  be  main- 
tained for  that  debty  unless  baaed  upon  said  judgment. 

The  evidence  is  not  in  the  record ;  but  the  question  is  pre- 
sented on  the  demurrer  to  the  reply.  It  may  be  true,  as 
averred  in  the  answer,  that  a  new  note  and  mortgage  were 
taken;  but  they  would  not  operate  as  an  extinguishment  of 
the  debt,  evidenced  by  the  old  note  and  mortgage;  nor  as  a 
satisfaction  of  the  same,  if,  as  replied  by  the  holders,  said  new 
note  and  mortgage  were  received  as  mere  collateral,  or  addi- 
tional security,  for  the  due  performance  of  the  promise,  un- 
less superior  equities  intervened. 

A  somewhat  more  difficult  inquiry  is  presented  on  the 
question  of  merger,  in  consequence  of  the  form  of  judgment 
taken  on  the  foreclosure  of  the  mortgage  in  Illinois.  The 
judgment  is  general  for  the  recovery  from  the  defendants, 
Mitchell  and  wife,  of  the  sum  of,  &c.,  damages,  and  that  plain- 
tiff should  have  a  writ  of  special  execution  against  the  lands 
described  in  the  mortgage  as  lying  in  Illinois. 

It  appears  to  us  that  the  notes  taken  by  Haines  j*  Harmon 
of  Mitchell,  may  be  treated  as  evidences  of  the  debt  due  from 
him;  and  the  several  mortgages  taken,  were  but  securities  for 
the  payment  of  the  sum  'acknowledged  to  be  due  by  said 
notes.  The  mortgages  may  have  been,  as  alleged,  additional 
security,  and  could  be  proceeded  upon  as  such.  But  we 
think,  that  as  the  original  sum  due  was  carried  forward  from 
one  note,  the  first,  into  the  second,  and  judgment,  in  the  form 
set  forth,  was  recovered  on  said  second  note,  it  merged  the 
right  to  proceed  upon  said  second  note  in  a  subsequent  suit, 
because  the  debt  thereby  evidenced  had  assumed  a  record,  or 
more  solemn  form.  As  the  debt  was  thus  evidenced,  and  car 
ried  forward  by  these  several  notes,  we  are  not  able  to  pei 
oeive  but  that  the  merger  of  the  right  of  action  on  one, 
merged  it  as  to  both;  and,  consequently,  if  resort  should  be 
had  to  other  securities  than  the  one  named  in  that  proceed- 
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ingy  the  judgment  so  obtained  for  Baid  debt  should  be  the 
foundation  upon  which  to  rest  any  additional  proceedings, 
and  not  the  original  debt  or  note. 

As  to  the  question  on  the  admission  of  evidence:  The  note 
offered  in  evidence  on  the  trial,  and  that  described  in  the  com- 
plaint, of  Haines  ^  Harmon,  and  of  which  a  copy  was  an- 
nexed thereto,  differed  in  some  particulars;  but  not  in  any 
thing  so  material,  that  an  amendment  would  not  have  been 
permitted  below  on  the  trial,  and  will  be  considered  here  as 
having  been  made. 

As  to  the  third  point,  based  upon  the  order  of  sale.  It  is 
manifest  that,  as  a  mere  holder  of  a  part  of  the  lands  affected 
by  the  order,  Cissna  has  no  cause  of  complaint  in  reference 
thereto.  The  lands  he  holds  are  the  last  resorted  to  for  pay- 
ment. But  as  holder  of  the  original  mortgage  debt,  he  had 
a  right  to  the  speediest  mode  of  making  his  money  out  of  the 
fund,  being  the  land,  thus  pledged  as  a  security  for  the  due 
performance  of  the  promise,  unless  there  were  intervening 
equities. 

If  the  order  had  directed  the  offer  of  the  lands  in  designa- 
ted parcels,  it  could  not  have  been  said  that  it  interfered  with 
the  speedy  collection  of  the  debt;  but  as  it  requires  the  lands 
to  be  soldy  in  the  order  named,  it  might  perhaps  operate  as  a 
postponement  of  the  day  when  said  debt  could  be  thus  real- 
ized. Were  there  reasons  for  such  order?  The  equities  ex- 
isting between  the  various  purchasers  of  said  lands,  it  seems  to 
us,  required  the  lands  to  be  offered  in  the  manner  designated 
by  the  order  complained  of,  especially  when  we  consider  the 
form  of  the  debt  sought  to  be  collected. 

Fer  Curiam. — The  judgment  is  reversed  as  to  that  part  de- 
creeing in'  favor  of  Haines  ^  Harmon,  and  ordered  back  for 
further  proceedings,  not  inconsistent  with  this  opinion. 

Joseph  H.  Brown  and  James  Park,  for  the  appellant. 

Daniel  Mace,  for  the  appellees. 
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POBTER   V.  MlLLAM).^ 

Where  there  is  a  total  absence  of  evidence  on  a  point  essential  to 
the  maintenance  of  the  action,  it  is  not  error  for  the  Court  to  in- 
struct the  jury  that  the  law  is  with  the  defendant,  and  that  they 
should  find  for  him.  , 

APPEAL  from  the  Carroll  Common  Pleas. 

WoRDJSN,  J. — Action  by  Millard  against  Porter^  on  a  prom- 
issory note.    Verdict  and  judgment  for  the  plaintiff 

The  case  has  once  before  been  in  this  Court,  and  was  de- 
cided at  the  May  term,  1860,  though  it  does  not,  from  over- 
sight, we  suppose,  appear  in  the  14th  volume  of  Reports. 

On  the  trial,  the  Court  gave  the  jury  the  following  charge: 
"  In  this  case  there  is  no  evidence  tending  to  prove  a  failure 
or  want  of  consideration  in  the  original  twelve  hundred  dol- 
lar note  referred  to  in  the  second  paragraph  of  the  defend- 
ant's answer,  or  fraud  in  its  execution,  against  the  plaintiff. 
You  must  find  for  the  plaintiff." 

We  have  examined  the  evidence  carefully,  and  are  of  opin- 
ion, with  the  Court  below,  that  there  was  no  evidence  before 
the  jury  tending  to  prove  either  the  want  of  consideration,  or 
the  supposed  fraud. 

In  Crookshank  v.  Kellogg^  8  Blackf.  256,  it  was  held,  that 
"where  there  is  any  evidence,  however  slight,  tending  to 
prove  any  fact  essential  to  the  maintaining  of  the  suit,  (or  de- 
fence) the  question  as  to  the  sufficiency  of  the  evidence  to  es- 
tablish that  fact,  is  for  the  jury,  and  not  for  the  Court.  But 
if  there  be  no  evidence  at  all  tending  to  prove  such  fact,  it  is 
the  duty  of  the  Court  to  instruct  the  jury  that  the  law  is  with 
the  defendant,  (or  plaintiff)  and  that  they  should  find  for  him, 
and  a  refusal  by  the  Court  to  perform  that  duty  is  error.'* 

We  are  of  opinion,  in  view  of  the  evidence,  that  the  in- 
struction was  correct. 

It  is  claimed  that  the  Court  erred  in  rejecting  evidence  of 
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an  act  of  the  Legislature  "authorizing  the  extension  of  the 
Newcastle  and  Richmond  Railroad  Company. ^^  This  was  re- 
jected on  the  ground  of  irrelevancy.  "We  do  not  perceive 
the  relevancy  of  the  testimony  offered,  and  incline  to  the 
opinion  that  the  ruling  was  correct.  It  is  also  insisted  that 
the  Court  erred  in  suppressing  parts  of  certain  depositions. 
We  need  not  examine  the  correctness  of  the  ruling,  as  this 
was  not  made  one  of  the  grounds  of  the  motion  for  a  new 
trial. 

We  perceive  no  error  in  the  record  for  which  the  judg- 
ment should  he  reversed. 

Per  Curiam. — The  judgment  helow  is  affirmed,  with  costs, 
and  1  per  cent,  damages. 

Z.  Baird,  L.  B.  SimmSy  J.  E.  McDonald  and  A.  L.  RoaeJUj 
for  the  appellant. 

Robert  Jones  and  S.  A.  Huff,  for  the  appellee. 

(1)     See  Millard  v.  Porter,  next  cose. 
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A  is  indebted  to  B,  and  C  to  A,  in  equal  sums,  and  C  assumes  to  pay 
A^s  debt  to  B,  and  executes  his  note  to  him  therefor,  and  thereapon 
B  cancels  his  claim  against  A  and  receipts  for  the  same  in  full, 
Heldy  that  these  facts  constitute  sufficient  consideration  for  the  note 
from  Cto  B,  and  such  note  or  any  one  given  in  renewal  thereof  can 
be  enforced. 

APPEAL  from  the  Carroll  Common  Pleas. 

WoRDEN,  J, — Suit  hy  Millard  against  Porter  on  a  note  made 
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by  the  latter  to  the  former  for  880  dollars,  dated  February  18, 
1856,  payable  twelve  months  from  date. ' 

The  defendant  answered : 

First  That  the  note  was  given  without  any  consideration. 

Second.  That  the  note  was  obtained  by  fraud  and  without 
consideration,  setting  out  the  alleged  circumstances  at  length. 

Tliird.  A  counter-claim.    Replication  in  denial. 

Trial  by  jury,  verdict  and  judgment  for  the  defendant,  on 
his  counter-claim,  for  513  dollars,  over  a  motion  made  by  the 
plaintiff  for  a  new  trial. 

The  record  of  the  case  is  voluminous,  but  the  following  are 
believed  to  be  the  material  facts,  as  shown  by  the  evidence 
set  out  in  the  bill  of  exceptions. 

It  appears  that  prior  to  the  execution  by  the  defendant  to 
the  plaintiff  of  a  note  for  1,200  dollars,  hereinafter  mentioned, 
the  defendant  had  made  the  following  subscription  to  the 
capital  stock  of  the  New  Castle  and  Richmond  Railroad  Com- 
pany^ viz : 

"We,  the  undersigned,  citizens  of  Cass  and  Carrott  coun- 
ties, promise  to  pay  the  sum  of  50  dollars  to  the  New  Castle 
and  Richmond  Railroad  Company  for  each  share  of  stock  by 
us  hereto  subscribed,  to  be  paid  as  ordered  by  the  Board  of 
Directors  of  said  company,  and  to  be  expended  in  the  con- 
struction of  said  company's  extension  from  the  town  of  Lo- 
gansport  to  the  town  of  Camden^  in  Carroll  county,  as  witness 
our  signatures  hereto." 

^^Adam  Porter  takes  twenty-four  shares,  provided  the  com- 
pany accepts  160  acres  of  land  lying  in  Washington  township, 
two  and  one-half  miles  west  of  the  plank  road,  in  Carroll 
county,  on  Paint  creek,  1,200  dollars.*' 

It  appears  that  after  the  above  subscription  was  made,  viz : 
on  the  26th  of  February,  1853,  the  company  changed  her 
name  to  that  of  "77ie  CincinnatiyLogansport  and  Chicago  Rail- 
road Company"    That  afterwards,  under  the  latter  name,  on 
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the  Slst  of  August^  1854,  she  consolidated  with  the  Cincinnati 
and  Chicago  Railroad  Company  of  Indiana,  and  the  consoli- 
dated company  assumed  the  name  of  the  Cincinnati  and  Chi- 
cago Railroad  Company,  There  was  a  mass  of  testimony 
introduced  for  the  purpose  of  showing  that  the  subscription 
could  not  be  legally  collected  by  the  company  in  consequence 
of  the  above  facts;  and  it  was  also  claimed  that  the  subscrip- 
tion was  not  collectible  because  the  company  had  not  elected 
to  take  the  land.  The  subscription  being  a  proposition 
merely,  and  not  binding  until  the  company  made  the  elec- 
tion. But  the  view  we  take  of  the  case  renders  it  entirely 
unnecessary  to  determine  whether  the  defendant  was  legally 
bound  to  pay  the  subscription  or  otherwise. 

It  appears  that  A.  Rogers  ^  Co,  had  a  contract  for  work  on 
the  road  between  Logansport  and  Camden,  under  whom  MU- 
lard,  the  plaintiff,  was  a  sub-contractor;  that  there  was  due 
to  Millard  1,600  to  1,700  dollars  for  work  done  on  that  part 
of  the  road  under  his  contract;  that  the  agent  of  the  com- 
pany called  on  the  defendant  to  get  a  deed  for  the  land  he 
had  subscribed,  but  he  said  he  believed  he  would  keep  the 
land  and  pay  the  money,  as  he  believed  the  land  was  worth 
more  than  the  money.  The  agent  told  him  the  land  or  the 
money  would  be  satisfactory.  Porter  wanted  to  make  some 
arrangement  to  pay  the  men  who  had  orders  for  work  on  the 
road,  so  that  he  could  pay  it  in  payments.  The  agent  told 
him  that  llillard  had  an  order  for  1,600  or  1,700  dollars. 
Afterwards  an  arrangement  was  perfected  by  which  Porter 
gave  his  note  to  Millard  for  1,200  dollars,  payable  in  six 
months,  dated  July  8, 1854.  Porter^ s  subscription  was  credited 
as  paid  in  full  on  the  books  of  the  company,  and  receipts 
given  to  him  therefor  by  the  agent  of  the  company,  and  MiU 
lard  receipted  to  the  company  for  the  amount,  on  his  work. 
Afterwards  Porter  made  payments  on  the  note,  and  it  was 
finally  taken  up  and  the  one  in  suit  given  for  the  balance  due* 
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It  was  for  the  payments  thus  made  on  the  1,200  dollar  note 
that  the  defendant  recovered  upon  his  counter-claim. 

We  have  not  examined  the  various  instructions  given  and 
refused,  as  we  are  of  opinion  that  the  judgment  should  be  re- 
versed upon  the  evidence. 

There  is  no  evidence  in  the  record  that  establishes  fraud  in 
the  transaction,  and  we  are  of  opinion  that,  on  the  facts 
shown,  the  1,200  dollar  note  was  given  upon  a  good  and  suffi- 
cient consideration.  The  acts  of  the  defendant  would  seem 
to  amount  to  a  waiver  of  any  defence,  if  he  had  any,  to  the 
subscription,  even  as  between  himself  and  the  company,  but 
upon  this  point  we  make  no  decision.  The  settling  and  re- 
ceipting for  the  claim  which  the  plaintiff  held,  was  a  sufficient 
consideration  for  the  note,  even  though  the  subscription  could 
not  have  been  enforced.  It  is  difficult  to  perceive  why  the 
receipting  for,  and  canceling  of  such  indebtedness,  is  not 
equivalent  so  far  as  furnishing  a  consideration  for  the  note  is 
concerned,  to  a  payment  directly  by  Millard,  of  the  subscrip- 
tion. Had  Millard  paid  the  subscription  directly,  at  the  re- 
quest of  Porter,  that  would  have  furnished  a  sufficient  con- 
sideration, although  Porter  could  not  have  been  liable  on  the 
subscription.     Vide  Wright  et  at.  v.  Hughes,  Nov.  term,  1859. 

If  the  1,200  dollar  note  was  valid,  the  one  given  in  lieu  of 
it,  and  now  in  suit,  is  also  valid,  and  the  judgment  for  the 
defendant  on  his  counter-claim,  for  what  he  has  paid  on  it,  is 
not  only  wrong  but  he  is  liable  upon  the  note  sued  upon. 

Per  Curiam. — The  judgment  below  is  reversed  with  costa, 
and  the  cause  remanded  for  a  new  trial. 

Z.  Baird  and  L.  B.  Simms,  for  the  appellant. 

Robert  Jones,  S.  A.  Huff,  and  Allen  ^  Schermerhom,  for  the 
appellee. 

(1)  This  cause  was  decided  on  Mat/  30,  1860,  and  by  accident  was 
not  reported  in  the  14tli  Indiana,  where  it  should  have  appeared,  and 
it  is  therefore  inserted  here. 
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Gabnob  r.  Fbedebice. 

BlakeY.  Faulkner,  on  the  subject  of  Toluntarj  aBsignments,  followed. 
Under  the  assignment  law  of  1859,  partnership  property  should  be 

assigned  by  the  act  of  the  partners,  and  indiridual  property  by  the 

act  of  the  indiyidual  owner. 
A  reservation,  in  good  faith,  in  an  assignment  by  the  assignor,  of 

"so  much  property  as  may  be  exempt  from  execution,"  will  not 

avoid  the  deed. 

APPEAL  from  tne  Floyd  Circuit  Court 

Hanna,  J. — On  the  80th  of  November ,  1859,  Frazier  ^  Irwin 
made  an  assignment  for  the  benefit  of  creditors,  to  Gamor. 

On  the  6th  of  January^  1860,  Otter  ^  Allen  recovered  a 
judgment  against  said  F.  ^  J.,  ou  a  note  dated  October  24, 
1859,  on  which  the  suit  had  been  instituted  December  16th, 
1859.  An  execution  was  issued  February  6, 1860,  and  levied 
by  said  appellee,  sheriff,  on  February  7, 1860,  on  the  personal 
property,  for  the  seizure  of  which  this  suit  was  brought,  in 
the  nature  of  an  action  of  trespass.  Answer,  general  denial, 
with  agreement  to  give  special  matters  in  evidence. 

There  was  a  trial;  finding  for  the  defendant;  motion  for  a 
new  trial  overruled;  judgment. 

The  point  pressed  is,  that  the  assignment  is  not  in  conform- 
ity with  the  act  of  March  5th,  1859,  and  should  therefore  ^*be  ^ 
deemed  fraudulent  and  void."    Acts  1859,  p.  240. 

The  objections  are,  that  it  was  an  assignment  of  ^^  their  per- 
sonal goods,  &c.,  for  the  payment  of  their  debts."  That  is, 
that  it  was  an  assignment  of  the  partnership  property  for 
that  purpose,  and  that  the  same  did  not  include  the  individual 
property  of  said  partners.  Second,  that  in  the  deed  of  assign- 
ment, in  granting  and  describing  said  property  assigned,  there 
was  a  reservation  in  these  words,  "excepting,  however,  so 
much  as  may  be  exempt  from  execution." 

There  is  nothing  in  the  pleading,  nor  in  the  deed  of  assign- 
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ment  and  exhibits,  showing  that  there  were  either  individual 
debts  or  individual  property.  We  can  not,  therefore,  say  that 
the  deed  should  be  deemed  fraudulent,  &o.,  on  its  face,  for  not 
purporting  to  transfer  such  property.  But  the  broad  propo- 
sition is  advanced,  that  when  ^partners  make  an  assignment, 
they  should  include  all  their  partnership  property,  and  also 
their  individual  property;  but  with  the  right  of  designating 
each,  and  keeping  the  same  separate,  so  that,  either  by  direc- 
tion of  the  deed,  or  the  laws,  the  trustee  may  appropriate  the 
joint  property  towards  the  payment  of  the  joint  debts,  and 
the  individual  property  to  the  payment  of  the  individual 
debts;  and  that,  as  it  was  shown  in  the  evidence,  that  one 
partner  had  a  small  amount  of  personal  property,  the  deed 
was  void. 

We  think  the  principle  is  settled  in  the  case  of  Blake  v. 
Faulkner  et  aLy  at  this  term,  and  that,  by  the  terms  of  the 
statute,  joint  property  must  be  assigned  by  the  act  of  the 
partners,  and  individual  property  by  the  act  of  the  individual. 
The  partners,  as  such,  might  agree  upon'  a  trustee,  in  whose 
hands  some  one  of  the  firm  might  not  be  willing  to  place  his 
individual  property.  Or  sufficient  objections  might  exist  to  a 
trustee  acting  in  behalf  of  the  one  interest,  who  might  be 
the  best  prepared  or  qualified  to  act  as  to  the  other. 
,  As  to  the  question  on  the  reservation.  The  statute  gives 
the  appraisers,  called  by  the  trustee,  the  right  to  set  off  an 
amount  of  property,  such  as  the  assignor  may  select,  not  ex- 
ceeding 800  dollars  in  value.  It  is  also  provided  that  the  pos- 
session of  the  property  assigned  shall  be  delivered  to  the 
trustee  and  the  property  vest  in  him  from  the  time  the  deed 
is  recorded;  within  fifteen  days  the  trustees  shall  file  bond, 
Ac,  and  within  thirty  days  after  entering  upon  his  duties,  4c., 
he  shall  file  an  inventory;  and  within  twenty  days  thereafter 
cause  the  property  to  be  appraised.  Thus  sixty-five  days 
might  intervene  between  the  assignment  and  the  appraise- 
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ment.  It  ia  insisted  that  the  debtor  must  assign  or  surrender 
all  his  property,  and  receive  back  at  the  hands  of  the  apprais- 
ers the  300  dollars  worth.  It  has  been  held  that  the  300  dol- 
lars reserved  under  the  constitution  and  statute  as  exempt 
from  levy,  &c.,  is  for  the  benefit  of  the  family  of  the  debtor. 
If  this  statute  is  to  receive  the  rigid  construction  contended 
for,  we  do  not  see  the  way  clear  for  the  family  to  live  during 
the  sixty-five  days. 

As  the  statute  further  provides  for  additional  inventories, 
and  proceedings  by  the  trustee  on  the  recovery  of  other  prop- 
erty, or  the  concealment  by  the  debtor  of  property,  we  are 
inclined  to  the  opinion  that  where  a  reservation  of  the  char- 
acter here  indicated  is  made  in  good  faith,  in  all  respects,  that 
it  should  not  avoid  the  deed.  It  follows  that  the  deed  was 
not  on  its  face  fraudulent.  The  evidence  shows  that  all  the 
joint  property  was  included,  and  the  controversy  is  about 
said  property;  that  the  individual  property^  of  a  value  much 
less  than  300  dollars,  was  not  intended  to  be  included;  but 
was,  upon  advice,  surrendered  to  the  trustee,  after  the  execu- 
tion of  the  deed,  and  by  him  placed  in  the  general  inventory 
(before  the  rendition  of  the  judgment  on  which  execution 
issued,)  and,  together  with  some  part  of  the  joint  property, 
appraised  and  returned  by  the  appraisers  to  one  of  the  assign- 
ors, being  altogether  less  than  800  dollars  w/)rth,  so  set  apart. 
So  far  as  we  can  see  there  is  no  appearance  of  fraudulently 
withholding,  or  intending  to  withhold,  any  part  of  the  prop- 
erty of  defendants  which  ought  to  have  been  included  in  the 
assignment  as  made,  unless  the  reservation  as  expressed  in  the 
deed  furnishes  that  evidence.    Of  this  we  have  already  spoken. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 

John  H.  Stotsenburgh  and  Thomas  M.  Brown,  for  the  appel- 
lant. 

Thomas  L.  Smith  and  Michael  C.  Kerr,  for  the  appellee. 
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TO  THE  PRINCIPAL  MATTERS 
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ABATEMENT. 

See  Pleading,  1. 

ACTION. 
See  Bastardy,  1,  2, 13,  14,  15. 

1.  It  is  settled  in  this  State,  that  a  party  may  sae  on  a  promise  made 
to  a  third  person  for  his  benefit. — Bay  y.  Patterson^  114 

2.  As  a  general  rule,  a  party  can  not  recover  on  a  special  contract 
which  he  has  failed  to  fulfill  on  his  part, — Morton  v.  Kane^         191 

3.  But  where  the  plaintiff's  agreement  or  stipulation  constitutes  only 
a  part  of  the  consideration  of  thd  defendant's  contract,  and  the  de- 
fendant has  actually  received  a  partial  benefit,  and  the  breach  on 
the  part  of  the  plaintiff  may  be  compensated  in  damages,  an  action 
may  be  supported  on  the  contract,  without  showing  strict  perform- 
ance by  the  plaintiff.  Ihid, 

4.  The  conviction  and  sentence  of  a  person  to  confinement  in  the 
penitentiary,  by  a  Court  having  no  jurisdiction,  are  nullities,  and 
can  afford  no  protection  to  any  persons  keeping  him  in  confinement. 
— Patterson  v.  Prior ^  440 

5.  Persons  holding  him  in  confinement  are  presumed  to  know  th« 
law,  and  that  they  had  no  legal  right  to  imprison  him.  Ihid. 

6.  The  person  so  imprisoned,  as  against  any  oqc  to  whom  some  bene- 
fit has  accrued  by  reason  of  his  imprisonment,  may  waive  the  tort, 
and  sue  him  upon  the  implied  assumpsit.  Ibid, 

7.  But  the  rule  is  different  as  to  any  person  who  was  a  party  to  his 
confinement,  ta  whom  no  benefit  accrued  by  reason  thereof;  because 
as  to  him  thftre  would  be  no  consideration  to  support  an  implied 
assumpsit  Ihid. 
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ADMISSIONS. 
See  EviDKNOK,  6. 

ADMINISTRATORS. 

Sk  EXXOITTOBS  AND  ADUIinSTBATOBS. 

AD  QUOD  DAMNUM. 

Sbe  A88B86MENT  OV  DAHAaSS,  WbIT  OF, 

AFFIDAVIT. 
See  Amendment,  2. 

AMENDMENT. 
See  Practice,  15,  101. 

1.  In  an  action  for  slander,  the  Court  may,  after  the  trial  £as  been 
entered  upon,  permit  the  plaintiff  to  amend  his  complaint,  by  in- 
serting other  words,  or  correcting  those  already  in  the  complaint ; 
but  not  by  inserting  an  entire  new  set  of  words,  essentially  differ- 
ent from  those  previously  alleged,  and  of  themselyes  constituting  a 
new  cause  of  action. — Piroctar  v.  Otoen^  21 

2.  In  an  application  to  set  aside  a  judgment,  and  grant  a  new  trial, 
the  Court  may  allow  affidavits  to  be  amended  so  long  as  the  motion 
is  still  pending  and  undetermined. — Goin^  v.  Chapman,  ,  ld4 

APPEAL. 

See  Bond,  1. 

1.  An  appeal  from  an  order,  setting  aside  a  judgment  for  the  purpose 
of  giving  a  rehearing,  is  premature,  and  must  be  dismissed. — Mei- 
cher  et  aL  v.  Firendenhwrgj  *  180 

2.  An  appeal  to  this  Court  from  an  interlocutory  order  is  premature, 
and  should  only  be  taken  from  a  final  judgment. — Martindale  v. 
Brown,  284 

3.  No  appeal  lies  in  behalf  of  the  State  or  the  relator,  from  the  judg- 
ment of  a  justice  of  the  peace,  in  a  prosecution  for  surety  of  the 
peace. — The  State,  <&c.  v.  Lon^,  438 

ASSIGNMENT. 
See  VoLUNTABT  Assignment,  1,  2,  3,  4. 
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ATTACHMENT. 

A  person,  summoned  as  garnishee,  who,  at  the  time  of  the  service  of 
process  on  him,  is  indebted  upon  notes  not  negotiable  by  the  law- 
merchant,  to  the  defendant  in  the  action,  which  notes,  after  the  ser- 
vice of  the  summons  on  the  garnishee,  were  transferred  to  third 
persons,  is  still  accountable  to  the  plaintiff  in  the  action,  to  an 
amount  equal  to  the  recovery  against  the  original  payee  of  the 
notes. — SimptorCs  AdmW  v.  Potter^  429 

ATTOKNET-GENERAL. 

An  official  opinion  of  the  Attorney-General  of  the  State  can  consti- 
tute no  legal  justification  of  anv  officer  for  any  act  done  in  pur- 
suance of  it;  but  such  act  must  be  tested  by  the  law. — Dodd  et  al, 
v.  The  State,  .     67 

ATTORNEY. 

See  Practice,  38. 

1.  An  attorney  is  never  allowed  to  change  sides  in  the  same  suit,  or 
receive  fees  of  two  adversaries  in  one  cause ;  but  where  an  attorney 
has,  in  the  course  of  other  business,  obtained  a  knowledge  of  mat- 
ters connected  with  the  suit  in  question.  Courts  will  not,  in  general, 
on  that  account,  restrain  an  attorney  from  acting  against  tho  party, 
through  whose  business  he  obtained  such  knowledge. — Price  v.  The 
Grand  Rapids^  &c.,  R.  R.  Co,,  137 

2.  In  actions  against  attorneys  for  money  collected  and  not  paid  over 
to  their  clients,  a  demand  must  be  averred  and  proven,  or  circum- 
stances which  excuse  it. — Black  v.  Hersch,  342 

AUDITOR  OF  STATE. 
See  Statutes  Construed,  5. 

1.  In  an  advertisement  of  the  sale  of  lands  mortgaged  to  the  trust 
funds,  it  will  be  sufficient  if  it  was  in  fact  published  sixty  days 
prior  to  the  day  of  sale,  as  required  by  law;  and  such  abbreviations 
as  "w.  hf.  of  the  n.  w.  qr.  of  sec.  35,  in  t.  23,  n.  of  r.  4  w.,"  &c., 
will  not  vitiate  it,  but  are  sufficient  description,  and  the  particular 
fund  need  not  be  named  in  it,  nor  the  exact  amount  due  on  the 
mortgage. — Bansemer  et  ah  v.  Ma^e,  et  o?.,  27 

2.  In  the  performance  of  his  duties,  in  reference  to  such  sales,  the 
Auditor  of  State  may  act  by  deputy ;  and  if  his  deputy  was  regu- 
larly appointed,  and  acted  in  that  capacity,  but  had  taken  his  oath 
of  office  before  a  person  not  authorized  to  administer  oaths,  he  will 
be  deemed  an  officer  ds  faetOy  and  his  acts  as  such  deputy  held  suf- 
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ficient  in  any  controversy  concerning  them  where  he  is  not  a  party, 
and  is  therefore  not  personally  called  upon  to  justify  the  acts  done 
in  his  official  capacity.  Ihid. 

.  In  such  sales,  the  Auditor  is  not  required  to  offer  the  mortgaged 
property  for  sale  in  parcels,  but  mav  do  so,  if  necessary,  to  enable 
him  to  realize  the  amount  of  the  debt  and  costs.  Ilnd. 


B 


BANK  OF  THE  STATE,  Ao. 

1.  Bank  directors,  if  constituted  under  the  forms  of  law,  are  at  least 
ofl^cers  de  facto,  and  may  transact  the  ordinary  duties  of  such  offi- 
cers, and  the  proper  mode  for  their  removal  is  by  quo  warranto. — 
Smith  et  al,  v.  The  Bank  of  The  State^  327 

2.  The  branches  of  the  Bank  of  the  State  are  not  required  to  take 
out  brokers'  license ;  their  charter  is  a  license  to  transact  all  the 
business  of  the  bank.  Ihid. 

3.  Debtors  to  the  bank  can  not  avoid  payment  on  the  ground  that  less 
than  a  quorum  of  the  directors  discounted  their  paper.  Ibid, 

4.  The  provision  in  the  charter  as  to  what  shall  constitute  a  quorum 
to  do  business,  are  directory,  and  for  the  security  of  the  stockhold- 
ers and  bill-holders ;  but  the  bank  may  endai^er  its  franchises  by 
disregarding  them.  Ibid. 

BANK  NOTES,  REDEMPTION  OP. 

See  Legal  Tender,  1. 

BASTARDY. 

See  Infancy,  1,  2. 

1.  The  money  recovered  in  bastardy  prosecutions  is  for  the  mainten- 
ance of  the  child,  and  the  person  who  has  the  legal  custody  of,  and 
who  maintains  the  child,  is  entitled  to  it. — Bright' t  Adm'r  v.  Sex- 
tan, 186 

2.  The  mother,  or  her  personal  representatives,  may  recover  it,  if  her 
child  remained  with,  and  was  maintained  by  her.  Ibid. 

3.  In  bastardy  prosecutions,  if  the  party  proposing  to  introduce  in 
evidence  the  statement  of  the  mother's  testimony  taken  before  the 
justice,  refuses  to  state  the  purpose  for  which  he  offers  it,  the  Court 
may  forbid  its  introductton. — RannehY.  The  State,  ex  rel,  dhc,  255 
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4.  An  agreement  of  an  infant  prosecutrix  in  sncli  suit,  to  take  a  given 
8am  as  a  sufficient  proyision  for  the  maintenance  of  the  child, 
would  not  bar  her  action. — PickUr  t.  The  StaU,  266 

6.  The  admission  of  the  prosecutrix  in  a  bastardy  suit,  that  provision 
for  the  maintenance  of  the  child  has  been  made  to  her  satisfaction, 
to  be  effective,  must  be  made  in  open  Court,  though  such  admission 
may  have  been  made  and  reduced  to  writing  out  of  Court.       Ibid, 

BILLS  OP  EXCEPTIONS. 
See  Practice,  35,  36,  83, 102,  105. 

BILLS  OF  EXCHANGE. 

See  Municipal  Corporation  Bonds,  1. 

1.  In  general,  on  a  bill  of  exchange,  payable  to  bearer,  or  to  a  par- 
ticular individual,  or  order,  and  by  him  endorsed  in  blank,  and 
which  has  been  lost  be/ore  its  maturity^  the  holder  can  not  recover 
without  indemnifying  the  acceptor,  but  otherwise  where  it  is  lost 
after  maturily^. — Elliott  et  al.  v.  Woodward,  183 

2.  A  judgment  on  a  bill  lost  after  maturity,  is  a  complete  bar  to  an- 
other action,  brought  by  a#^  person  receiving  the  same  after  matu- 
rity. Ibid, 

3.  A  common  order,  drawn  by  one  person  upon  another,  constitutes 
no  valid  demand  against  the  drawer  unless  it  were  first  presented  to 
the  drawee  for  payment,  and  payment  refused ;  and  without  proof 
of  such  presentation  such  order  could  not  be  admitted  as  evidence. 
— Goings  Y.  Chapman,  194 

BOND. 

See  Municipal  Corporation  Bonps,  1.    Sale  op  Offices,  3,  4. 

Section  790,  2  R.  S.  p.  213,  when  applied  to  the  construction  of 
bonds  given  to  stay  execution,  or  on  appeal,  shall  be  construed  to 
mean :  First.  Any  instrument  in  writing,  however  defective,  which 
the  parties  execute  for  the  purpose  of  staying  execution,  or  on  ap- 
peal, and  the  officer  accepts  for  such  purpose,  will  have  the  force 
and  effect  of  an  appeal  bond  against  all  the  parties  executing  it,  and 
will  stay  execution  till  the  Court  shall  quash  the  bond. —  Ward  et 
al.  V.  Buell,  104 

Second.  If  the  instrument  specifies  no  amount,  or  contains  no  penalty, 
the  law  will  hold  the  obligors  in  it  liable  to  the  extent  required  by 
the  stetute  upon  an  appeal  and  supersedeas,  in  such  case,  on  the 
eround  of  the  intention,  in  the  parties  exeeuting  the  instrument,  to 
become  liable  to  that  extent.  Ibid. 
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Third,  But  sureties  may  expressly  limit  the  amount  of  their  liability 
by  the  terms  of  the  obligation ;  and  if  they  do,  and  the  officer  is 
still  satisfied  with  it,  and  accepts  it,  they  will  not  be  bonnd  beyond 
the  amount  named ;  but,  it  proving  insufficient,  the  officer  might  be 
liable  for  the  deficiency.  Ibid. 

BUILDING  LOAN  FUND  AND  SAVINGS  ASSOCIATIONS. 

The  act  of  1857,  concerning  Building  Loan  Fund  and  Savings  Asso- 
ciations, is  constitutional,  and  the  Legislature  had  power  to  enact 
it;  and  so  far  as  it  relates  to  such  associations  organized  before  its 
passage,  it  only  efiects  remedies,  and  does  not  vary  liabilities,  or 
divest  rights. — Stein  et  al,  v.  TJic  IndianapolU^  dhc,  Auociation,   237 


c 


CASES  OVEKRULED,  DOUBTED,  OR  EXPLAINED. 
See  OvBBRULED  Cases,  1. 

CITIES. 
See  Grbensburg,  ft  wn  of. 

COMMON  SCHOOLS. 

Parents  residing  in  another  State,  can  not  send  their  children  into  this 
State  for  the  purpose  of  procuring  an  education,  and  enable  them 
to  acquire  such  a  residence  here,  as  will  entitle  them  to  admis- 
sion into  the  common  schools  of  this  State,  unless  the  circum- 
stances are  such  as  will  create  a  bona  fide  legal  residence  here. — 
Wheeler  et  ah  v.  Burrow^  14 

CONDITION  PRECEDENT. 
See  Practice,  1. 

CONDITIONS  SUBSEQUENT. 

Conditions  subsequent  are  not  favored  in  law,  and  are  construed 
strictly,  because  they  tend  to  destroy  estates. — Hunt  v.  Beeson^     14 

CONDITIONAL  SALES. 

See  Sales,  3,  4. 

CONSIDERATION. 
See  Promissory  Notes,  14. 
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CONSTITUTIONAL  LAW. 
See  Criminal  Law,  12. 

1.  Wlien  the  Legislature,  oh  the  day  of  ita  final  adjoamment,  in  the 
due  course  of  legislation,  sends  a  bill  to  the  Governor  for  his  offi- 
cial action,  and  he,  on  the  same  day,  and  after  the  final  adjourn- 
ment of  the  Legislature,  files  it  in  the  office  of  the  Secretary  of 
State,  without  approval  or  objections  thereto,  it  becomes  a  law,  and 
he  can  not  thereafter  file  objections ;  and  if  it  contain  an  emergency 
clause,  requiring  it  to  take  effect  from  and  after  its  passage,  it  shall 
be  in  force  from  and  after  such  filing. — Tarlton  v.  Peggs,  24 

2.  Amendments  of  existing  laws  can  only  be  effectively  made  in  the 
manner  prescribed  in  section  21,  art.  4,  of  the  Constitution  of  the 
Qt&te,—I>odd  et  al  v.  The  State,  66 

3.  The  act  of  March  5,  1859,  relative  to  the  salaries  of  public  officers, 
and  providing  the  manner  of  paying  the  same,  and  the  manner  of 
reimbursing  the  State  for  an  increase  of  salaries,  does  not  operate 
either  to  amend  or  repeal  the  laws  therein  referred  to.  Ibid. 

4.  The  Legislature  may  regulate,  at  pleasure,  the  proceedings  of  the 
Courts,  both  in  relation  to  past  and  future  contracts. — Ralston  et  al. 
V.  Lothaxn,  303 

5.  The  act  of  1857,  concerning  Building  Loan  Fund  and  Savings 
Associations,  is  constitutional,  and  the  Legislature  had  poWer  to  eU'^ 
act  it;  and  so  f^r.as  it  relates  to  such  associations  organized  before 
its  passage,  it  only  effects  remedies,  and  does  not  vary  liabilities  or 
divest  rights. — Stein  et  al.  v.  The  Indianapolis,  dec.,  Association,  237 

6.  It  is  competent  for  the  Legislature,  by  curative  laws,  where  not 
restrained  by  constitutional  provisions,  to  make  a  void  thing  valid. 
—  Walpole  V.  Elliott,  258 

7.  It  may,  by  such  law,  validate  the  proceedings  of  a  term  of  Court 
holden  without  authority  of  law.  Ibid, 

8.  It  was  the  intention  of  the  Legislature,  by  the  act  of  1859,  on  the 
subject  of  State  Printer,  to  shorten  the  term  of  office  of  said  officer, 
and  the  Legislature  had  the  constitutional  power  to  make  such 
change. —  Walker  v.  PeeU,  &c.,  264 

9.  The  act  of  Congress,  making  treasury  notes  a  legal  tender,  is  con- 
stitutional and  valid;  and  the  banks  of  Indiana,  by  redeeming  their 
paper  in  treasury  notes,  do  not  expose  their  franchise  to  forfeiture. 
—Reynolds  v.  The  Bank  o/  the  State,  467 

10.  The  statute  prohibiting  the  ingress  of  negroes  and  mulattoes  into 
the  State,  is  constitutional,  and  its  title  sufficient  to  embrace  the 
provisions  of  the  act. — Hatwood  v.  The  State,  492 
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CONSTITUTION,  Bectiona  of,  cited. 

Art.  5,  §  14. — Governor*B  approval,  24 

Art.  4,  §  21. — ^Amendments,  56 

CONTEACT. 

See  Salss,  1,  3,  4.    Fraubb,  Statute  of,  1.    Sales  or  Ovfigbs,  1, 
2,  3,  4.    Railroads,  16. 

1.  A  creditor,  wlio  has  the  perspnal  security  [of  the  debtor,  and  has 
also,  or  afterwards,  obtained  property  from  the  principal,  as  a 
pledge  or  security  for  the  debt,  must  hold  the  property  fairly  and 
impartially,  for  the  benefit  of  the  surety  as  well  as  himself,  and  if 
he  parts  with  it  without  the  knowledge  or  against  the  will  of  the 
surety,  he  shall  lose  his  claim  against  the  surety  to  the  amount  of 
the  property  so  surrendered;  and  this  principle  applies  to,  and  ef- 
fects, persons  acting  in  a  fiduciary  capacity. — Stewart  t.  Davis'  Ex- 
ecutor, 74 

2.  A  verbal  contemporaneous  agreement,  made  by  the  sellers  of  a 
contract  for  the  delivery  of  hogs,  in  reference  to  the  performance 
by  them  of  its  stipulations,  in  the  event  of  the  failure  of  the  orig- 
inal contracting  parties,  can  be  enforced,  without  violation  of  the 
statute  of  frauds. — Beaty  et  aL  v.  Grim  et  al.,  131 

3.  A  parW  who  would  rescind  a  contract  on  the  ground  of  fraud, 
must  ofier  to  do  so  in  a  reasonable  time  after  the  fraud  is  discovered ; 
and  on  such  rescission,  the  parties  must  be  plad^d  in  the  identical 
situation  in  which  they  were  when  they  entered  into  the  contract. — 
Fisher  Y.  Wilson,  133 

4.  The  obligation  of  each  of  several  subscribers  to  the  stock  of  a 
railroad  company,  where  they  all  sign  the  same  subscription  agree- 
ment, must  be  construed  to  be  several  and  not  joint — Price  v.  The 
Grand  Rapids,  dhc,  R,  R.  Co.,  137 

5.  As  a  general  rule,  a  party  can  not  recover  on  a  special  contract, 
which  he  has  failed  to  fulfill  on  his  part. — Morton  v.  Kane,         191 

6.  But  where  the  plaintiff's  agreement  or  stipulation  constitutes  only 
a  part  of  the  consideration  of  the  defendant's  contract,  and  the  de- 
fendant has  actually  received  a  partial  benefit,  and  the  breach  on 
the  part  of  the  plaintiff  may  be  compensated  in  damages,  an  action 
may  be  supported  on  the  contract,  without  showing  strict  perform- 
ance by  the  plaintiff.  Ihid, 

7.  A  common  order,  drawn  by  one  person  upon  another,  constitutes 
no  valid  demand  against  the  drawer,  unless  it  were  first  presented 
to  the  drawee  for  payment,  and  payment  refused,  and  without  proof 
of  such  presentation,  such  order  could  not  be  admitted  as  evidence. 
— Goings  v.  Chapman,  194 
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8.  If  a  contract  is  void  as  to  one  of  the  parties  to  it,  bj  reason  of  his 
insanity  or  incapacity  to  make  a  contract  on  account  of  mental  im- 
becility, it  is  also  void  as  to  all  other  parties  to  it. — Hickman  y. 
Glazehrooh,  210 

9.  The  undertaking  expressed  in  these  words,  ^'  I,  A  jB,  agree  to  stand 
as  surety  for  C  ^  in  the  above  agreement/'  does  not  create  the  re- 
lation of  guarantor,  but  makes  A  B  primarily  and  absolutely  liable, 
and  a  joint  action  will  lie  against  him  and  G  D, —  WaUon  v.  Bea- 
hout,  281 

10.  At  law,  time  is  of  the  essence  of  the  contract,  and  strict  perform- 
ance is  generally  required. — Cromwell  v.  WUkinaonf  365 

CONVEYANCE. 

See  Vendors  and  Purohasebs.    See  also  Speoifio  Perfobmanob. 

CORPORATIONS. 
See  Bank  op  the  State,  &c.,  1,  2,  3;  4.    Railroads,  17. 

1.  An  incorporation  for  the  erection  and  maintenance  of  a  toll  bridge, 
may  employ  a  toll-gatherer,  and  take  from  him  a  mortgage  to  secure 
the  faithful  performance  of  his  duties,  although  not  expressly  author- 
ized so  to  do  by  its  charter. — The  Peru  Bridge  Go.  v.  HendrickSy  11. 

2.  In  an  action  by  a  plank  road  company  to  recoyer  toll,  the  defend- 
ant is  entitled  to  establish,  by  proof,  in  bar  of  the  plaintiff's  action, 
that  the  plaintiff's  right  to  exact  toll  had  never  vested  by  reason 
of  her  failure  to  perform  the  precedent  conditions,  upon  the  per- 
formance of  which  her  right  to  take  toll  should  vest. — Little  et  al, 
V.  The  Danville,  dec,  R.  R.  Co.,  86 

3.  Contracting  with  a  corporation,  as  such,  which  is  authorized  by  a 
general  law,  admits  its  existence,  and  a  general  denial  admits  the 
capacity  of  the  corporation  to  sue. — The  Board,  iSoc.  v.  Bright,     93 

4.  The  general  law  for  the  organization  of  turnpike  companies  does 
not  make  copies  of  articles  of  association  evidence,  and  therefore 
the  original  articles  are  the  best  evidence. — Evarn  v.  The  Southern 
Turnpike  Go.,  102 

5.  Where,  at  the  time  of  the  organization  of  a  corporation,  there  was 
a  law  in  force  authorizing  the  same,  and  after  such  organization,  a 
person  contracts  with  the  corporation,  and  is  sued  upon  such  con- 
tract, he  is  estopped  to  deny  the  existence  of  the  corporation. — 
Brotonlee  v.  The  Ohio,  dec,  R.  R,  Go,,  68 

6.  If  a  corporation  contracts  by  a  style  which  is  usual  in  creating 
corporations,  and  which  discloses  no  individuals,  a  corporate  exist- 
ence will  be  implied,  and  need  not  be  specially  averred  in  a  com- 
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plaint  against  the  corporation. — Stein  et  cU,  v.  The  IndianapolUy 
dhcj  AMsocuUion^  237 

COSTS. 

See  Statutes  Construed,  11.    Pbactice,  15.    Slander,  3.    Crim- 
inal Law,  12,  14,  15 

1.  In  actions  in  the  Circuit  or  Common  Pleas  Court,  where  the  plain- 
tiff makes  out  a  case  which  entitles  him  prima  facie  to  recover  50 
dollars,  or  more,  and  the  recovery  is  reduced  below  50  dollars  by 
evidence  adduced  under  a  plea  of  part-performance  of  the  contract 
which  constitutes  the  ground  of  action,  although  not  pleaded  in 
form  by  way  of  set-off  or  counter-claim,  the  plaintiff  is  entitled  to 
recover  his  costs. — Martin  et  al,  v.  Ouster  et  aL,  99 

2.  The  costs  in  a  criminal  case  are  matters  of  private  right,  and  con- 
stitute a  mere  indebtedness,  for  which,  in  the  absence  of  fraud,  a 
defendant  can  not.  be  ordered  to  be  imprisoned. — Shafer  v.  The 
State,  444 

3.  Where  a  party  against  whom  a  judgment  hits  been  rendered  before 
a  justice  of  the  peace  for  less  than  five  dollars,  appeals  to  the  Cir- 
cuit or  Common  Pleas  Court,  and  there  obtains  a  verdict  in  his 
favor,  he  is  entitled  to  recover  his  costs. — Black  v.  Dale,  335 

COURT  OF  COMMON  PLEAS. 

1,  Where  the  recovery  of  land,  or  the  settling  of  the  title  to  real 
estate,  is  not  the  chief  purpose  of  the  action,  such  title  can  not  be 
deemed  in  issue  by  the  complaint  alone,  in  such  manner  as  to  divest 
the  jurisdiction  of  the  Court  of  Common  Pleas,  where  the  defend- 
ant makes  default. — Macy  v.  Alice,  126 

2.  The  Court  of  Common  Pleas  has  jurisdiction  over  1,000  dollars. 
— Sclioonover  et  al.  v.  Burnett,  223 

CRIMINAL  LAW  AND  PRACTICE. 
See  Statutes  Construed,  11.    Recoqnizanoe,  12.     Costs,  2. 

1.  An  information  which  charges  that  the  defendant  "  lost  the  sum 
of  5  dollars,  by  then  and  there  unlawfully  betting  with  A  B,  upon 
an  aflSdavit  made  by  C  D,  against  E  P,  for  assault  and  battery  with 
intent  to  kill,  contrary  to  law,"  &c.,  is  bad,  and  charges  no  crime  or 
misdemeanor  known  to  the  law. — Smoot  v.  The  State,  18 

2.  To  sustain  an  information  for  engaging  in  common  labor  on  Sun- 
day, by  selling  unlawfully  two  gills  of  spirituous  liquor,  which  were 
sold  by  the  defendant's  agent  in  his  bar-room,  it  should  appear  that 
the  defendant  was  present,  or  had  some  knowledge  of  the  selling 
when  it  was  being  done. —  WetzUr  v.  The  State,  35 
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3.  The  record  on  appealsto  this  Court  in  a  criminal  case,  should  con- 
tain the  indictment,  and  show  that  the  same  was  properly  found. 
—Gonzales  v.  The  State,  90 

4.  An  in&ictment  for  selling  liquor  contrary  to  the  provisions  of  the 
act  of  1859,  need  not  aver  what  kind  of  liquor  was  sold. — Hotuer 
V.  The  State,  106 

5.  A  prosecution  on  such  an  indictment  can  not  be  sustained  unless 
the  proof  correspond  with  the  averment,  and  establish  the  fact  that 
the  liquor  was  intoxicating.  Ibid. 

6.  The  fact  that  a  proper  application  had  been  made  for  a  license,  and 
the  license  regularly  granted,  does  not  shield  a  man  from  punish- 
ment for  sales  made  thereafter,  unless  it  appear  that  he  had  paid 
into  the  treasury  the  requisite  sum,  and  had  filed  the  requisite  bond. 

Ihid. 

7.  On  the  trial  of  the  appellant  on  an  indictment  for  murder  in  the 
second  degree,  the  Court  erroneously  instructed  the  jury,  that,  on 
conviction  of  manslaughter,  the  heaviest  punishment  they  could 
inflict  was  confinement  for  fourteen  years  in  the  penitentiary ;  and 
the  appellant  was  then  convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  life. 

Held,  that  such  instruction  might  have  prejudiced  the  defendant,  and 
entitled  him  to  a  reversal  of  the  judgment. — Hossy.  The  State,  349 

8.  Where  a  defendant  is  recognized  to  appear  and  answer  to  an  indict- 
ment, under  which  he  has  been  convicted  of  a  lesser  offence  than 
that  charged,  he  is  still  bound  to  appear,  abide  the  order  of  the 
Court,  and  not  depart  without  leave. — Campbell  v.  The  State,     375 

9.  Where  the  proprietor  of  a  building,  in  which  a  burglary  is  commit- 
ted, and  his  servant,  are  previously  advised  that  the  crime  will  be 
committed,  and  make  no  effort  to  prevent  its  commission,  but  pro- 
vide a  force  for,  and  secure  the  arrest  of  the  burglars,  the  liability 
of  the  burglars  to  punishment  is  not  thereby  changed. — Thortvpson 
V.  The  State,  386 

10.  Where  a  record  in  a  criminal  case  fails  to  show  any  arraignment  of 
the  defendant,  but  does  show  that  he  appeared,  moved  to  quash  the 
indictment,  and  then  pleaded  not  guilty,  and  submitted  the  cause 
by  consent  to  the  Court  for  trial,  there  is  no  error,  as  he  had  the 
full  benefit  of  an  arraignment. — Sohn  v.  The  State,  389 

11.  It  is  error  to  convict  of  an  offence  when  there  is  no  evidence  that 
the  offence  was  committed  in  the  county.  Ibid. 

12.  It  is  error  to  commit  a  defendant  in  a  prosecution  for  a  misde- 
meanor for  failure  to  pay  or  replevy  the  costs.  Ibid, 

13.  Under  an  indictment  for  murder,  the  defendant  may  be  convicted 
of  manslaughter.— CbmcA;  v.  The  State,  409 
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14.  In  such  case,  a  rerdict  will  be  sufficient,  which  merely  finds  the 
defendant  guilty  of  manslaughter  and  assesses  his  punishment.  Ibid. 

15.  In  a  criminal  case,  in  the  absence  of  fraud,  the  defendant  can  not 
be  ordered  to  be  imprisoned  until  the  costs  are  paid  or  replevied. 

Ibid. 

16.  Quaere,  whether  an  information  for  desecration  of  the  Sabbath  is 
good,  which  charges  the  unlawful  selling  of  "two  cigars,"  and  does 
not  charge  that  it  was^  done  in  the  usual  avocation  of  the  defendant. 
Wetzler  v.  The  State,  416 

17.  The  record  on  appeal,  in  a  criminal  case,  tried  on  indictment,  will 
not  sustain  a  conviction,  unless  it  show,  independently  of  the  reci- 
tals in  the  indictment,  that  the  grand  jury  were  regularly  empan- 
neled,  and  that  they  filed  the  indictment. — Conner  v.  TJie  State,  428 

18.  The  conviction  and  sentence  of  a  person  to  confinement  in  the 
penitentiary,  by  a  Court  having  no  jurisdiction,  are  nullities,  and 
can  afford  no  protection  to  any  person  keeping  him  in  oonfinement. 
— Patterson  v.  Prior,  441) 

19.  In  prosecutions  for  selling  intoxication  liquor,  without  a  license, 
it  must  distinctly  appear  that  the  liquor  was  drunk  in  the  defend- 
ant's house,  out-house,  yard,  garden,  or  the  appurtenances  thereto 
belonging. — Gonvpher  v.  The  State,  447 

20.  An  information  for  a  violation  of  the  liquor  law  which  charges  a 
sale  of  whisky  without  averring  that  it  was  intoxicating  liquor,  is 
good,  because  the  Court  judicially  knows  that  whisky  is  intoxica- 
ting.—Carwum  V.  The  State,  450 

21.  On  an  application  for  a  continuance  for  testimony  of  a  witness, 
who  would  swear  that  the  alleged  minor,  to  whom  the  liquor  was 
sold,  at  the  time  of  the  sale,  represented  that  he  was  of  age,  and 
had  the  appearance  of  being  of  age,  and  that  the  defendant  had 
good  reason  to  believe  he  was  of  age,  if  the  State  will  admit  that 
he  made  such  representations  and  had  such  appearance,  the  defend- 
ant can  demand  no  more  and  must  go  to  trial.  Ibid. 

22.  In  a  prosecution  against  a  negro  or  mulatto  for  coming  into  and 
settling  in  the  State,  it  should  be  averred  in  the  information  and 
proven  that  the  unlawful  coming  into,  &c.,  took  place  within  a  pe- 
riod not  barred  by  the  statute  of  limitations. — jffahoood  v.  The 
State,  492 

23.  The  statute  of  limitations  may  be  taken  advantage  of  under  the 
plea  of  not  guilty,  in  criminal  cases.  Ibid. 

24.  The  statute  prohibiting  the  ingress  of  negroes  and  mulattoes  into 
the  State  is  constitutional,  and  its  title  sufficient  to  embrace  the 
provisions  of  the  act.  Tbid. 
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DAMAGES. 
See  Specific  Performance,  2. 

1.  A  person  who  has  a  judgment  against  another  for  consequential 
damages  to  his  lands,  resulting  from  the  erection  of  a  public  work, 
not  touching  his  said  lands,  which  was  carefully  and  skillfully 
erected,  in  accordance  with  authority  duly  conferred  by  the  State, 
can  not  have  such  work  declared  a  nuisance,  subject  to  abatement. 
— The  New  Albany,  <fcc.,  R,  R.  Co.  v.  Higman,  77 

2.  Where  a  defendant  is  sued  for  a  tort,  which  is  also  a  subject  of 
criminal  jurisdiction,  the  rule,  that  gives  damages  not  only  to 
recompense  the  sufferer,  but  also  to  punish  the  offender,  is  not  ap- 
plicable.— Nowaman  v.  Rtckerty  350 

3.  But  in  such  action,  the  jury  are  not  restricted  to  a  consideration 
of  the  plaintiff's  mere  pecuniary  loss,  but  may  consider  erery  cir- 
cumstance of  the  act  which  injuriously  effected  the  plaintiff.    Ibid, 

4.  Where  A  and  B  agree  to  exchange  lands,  and  the  contract  is  fully 
executed  by  A,  but  B,  by  reason  of  his  own  acts,  done  in  fraud  of 
the  rights  of  Ay  is  in  such  situation  that  it  is  impossible  for  him  to 
execute  the  contract,  or  for  A  to  rescind  it,  and  be  placed  in  $taiu 
quOj  A  may  disregard  his  right  to  have  specific  performance  and 
sue  for  the  damages  he  sustained  by  B^s  non-performance. — Linger- 
man  v.  Todd,      ,  488 

DEED. 
See  Vendors  and  Purchasers,  generally. 

DEFAULT. 

1.  An  application  to  set  aside  a  default  may  be  made  at  the  term  at 
which  the  default  was  taken,  on  affidavit  and  notice  to  the  opposite 
party,  without  a  complaint  and  service  by  summons. — Frazier  v. 

Williams,  416 

2.  Such  applications  are  in  the  nature  of  applications  for  new  trials ; 
and  if  they  show  a  prima  facie  defence  to  a  part  of  the  cause  of 
action,  they  are  sufficient  in  showing  merits ;  and  the  Court,  in  the 
exercise  of  its  discretion  to  grant  or  refuse  the  relief  asked,  should 
consider  all  the  circumstances  of  the  case,  and  the  peculiar  practice 
of  the  law  in  Indiana,  Ibid 
See,  also,  Ham^'nah  t.  The  Indiana  Central  R.  R.  Co.,  431 
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DELIVERY  OF  POSSESSION. 

When  necessary  in  sale  of  personal  property.  See  Cloud  et  al,  t. 
Moorman  et  al.  40 

DEMAND. 

i^  Attorney,  2. 

DEMURRER. 

1.  Where  a  party,  in  his  demurrer  to  a  complaint,  undertakes  to  point 
out  specifically  each  particular  ground  of  objection,  he  should  be 
held  to  the  restricted  demurrer,  and  if  he  omita  to  point  out  any  de- 
fects which  exist,  they  will  not  be  available  in  this  Court. — aSIus$  v. 
Shrewsbury  et  al,,  79 

2.  Demurrers  to  answers  in  abatement  do  not  reach  back  to  the  com- 
plaint, for  such  answers  are  not  addressed  to  the  complaint. — Price 
V.  The  Grand  Rapids,  dhc,  R.  R.  Co.,  137 

3.  A  departure  in  pleading  is  not  a  sufficient  cause  of  demurrer. 
— Deacon  v.  Schwartz.  285 

DEPARTURE. 
See  Demurreb,  3. 

DEPUTY  SHERIFF. 
See  Sale  of  Offices,  1,  2,  3,  4. 

DESCENTS. 

1.  If  the  owner  of  real  estate,  not  worth  over  one  thousand  dollars, 
dies  intestate,  and  without  issue,  or  their  descendants,  but  leaving 
a  widow,  under  the  seventh  and  twenty-fifth  sections  of  the  law 
regulating  despents,  such  widow  shall  be  entitled  to  the  whole,  as 
against  the  surviving  father  of  the  intestate,  although  the  real  es- 
tate came  to  the  intestate  by  conveyance  from  his  father  in  consid- 
eration of  love  and  affection. — Thomas  v.  Thomas,  9 

2.  Section  26,  1  R.  S.  1852,  p.  251,  must  be  construed  as  if  it  read  aa 
follows  :  "  If  a  husband  or  wife  die  intestate,  leaving  no  children  or 
their  descendants,  and  no  father  or  mother,  the  whole  of  his  or  her 
property,  real  and  personal,  shall  go  to  the  survivor." — Kyle  et  al. 
V.  Kyle,  108 

DISCONTINUANCE  OP  CAUSE. 
See  Practice.  41. 
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DIVORCE. 

If  an  applicant  for  divorce  has  been  a  hana  fide  resident  of  tlie  State 
for  one  year  before  filing  his  petition,  and  is  a  bona  fide  resident  at 
th^  time  of  sncli  filing,  non-residence  at  the  time  of  trial  will  nof 
divest  the  jurisdiction  of  the  Conrt. —  Waltz  v.  Waltz^  449 

DOMICIL. 

See  Eesidence,  1. 

DONATION. 
See  Vendors  and  Purchasers,  6,  7,  8. 

DUPLICITY. 
Duplicity  is  not  ground  of  demurrer. — Rdlay  v.  WkitcheTy  468 

E 

ELECTIONS. 

On  September  J  28, 1861,  the  office  of  judge  of  the  12th  Common  Pleas 
District  became  vacant  by  the  resignation  of  Judge  Cobum^  and  on 
October  8, 1861,  Mr.  Beat  received  the  largest  number  of  votes  cast 
for  that  office  by  the  voters  of  the  District,  at  the  general  election 
holden  on  that  day,  and  no  notice  had  been  given  to  the  voters  of 
the  District  that  an  election  would  be  held.  Held,  that  the  election 
of  Mr.  Beal  was  not  in  conformity  to  law,  and  was  of  no  validity. — 
Beal  V.  Morton,  346 

ENDOKSEMENT. 

1.  The  manner  of  endorsement  of  a  promissory  note  does  not  go  to 
the  cause  of  action,  but  merely  to  determine  whether  the  assignor 
is  a  necessary  party  defendant,  and  should  therefore  be  averred. — 
Treadway  v.  Cobb,  36 

2.  Where  the  endorsement  constitutes  the  contract  sued  on,  it  must 
be  set  out  by  original  or  copy,  as  in  an  action  by  an  endorsee 
against  an  endorser.  Ibid. 

EQUITY  OF  REDEMPTION. 
See  MoRTQAGE,  6,  6,  7. 

ERROR,  ASSIGNMENT  OP. 
Errors  assigned,  but  not  noticed  in  the  brief  of  counsel,  will  not  be 
noticed  by  this  Court. — Proctor  v.  Oweiu,  21 


526  INDEX, 


ESTOPPEL. 

1.  A  debt  was  paid  in  tlie  paper  of  the  ^'CitiEens*  Bank  of  Gc^^oH" 
which  paper  was  illegal  and  void,  and  the  creditor  sued  upon  the 
debt  as  still  unpaid,  and  the  debtor  pleaded  that  he  was  not  re#eiv- 
ing  or  paying  out  said  paper,  but  the  creditor  requested  him  to 
procure  said  paper,  and  agreed,  if  he  would  procure  and  deliyei 
the  same  to  him,  to  accept  it  in  full  payment  and  satisfaction  of  the 
debt,  and  that  he  did,  in  consideration  of  such  request  and  agree- 
ment, procure  and  deliver  said  paper,  which  was  received  by  the 
creditor  in  full  payment,  &c.  Heldy  that  such  plea  was  good,  and 
that,  if  the  facts  were  true,  the  creditor  was  estopped  thereby 
from  setting  up  such  claim. — Dakin  et  al.  v.  Anderson  et  al.,         52 

2.  Contracting  with  a  corporation,  as  such,  which  is  authorized  by  a 
general  law,  admits  its  existence,  and  a  general  denial  admits  the 
capacity  of  the  corporation  to  sue. —  The  Board,  4?c.,  y.  Bright,  93 

3.  Where,  at  the  time  of  the  organization  of  a  corporation,  there  was 
a  law  in  force  authorizing  the  same,  and  after  such  organization,  a 
person  contracts  with  the  corporation,  and  is  sued  upon  such  con- 
tract, he  is  estopped  to  deny  the  existence  of  the  corporation. — 
Brovmlee  v.  The  Ohio,  dec,  R,  R.  Cb.,  68 

EVIDENCE. 

See  Criminal  Law,  2.    iNStJEANCE,  7. 

1.  The  general  law  for  the  organization  of  turnpike  companies  does 
not  make  copies  of  articles  of  association  evidence,  and  therefore 
the  original  articles  are  the  best  evidence. — Ev(wm  v.  The  Soulhem 
Turnpike  Co,,  102 

2.  The  cashier  of  a  bank,  under  circumstances  which  justify  fears 
that  he  is  about  to  perpetrate  a  fraud  upon  the  bank,  leaves  the 
place  of  its  location,  taking  with  him  considerable  sums  of  money, 
claimed  to  be  the  property  of  the  bank,  and  at  the  instance  of  the 
latter,  is  arrested  on  his  way,  the  money  found  on  his  person,  and 
taken  in  custody  of  the  officer  making  the  arrest,  and  at  the  time, 
the  cashier  admits  the  money  belongs  to  the  bank,  &c.  Held,  in 
an  action  of  replevin  by  the  bank  against  the  officer,  for  the  money 
so  in  his  custody,  to  which  the  cashier  is  not  a  party,  that  the  dec- 
larations and  admissions  of  the  cashier,  at  the  time  of  his  arrest, 
are  admissible  in  evidence  as  parts  of  the  res  gesta. — The  Boone 
County  Bank  v.  Wallace,  82 

3.  Where  a  previous  fact  is  necessary  to  be  proved  to  render  the  of- 
fered evidence  at  all  relevant,  such  fact  must  be  first  proved. — 
Goings  V.  Chapman,  194 

4.  A  common  order,  drawn  by  one  person  upon  another,  constitotes 
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no  valid  demand  against  the  drawer,  unless  it  were  first  presented 
to  the  drawee  for  payment,  and  payment  refused,  and  without  proof 
of  such  presentation,  such  order  could  not  be  admitted  as  evidence. 

lUd, 

5.  Experts  may  be  called  to  testify  their  opinions  as  to  whether  a  date 
in  a  note  haa  been  altered,  by  the  substitution  of  one  figure  for  an- 
other.— Nehon  v.  Johiiton,  329 

6.  On  the  trial  of  an  issue  involving  the  title  to  personal  property, 
the  admission  to  the  defendant,  before  the  sale,  of  the  person 
through  whom  he  claims,  that  the  property  belonged  to  another,  is 
competent  evidence  for  the  plaintiff. — Bunberry  v.  BreU^  343 

EXCEPTIONS. 
See  Bills  of  Exceptions. 


EXECUTION, 

See  Railroads,  12. 

If  the  owners  of  fixtures  may  rightfully  remove  them  from  the  realty 
to  which  they  are  annexed,  whilst  it  is  in  the  rightful  occupancy  of 
another,  such  fixtures  are  jpersonal  property,  and,  as  such,  may  be 
taken  and  sold  on  execution. — TKe  State,  ex  rel.,  She.  v.  Bonham, 
et  al,  231 

EXECUTORS  AND  ADMINISTRATORS. 

See  Contract,  1. 

1.  In  an  action  upon  a  note  or  written  contract,  against  the  estate  of 
the  maker,  the  hand-writing  or  execution  of  the  note  or  contract 
must  be  proven,  section  80,  2  R.  S.  p.  44,  being  inapplicable  to 
such  cases. — Mahon^s  AditCr  v.  Sawyer,  73 

2.  Section  26,  p.  328,  2  R.  S.,  applies  as  well  to  additional  bonds, 
given  on  application  to  sell  real  estate,  as  to  original  bonds  given 
to  secure  the  discharge  of  the  general  duties  of  guardians  and  omers. 
— Kendrick  v.  Wilkinsonj  206 

3.  It  is  perhaps  the  right  of  a  surety,  without  showing  any  reason,  to 
ask  the  Court  to  discharge  him  from  such  bond,  and  the  duty  of 
the  Court,  upon  such  application,  to  require  the  execution  of  an- 
other bond,  and  grant  other  proper  relief  Ibid. 

4.  The  entry  of  a  claim  by  the  clerk  on  the  appearance  docket,  is  all 
the  notice  required  by  law  to  be  given  of  its  pendency  against  an 
estate. — CamphelVt  Hxecutor  v.  Lmdley,  234 
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EXEMPTION. 

In  an  action  of  replevin,  for  property  claimed  as  exempt  from  execu- 
tion, the  party  claiming  it  must  prove  its  value,  and  that  lie  ^rn- 
islied  a  schednle,  and  demanded  to  have  the  property  set  off. — Qra- 
ham  V.  CrochcU,  119 

EXPERTS. 
See  EviDENOE,  5. 


FALSE  IMPRISONMENT. 

See  Actions,  4,  5,  6,  7. 

FAILURE  OF  CONSIDERATION. 
See  Pleading,  53. 

FIXTURES. 

The  owners  of  fixtures  may  rightfully  remove  them  from  the  realty 
to  which  they  are  annexed,  whilst  it  is  in  the  rightful  occupancy  of 
another,  such  fixtures  are  personal  property,  and,  as  such,  may  be 
taken  and  sold  on  execution. — The  State,  ex  rel,,  dec.  v.  Bofiham, 
et  al,  231 

FEES. 

The  tax  duplicate  is  a  record,  within  the  meaning  of  section  8,  acts 
1855,  p.  107,  and  the  auditor  is  entitled  to  ten  cents  for  each  hun- 
dred words  of  such  record,  counting  three  figures  for  a  word,  and 
additions  and  carryings  forward  necessary  to  &e  completion  of  such 
record  constitute  a  part  of  it. — The  Board,  <fec.,  of  Miami  County 
V.  Jay,  dec,    .  323 

FORECLOSURE  OF  MORTGAGE. 
See  MoBTGAQS,  4.    Pleading,  35. 

FORFEITURE. 

ALfter  property  has  been  used  for  twenty-four  years  for  the  purposes 
for  which  it  was  donated,  a  failure  longer  to  use  it,  or  its  appropria- 
tion to  any  other  uses,  could  not  work  a  forfeiture  of  the  estate. — 
Etmt  V.  Beeson,    ^  380 
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FRAUDS. 
See  Pbomissobt  Notes,  13. 

FRAUDS,  STATUTE  .OF. 

See  OoNTEACT,  2.    Pbaotioe,  12. 

Where  a  verbal  contract  for  the  sale  of  land  has  been  executed  on 
one  side  by  a  conyeyance  of  the  property,  the  proper  action  is  upon 
an  implied  promise  arising  from  the  plaintiff's  performance,  implied 
promises  not  being  embraced  by  the  statute  of  frauds ;  but  in  such 
case,  no  action  can  be  maintained  -on  the  special  contract  itself. — 
ISiherY.  WilKm,  33 

G 

GARNISHEE. 
See  Attachment,  1. 

GRANT. 
See  Yendobs  and  Pu&ohabbbs,  6,  7,  8. 

GREENSBURGH,  TOWN  OF. 

It  would  seem  that  a  fair  and  reasonable  construction  of  section  51, 
p.  491,  1  R.  S.,  would  not  exact  from  persons  seeking  to  have  terri- 
tory annexed,  the  necessity  of  naming,  in  the  notice  of  such  inten- 
ded application,  each  person  owning  parts  of  said  territory,  if  the 
same  is  otherwise  therein  so  described  and  identified  as  to  give  such 
persons  notice  that  their  interests  were  to  be  involved. —  WoodfiH 
et  al  V.  The  Toton  of  Greemhmgh,  203 

GUARDIAN  AND  WARD. 
See  Review,  5. 

HEIR3. 

Under  the  178th  section  of  2  R.  S.  p.  289,  the  heirs  of  a  decedent  are 
not  liable  to  the  payment  of  his  debts  to  the  extent  of  property  re- 
ceived by  them  from  Him,  unless  the  creditor  shall  assert  his  claim 
within  the  time  prescribed  in  said  section. — Freemcm  v.  The  State 
ex  rel.j  dfc,  484 
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HIGHWAYS. 

1.  In  pleading  that  a  particnlar  place  is  a  public  highway,  it  is  only 
necessary  to  aver  generally,  that  it  was  a  public  highway,  without  a 

•     statement  of  the  facts  which  render  it  such. — Jackson  v.  Smiley ^  247 

2.  Courts  should  not  readily  interfere  with  highways,  which  have  been 
dedicated  to,  and  used  by,  the  public  for  over  twenty  years,  merely 
on  account  of  irregularities  in  the  manner  of  their  original  dedica- 
tion. Ihid, 

3.  It  is  immaterial  as  to  the  jurisdiction  of  township  trustees  over 
the  highways  in  their  townships,  whether  the  highways  also  extend 
into  or  through  other  townships  or  counties.  Ibid, 

HOUSEHOLDER. 

1.  A  man  and  his  sister  live  together,  both  owning  some  personal 
property,  and  contributing  towards  their  household  expenses,  the 
brother  appearing  to  direct  and  control  afbirs:  Held^  that  under 
such  circumstances,  a  white  man  would  be  a  householder. — Oraha'm 
V.  OrockeU,  119 

HUSBAND  AND  WIFE. 
See  Specific  Pxrfobmanob,  2. 

1.  If  money  be  deposited  with  a  married  woman,  her  husband  will  not 
be  liable  therefor,  unless  the  deposit  was  made  at  his  request,  or 
the  wife  received  it  as  his  agent. — Gilbert^ s  ExW  v.  Pha/nSty  308 

2.  A  loan  to  the  wife  will  not  bind  the  husband  unless  it  was  made 
with  his  authority  or  consent,  hid. 


IMPEACHMENT. 

Collateral  Impeachment.     See  Practice,  107. 

1.  A  party  may  impeach  his  own  witness  by  proof  of  bad  character 
when  it  was  indispensable  the  party  should  produce  him,  or  in  case 
of  manifest  surprise. — Hill  v.  Goode^  207 

2.  A  party  may  always  contradict  his  own  witness  by  other  evidence 
showing  the  facts  to  be  different  from  his  statements  of  them  on  the 
trial,  or  by  proving  previous  statements  of  his  own  different  from 
those  made  on  the  trial,  but  in  this  latter  case  the  proper  founda- 
tion must  be  first  laid.    See  16  Ind.  371.  /6u2. 
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INDICTMENT. 

See  Cbiminal  Law  and  Praotios. 

An  indictment  for  selling  liquor  contrary  to  the  provieionB  of  the  act 
of  1859,  need  not  aver  what  kind  of  liquor  was  gold. — Eouser  y. 
TheStaie^  106 

INFANCY. 

See  Bastadt. 

1.  An  infant  may  at  any  time  disaffirm  his  power  of  attorney,  and  the 
same  will  cease  to  have  any  validity. — Fickler  t  The  State,  dhc,  266 

2.  A  warrant  of  attorney,  executed  by  an  infant,  is  probably  void. 

Ibid, 

INFORMATION. 
See  Criminal  Law,  1,  16,  20,  21, 

1.  An  information  in  the  Common  Pleas  for  felony  is  bad  unless  it 
allege  the  facts  necessary  to  give  the  Court  jurisdiction.  16  Ind. 
310,— Garden  v.  The  State,  152 

2.  Informations  must  affirmatively  show  such  facts  as  are  necessary  to 
giv0  the  Court  of  Common  Pleas  jurisdiction. — Jones  v.  The  State, 

179 

3.  In  an  information  for  selling  liquor  without  license,  it  is  sufficient 
to  describe  the  liquor  as  intoxicating. — Fetterer  v.  The  State,     388 

4.  An  information  for  felony  in  the  Court  of  Common  Pleas  must  aver 
the  existence  of  the  facts  necessary  to  give  that  Court  jurisdiction. 
—Al/ord  V.  The  State,  407 

INSTRUCTION. 
See  Praotice,  81,  82, 118. 

INSURANCE. 

1.  A  written  application  for  insurance,  which  usually  precedes  the  ex- 
ecution of  a  policy,  does  not  constitute  a  part  of  the  contract  of 
insurance,  in  such  sense  as  to  require  it  to  be  filed  as  a  part  of  the 
foundation  of  the  suit.— ^T%6  (hmmonweaUVz  Insurance  Co,j  &c,  v. 
Monninger,  352 

2.  The  mere  indication,  in  the  policy,  of  the  place  where  the  applica- 
tion could  be  fouod  on  file,  does  not  make  it  a  part  of  the  policy. 

Ih%d, 
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3.  A  paper,  not  attaclied  to  the  policy,  may,  by  express  stipalation  in 
the  policy,  be  made  a  part  of  it,  and  amount  to  a  warranty.      Ihtd, 

4.  By  the  law  of  insurance,  to  make  a  stipulation  an  express  warranty, 
so  that  on  the  literal  fulfillment  thereof  the  entire  contract  shall 
depend,  it  should  be  inserted  in  writing  on  the  face  of  the  policy, 

.     or  in  a  detached  paper  stipulated  to  be  a  part  of  the  policy.     Ibid, 

5.  A  mere  representation,  as  distinguished  firom  a  warranty,  in  the 
law  of  insurance,  is  a  verbal  or  written  statement  made  by  the  as- 
sured to  the  underwriter,  before  the  subscription  of  the  policy,  as  to 
the  existence  of  some  fact  or  state  of  facts,  tending  to  induce  the 
underwriter  more  readily  to  assume  the  risk,  by  diminishing  the 
estimate  he  would  otherwise  form  of  it.  Ibid, 

6.  A  want  of  truthfulness  in  the  representations  is  fatal  or  not  to  the 
insurance,  as  it  happens  to  be  material  or  immaterial  to  the  risk  un- 
dertaken. Ibid. 

7.  It  is  competent  to  prove,  by  the  testimony  of  a  witness,  that  he 
forwarded  a  notice  of  the  loss  by  fire  to  the  company,  and  to  read 
to  the  jury  a  copy  of  that  notice,  retained  at  the  time,  without  hav- 
ing first  notified  the  company  to  produce  the  notice.  Ibid, 

8.  Section  22,  1  B.  S.  p.  ^0,  has  reference  alone  to  domestic  corpora- 
tions, or  companies.  bid, 

INTEBEST. 

The  rate  of  interest  allowed  by  law  in  the  place  where  a  note  is  made 
payable,  may  be  recovered  in  an  action  here,  if  the  law  of  the  place 
of  payment  is  properly  averred  and  proven. — Lefleretal.  v.  DermoUe, 

246 

INTEBBOGATORIES. 

1.  A  party  is  not  required,  in  answering  interrogatories,  to  confine 
himself  to  a  simple  and  unexplained  negative  or  affirmative  response 
to  questions  thus  put  to  him ;  but  he  may  give  such  explanations, 
and  state  such  circumstances,  as  are  necessary  to  a  full  and  fair  un- 
derstanding of  the  matters  on  which  he  is  interrogated. — Railsback 
V.  Koons,  274 

2.  In  order  to  justify  an  attachment  against  a  party,  or  a  dismissal  or 
continuance  of  his  cause,  for  failure  to  discharge  a  rule  for  answers 
to  interrogatories,  such  rule  should  prescribe  a  time  within  which 
such  answers  should  be  filed. — Rielay  v.  Whitcher,  458 

3.  And,  it  would  seem,  that  if  steps  are  taken  in  the  usual  manner  to 
procure  the  testimony  of  a  party,  and  he  fails  to  appear,  cause 
should  be  shown  before  a  continuance  should  be  granted,  and  that 
answers  to  interrogatories  are  no  more  than  testimony,  and  the  same 
rule  should  apply  upon  default  as  to  such  answers.  Ibid, 
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JUDGMENT. 

Impeachment  of.  See  Pbactioe,  107. 
Non  obstante  vetedicto.     See  Pragtios,  80. 
For  want  of  an  answer.     See  Peaotiob,  3,  10. 
Review  of.    See  Review,  1.  2. 

1.  A  personal  judgment  or  decree  is  void,  unlesB  the  Court  rendering 
the  same  has  acquired  jurisdiction  over  the  person  of  the  defend- 
ant as  well  as  the  subject  matter. — MUcheWt  Ad/nCr  t.  Gray  et  al.^ 

123 

2.  A  paper,  purporting  to  be  a  record  of  a  judgment,  which  fails  to 
show  by  what  Court  it  was  rendered,  or  when,  or  for  what  cause  of 

'^   '*"t!ctlli^i8  a  nullity. — Bevington  et  al.  v.  Buck,  :  414 

^^^  *  "^ 

.1  JUDICIAL  KNOWLEDGE. 


^*  ^ '  •        \  See  C&DfiNAL  Law  and  Pragtioe,  20,  21. 

JURISDICTION. 

the  pertony  how  waived  be/ore  the  justice  of  the  peace.    See  Plbad- 
INQ,  1.    See  Practice,  9,  10,  23. 

1.  Consent  may  give  a  Court  jurisdiction  of  the  parties  to  an  action, 
but  not  of  the  subject-matter  of  it. — Brady  y.  Richardion,  1 

2.  A  degree  of  relationship  between  a  justice  of  the  peace  and  a 
suitor  in  his  Court,  which  is  more  remote  than  that  of  second  cou- 
sin, or  that  of  the  sixth  degree  of  affinity,  or  consanguinity,  within 
the  civil  law  rules,  shall  not  deprive  him  of  jurisdiction  of  the  per- 
son. Ibid. 

3.  In  an  action  begun  before  a  justice  of  the  peace,  in  which  the  de- 
fendant pleaded  affirmative  defences,  setting  up  a  demand  against 
the  plaintiff  for  over  ten  dollars,  and  the  cause  was  appealed  to  the 
Common  Pleas  Court,  and  judgment  rendered  there  against  the  de- 

.  fendant  for  ten  cents,  and  an  appeal  was  taken  by  him  to  this  Court, 
the  amount  stated  in  his  defence  before  the  justice  gives  jurisdiction 
to  this  Court.— i>i«fe  et  al  v.  The  Danville,  <fec.,  F,  R,  Co.,  86 

4.  Where  the  recovery  of  land,  or  the  settling  of  the  title  to  real  es- 
tate is  not  the  chief  purpose  of  the  action,  such  title  can  not  be 
deemed  in  issue  by  the  complaint  alone,  in  such  manner  as  to  divest 
the  jurisdiction  of  the  Court  of  Common  Pleas,  when  the  defend- 
ant makes  default. — Macy  v.  Alice,  126 
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5.  The  Court  of  Common  Pleas  haa  jarisdiction  over  1,000  dollars. — 
Schoonaver  et  al,  v.  Bctmett^  223 

JURY. 
See  Practice,  94. 

JUSTICE  OF  THE  PEACE. 
See  Practice,  21,  22,  23.    Pleading,  12, 13. 

1.  The  Btatute  does  not  authorize  a  justice  of  the  peace  to  issue  a 
summons,  in  a  civil  case,  running  more  than  thirty  days  before  re- 
turn, and  hence  such  a  writ  is  void,  and  no  notice  to  the  defendant. 
—Fuller  V.  The  Glndnnati,  &c,^  R,  R.  Co.y  91 

2.  The  word  "acts"  in  sec.  1,  p.  141,  acts  1861,  should  have  been 
"act,"  and  refers  to  the  justices'  act  in  the  Revised  Statutes  of  1852; 
and  said  section,  so  corrected,  is  to  be  taken  as,  and  for,  the  13th* 
section  of  said  justices'  act — Jocdyn  v.  Barrett  12F 

3.  The  wrongful  taking  or  detaining  of  personal  property,  is  a  tres- 
pass in  the  general  sense  of  the  word ;  and,  by  virtue  of  the  15th 
section  of  the  justices'  act,  an  action  for  such  trespass,  in  the  form 
of  an  action  of  replevin,  may  be  brought  either  in  the  township 
where  the  defendant  resides,  or  where  the  trespass  was  committed, 
and  process  served  throughout  the  county.  Ibid. 

4.  In  actions  before  justices,  any  statement  of  facts,  not  having  the 
legal  requirements  of  a  regular  complaint,  will  be  deemed  a  suffi- 
cient complaint,  if  enough  be  shown  to  bar  another  action  for  the 
same  demand. — The  Indiana  Central  R,  R,  Co,  v.  Leamon^         173 

5.  Causes  appealed  from  justices  of  the  peace  should  not  be  tried 
upon  errors  in  the  transcript,  but  on  the  merits  upon  the  original 
papers. — Baker  v.  Chambers^  222 

6.  Clerical  errors  or  omissions  in  a  justices'  transcript  should  be  al- 
lowed to  be  corrected  by  the  justice,  especially  where  there  are  suf- 
ficient papers  on  file  for  him  to  correct  or  amend  by.  Ibid. 

7.  Actions  of  replevin  may  be  instituted  before  any  justice  of  the 
peace  in  the  county,  without  reference  to  the  fact  that  the  defend- 
ant may  reside  in  a  different  township  from  that  in  which  the  jus- 
tice resides. — Beddinger^s  AdmW  v.  Jocelyn^  325 

8.  In  actions  before  justices  of  the  peace,  a  complaint  is  sufficient,  in 
which  enough  is  shown  to  bar  another  action  for  the  same  demand, 
and  to  apprise  the  defendant  of  the  nature  of  the  claim. — Clark  v. 
Benefiel,  405 
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LEGAL  TENDER. 

The  act  of  Congress,  making  treasury  notes  a  legal  tender,  is  consti- 
tutional and  valid;  and  the  banks  of  Indiana,  by  redeeming  their 
paper  in  treasury  notes,  do  not  expose  their  franchises  to  forfeiture. 
Manna,  J.  dissenting. — Reynoldk  y.  The  Bank  of  the  State,  dhc,  467 

LICENSE. 
See  Criminal  Law,  6: 

LIEN. 
See  Vendors  and  Pubohabebs,  1,  2,  3,  4. 

LIENS  OF  MECHANICS. 
See  Parties,  3. 

1.  A  notice  of  intention  to  hold  a  lien  for  materials  furnished,  is  suf- 
ficient if  it  state  the  amount,  to  whom,  from  whom,  and  for  what 
due,  and  describe  the  premises  upon  which  the  lien  is  contemplated. 
Simands  v.  Buford  et  al.,  '  176 

2.  The  notice  of  intention  to  hold  a  mechanic's  lien  should  so  de- 
scribe the  claim  as  to  inform  the  public  whether  it  is  due  or  not 
due,  and  all  ambiguities  shall  operate  to  the  prejudice  of  the  au- 
thor of  them  rather  than  of  the  public. —  Wad*  et  al,  v.  Reitz  et  aL, 

307 

3.  No  material  alteration  can  be  allowed  in  the  notice,  on  filing  a 
complaint  upon  it.  Ihid, 

LIMITATIONS. 

Under  our  statutes  of  limitations,  the  presumption  of  satisfaction  of 
a  judgment  after  the  lapse  of  twenty  years,  is  not  conclusive,  bat 
only  prima  fade,  and  may  be  rebutted  by  evidence. — Bright's 
Adm'r  v.  Sexton,  186 

LIQUORS. 

See  Inforkationb. 

LOST  PLEADINGS., 
See  Praotioe,  65. 
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LOST  BILL  OF  EXCHANGE. 

&e'BlLLB  or  EXCHANQE,  1,  2. 

M 

MARRIED  WOMEN. 

As  to  her  interest  in  real  estate  of  her  husband,  in  actions  for  specific 
performanoe,  see  Hazelrig  v.  HtUson^  481 

MADISON,  THE  CITY  OF. 
See  Taxes,  1. 

MALICIOUS  PROSECUTION. 

See  Pleading,  15. 

1.  Actions  for  malicious  prosecutions  generally  rest  upon  the  facts  of 
a  prosecution  ended,  malice  in  the  person  prosecuting,  and  want  of 
probable  cause  for  the  prosecution. — Stancliff  v.  Palmeter^        321 

2.  The  malice  of  the  prosecutor,  /ind  the  disgrace,  Yezation,  expense 
and  damages  of  the  prosecuted,  are  not  measured  b j  the  sufficiency 
or  insufficiency  of  the  charge  on  which  the  prosecution  is  institu- 
ted. Ihid, 

3.  The  action  for  malicious  prosecution  may  be  founded  upon,  an  in- 
dictment, on  which  no  acquittal  can  be  had,  by  reason  of  its  rejec- 
tion by  the  grand  jury,  or  its  being  cora/m  non  judice,  or  its  defec- 
tive form.  Ibid. 

MERGER. 
See  MoRTQAGE,  9. 

MISTAKE. 
Of  law.    See  Township  Trustees,  1,  2. 

MORTGAGE. 

See  Corporation,  1.    Pleading,  2,  35,  37. 

1.  It  is  probably  a  rule  of  law,  that  when  a  mortgagor  sells  the  equity 
of  redemption  in  the  lands  mortgaged,  at  different  times,  to  differ- 
ent purchasers,  the  first  of  such  purchasers  may  compel  the  mort- 
gagee to  exhaust  the  portions  later  sold  before  selling  his. — Day  t. 
FaUersonj  114 
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2.  The  owners  of  the  different  parcels  of  the  mortgaged  property  are 
necessary  parties  to  a  suit  to  foreclose  the  mortgage;  and  if  not 
made  parties,  and  the  property  is  sold  on  a  foreclosure,  they  might 
probably,  on  a  bill  filed  on  their  own  behalf,  obtain  a  decree  for  a 
re-sale.  Ihid, 

3.  A  deed  of  trust  executed  by  a  railroad  company  to  secure  the  pay* 
ment  of  bonds  and  coupons,  is  in  legal  effect  a  mortgage,  and  the 
company  is  the  owner  of  an  equity  of  redemption  in  the  property 
mortgaged,  which  is  subject  to  levy  and  sale  on  execution. — Coe  v. 
Johnson  et  aLj       ^  218 

4.  In  an  action  to  foreclose  a  mortgage,  given  to  secure  purchase-money, 
where  the  land  is  incumbered  with  prior  judgment  liens  to  an 
amount  exceeding  the  balance  due  on  the  mortgage,  the  mortgagor 
may  have  an  injunction  against  the  collection  of  the  mortgage 
debt,  until  the  mortgagee  shall  reduce  the  incumbrance  to  a  sum 
not  exceeding  the  unpaid  purchase-money. — Arnold  v.  Curl^       339 

5.  A  mortgagor,  after  condition  broken,  has  a  right,  at  any  time  be- 
fore the  mortgage  is  foreclosed,  to  redeem,  by  refunding  the  money 

.  intended  to  be  secured  by  the  mortgage. — Seimberger  €t  al.  y.  Boyd 
et  al,  420 

6.  Such  right  of  redemption-  is  a  leviable  interest,  which  may  be  sold 
on  execution.  Ibid, 

7.  But,  under  section  436,  2  B.  S.  135,  the  purchaser  at  sheriff's  sale 
will  not  be  entitled  to  the  possession  of  the  property  sold,  until  he 
complies  with  the  conditions  of  the  mortgage.  Ibid. 

8.  The  taking  of  a  new  note  and  mortgage  will  not  operate  as  an  ex- 
tinguishment of  the  debt  evidenced  by  the  former  note  and  mort- 
gage, nor  as  a  satisfaction  of  the  same,  if  said  note  and  mortgage 
were  received  as  mere  collateral  security  for  the  pre-existing  debts, 
unless  superior  equities  have  intervened. — Cissna  v.  Haines,       496 

9.  Where  a  debt,  evidenced  by  a  note,  and  secured  by  a  mortgage,  is 
renewed  by  the  amount  of  principal  and  interest  being  embraced  in 
a  new  note,  which  is  also  secured  by  an  additional  mortgage,  by  way 
of  further  security,  and  a  general  judgment  is  recovered  on  the  lat- 
ter note,  the  legal  effect  is  to  merge  both  notes  in  said  judgment, 
that  being  a  higher  security,  and  said  judgment  should  be  the 
foundation  of  any  action  for  further  relief  on  account  of  the  same 
debt.  Ibid, 

10.  In  a  decree  for  the  sale  of  various  parcels  of  lands,  incumbered 
by  successive  mortgages,  and  then  transferred  in  fee  to  different 
purchasers,  the  first  mortgagee  is  entitled  to  the  speediest  mode  of 
collecting  his  money,  and  the  Court  should  therefore  direct  that 
th^y  should  be  offered  for  sale,  not  that  they  should  bo  sold,  in  the 
order  required  by  established  rules  of  law  or  equity.  Ihid, 
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MUNICIPAL  CORPORATIONS. 

See  Statutes  Construbp,  8,  9. 

It  would  seem  that  municipal  corporation  bonds,  payable  to  bearer, 
are  commercial  paper,  and  governed  by  the  law-merchant. — The 
Boardf  dffc,  t.  Bright^  93 

N 

NEGROES  AND  MULATTOES. 
Bee  Criminal  Law  and  Practice,  22,  23,  24. 

NEW  TRIAL. 

See  Practice,  1,  103.    Verdict,  1,  2. 

1  A  judgment  will  rarely  be  reversed  on  appeal  because  a  new  trial 
was  granted  below,  unless  there  was  manifest  wrong  done. — Rill  v. 
GoodAt,  207 

2.  Section  356  of  the  code,  authorizes  relief  for  causes  of  new  trial 
discovered  after  the  term;  but  these  causes  must  be  such  as  would 
have  justified  a  new  trial  during  the  term,  had  they  been  known, 
and  they  must  have  existed  at  the  time  of  the  trial. — Nishon  v. 
Johnson,  329 

3.  Where  a  party  asks  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  he  must  set  forth  in  his  bill  of  exceptions  the 
testimony  which  was  submitted  below,  so  as  to  enable  the  Court  to 
judge  whether  the  result  would  be  changed  by  the  new  teiitimony, 
or  whether  the  testimony  would  be  merely  cumulative. —  Walpole  v. 
Atkinson,  434 

NAMES  OF  PARTIES. 
See  Practice,  85. 

NEGLIGENCE. 
See  Railroads,  11. 

NOTICE. 

See  Vendors  and  Purchasers,  2,  3,  4. 

The  giving  of  notice  of  an  award,  on  Swnday,  is  valid,  it  not  being  an 
act  of  common  labor,  nor  a  judicial  act,  nor  one  specially  prohi- 
bited by  anytstatute,  and  being  a  mere  ministerial  act  connected 
with  a  judicial  proceeding. — Kiger  v.  CoaU,  154 
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NUISANCE. 
&e  Dahagb,  1.    Bail&oadb,  4. 

0 

OFFICE. 
JSee  Sale  of  Offices,  1,  2,  3,  4. 

OVERRULED  CASES. 

Cownard  v.  Christie,  16  Ind.  427 ;  Jone$  v.  Branherger^  15  Ind.  4!43. 
See  Treadway  v.  Cohh,  36 


PARTIES. 

1  The  owners  of  different  parcels  of  mortgaged  property  are  neces- 
sary parties  to  a  'suit  to  foreclose  the  mortgage,  and  if  not  made 
parties,  and  the  property  is  sold  on  a  foreclosure,  they  might  proba- 
bly, on  a  bill  filed  in  their  own  behalf,  obtain  a  decree  for  a  re-sale. 
Day  V.  Patterson,  114 

2.  A  sells  land  to  B,  and  takes  B's  notes  for  the  purchase-money,  but 
no  mortgage.  B  sells  the  same  land  to  (7,  who  has  notice  of  the 
unpaid  notes,  and  agrees  to  pay  them,  and  executes  a  mortgage  on 
the  land  to  ^  to  secure  their  payment.  B  seeks  to  foreclose  the 
mortgage,  G  having  failed  to  pay  the  notes  to  A,  Held,  that  A  is 
a  necessary  party  to  such  suit,  in  order  that  the  judgment  in  the  suit 
may  direct  the  payment  of  the  money  in  such  a  manner,  among 
parties  before  the  Court,  that  the  judgment  may  bind  all  parties, 
and  may  be  enforced  against  all  having  interests,  now  ready  for 
enforcement,  in  the  land,  aAd  in  its  titles,  and  the  proceeds  of  its 
sale. — Merritt  v.  WelU  et  ah,  171 

3.  Where  materials  were  furnished  to,  and  a  lien  claimed  against,  an 
unmarried  man,  who  afterwards  died  without  issue,  his  heirs  are 
proper  parties  defendants  to  an  action  to  enforce  the  lien. — Sinumdi 
V.  Buford  et  al,  176 

4.  Where  no  judgment,  in  any  form,  can  be  rendered  against  a  party 
to  the  record,  such  party  is  generally  improperly  joined. — Conhlin 
V.  Thurston  et  al,  290 

5.  It  is  unnecessary^  in  an  action  on  a  note  against  the  survivor  of  sev- 
eral makers,  to  join  either  the  heirs  or  representatives  of  the  de- 
ceased makers. — Klussman  v.  Oopeland,  306 
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6.  In  an  action  brought  by  an  eqnitable  assignee,  the  assignor  should 
be  made  a  party. — Nelson  v.  Johnaofij  *  329 

PARTNERSHIP. 

1.  The  rule  that  partnership  assets  are  to  be  applied  to  the  payment 
of  partnership  debts,  before  the  creditors  of  one  of  the  partners 
can  derive  any  benefit  from  them,  arises  out  of  the  equities  sub- 
sisting between  the  partners,  and  not  from  any  preferences  given  to 
the  joint  creditors. — Dunham  v.  Hanna,  270 

2.  As  soon  therefore  as  those  equities  cease  to  exist,  from  any  cause, 
the  preferred  lien  of  the  joint  creditors  would  also  cease  to  ezbt. 

Ibid. 

PAYMENT. 
See  Tbndeb,  2. 

PENITENTIARY. 

lAahility  of  officers  of.     See  ACTIONS,  4,  5,  6,  7. 

PLANK  ROAD. 

1.  A  complaint  against  a  plank  road  company  in  the  nature  of  a  quo 
warranto^  should  affirmatively  show  the  date  of  the  charter  under 
an  organization  by  which  the  company  acts,  in  order  that  the  Court 
may  be  informed  whether  the  company  is  subject  to  the  provisions 
of  the  laws  of  1852  and  1859.— T^  Covington,  <fec..  Plank  Road 
Co.  V.  Van  Sickle,  244 

2.  Such  organizations,  effected  under  the  law  of  1852,  would  be  sub- 
ject to  the  general  control  of  the  Legislature.  Ibid, 

THE  PERU  BRIDGE  COMPANY. 
See  Corporation,  1. 

PLEADING. 
See  Reviisw,  1,  2.    Estoppel,  1. 

1.  It  is  too  late  to  object  to  the  jurisdiction  over  the  person,  after  the 
objector  has  appeared  to  the  action,  and  gone  to  trial  upon  the 
merits.     The  objection  is  thereby  waived. — Brady  v.  Richardson,  1 

2.  In  an  action  to  foreclose  a  mortgage,  to  which  a  subsequent  pur- 
chaser of  the  fee  is  a  party,  the  complaint  should  show  that  the 
mortgage  had  been  recorded  when  such  owner  purchased,  or  that 
he  then  had  notice  of  the  existence  of  the  lien,  but  the  filing  of  the 


INDEX.  541 


mortgage  with  the  complaint  and  making  it  a  part  of  it  does  not 
operate  to  make  the  endorsed  certificate  of  the  recorder  that  the 
mortgage  had  been  duly  recorded,  a  part  of  the  complaint. — The 
Peru  Bridge  Company  ▼.  Eendricks,  11 

3.  Contracting  with  a  corporation,  as  such,  which  is  authorized  by  a 
general  law,  admita  its  existence,  and'  a  general  denial  admits  the 
capacity  of  the  corporation  to  sue. — The  Boards  dec,  v.  Bright^    93 

1.  A  general  denial  under  the  code  does  not  put  in  issue  the  execution 
of  a  written  instrument  which  is  the  foundation  of  the  action,  but 
only  its  existence,  unless  it  is  sworn  to. — Evcm*  v.  The  Southern 
Turnpike  Co.,  101 

5.  The  general  denial  under  oath,  in  code-pleading,  is  equivalent  to  a 
verified  non  est  factum,  and  puts  in  issue  the  execution  (including 
the  once  existence)  of  the  instrument  sued  on.  Ibid. 

6.  It  is  not  a  good  bar  to  an  action  upon  a  subscription  to  the  stock  of 
a  railroad  company,  to  aver  that,  at  the  time  the  subscription  was 
made,  the  soliciting  agent  of  the  company  agreed  in  writing,  sepa- 
rate from  the  contract  of  subscription,  that  if  the  citizens  of  a 
named  place  and  vicinity  would  subscribe  a  given  sum  to  such 
stock,  the  proposed  road  should  be  located  within  a  given  distance 
of  such  place,  and  that  such  subscription  should  be  expended  on  a 
certain  part  of  said  road,  and  that  the  subscription  was  made  in 
consideration  of  such  agreement,  and  that  said  agreement  was  not 
performed  by  the  company. — Brownlee  v.  The  Ohio  R.  R,  Co.,     68 

7.  The  allegation  that  the  stock  solicitor  fraudulently  represented 
that  a  sufficient  amount  of  solvent  stock  was  subscribed  to  complete 
the  road  within  two  years,  and  that  the  company  was  able,  and 
could  and  would  press  said  road  to  completion  within  that  time,  and 
failed  to  do  so,  constitutes  no  bar  to  recovery  on  such  subscription. 

lUd: 

8.  Where  a  subscription  is  made  in  a  small  blank  book,  and  is  after- 
wards accepted  by  the  railroad  company,  it  is  not  necessary  that 
the  same  should  be  transferred  to  the  stock  books  of  the  company; 
and  its  acceptance  would  seem  to  make  the  book  in  which  it  was  made 
the  stock  book  of  the  company  to  that  extent,  and  would  make  the 
contract  of  subscription  complete,  and  no  notice  of  acceptance 
need  be  given  before  suit.  Ibid. 

9.  An  answer  in  general  denial,  not  verified,  to  a  complaint,  by  a  rail- 
road company,  upon  a  subscription  of  stock,  admits  the  capacity  of 
the  plaintiff  to  prosecute  the  suit,  and  the  execution  of  the  written 
subscription  of  stock. — Price  v.  The  Grand  Rapids,  <fcc.,  R.  R.  Co., 

137 

10.  Subsequent  paragraphs  of  the  same  answer,  denying  the  existence 
of  the  corporation,  may,  therefore,  be  rejected  on  motion.        Ibid. 
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11.  A  complaint  which  shows  that  a  note  and  its  indorsements  were 
made  in  another  State,  should  also  set  forth  the  laws  of  that  State, 
governing  the  transfer  of  such  note,  hecause  this  Court  will  not 
presume  that  the  laws  of  another  State  are  similar  to  those  of  /n- 
diana,  hut  will  presume  that  the  common  law  prevails  in  such  other 
State. — Mendenhall  v.  Gately^  149 

12.  In  an  action  on  a  transcript  of  a  judgment  of  a  justice  of  the 
peace  of  another  State,  the  averment,  ^'  that  the  judgment  or  decis- 
ion was  duly  given  or  made,"  as  the  case  may  he  as  prescribed  by 
the  code,  is  construed  to  be  equivalent  to  an  averment  that  the  jus- 
tice had  jurisdiction  of  the  subject-matter,  and  of  the  person. — 
Crake  v.  Orake,  156 

13.  A  complaint,  therefore,  on  such  a  transcript,  must  either  aver  facts, 
y  showing  jurisdiction  as  aforesaid,  or,  in  the  words  of  the  code,  aver 

"that  the  judgment  was  duly  given."  Ibid, 

14.  A  complaint  for  malicious  prosecution  is  bad  on  demurrer,  unless 
it  show  that  the  prosecution  against  the  plaintiff  had  ended  in  his 
acquittal. — Steele  v.  Williaimy  161 

15.  But  a  complaint,  averring  that  the  defendant  appeared  before  a 
justice,  and  on  affidavit  charged  the  plaintiff  with  having  taken  or 
stolen  a  breast  chain,  of  the  value  of  50  cents,  and  procured  the 
justice  to  issue  a  warrant  against  him,  and  maliciously,  &c.,  caused 
and  procured  him  to  be  arrested  and  imprisoned  twelve  hours,  al- 
though bad  as  a  complaint  for  malicious  prosecution,  is  sufficient  as 
a  complaint  for  trespass.  Ibtd. 

16.  A  complaint  for  stock  killed  by  a  railroad  before  the  act  of  1859. 
must  show  that  the  animals  sued  for  were  killed  through  the  negli- 
gence of  the  railroad  company,  and  without  the  immediate  fault  of 
the  plaintiff. —  Wright  v.  The  Indianapolis  and  Oindnnati  B,  R.  Co,, 

168 

17.  One  good  defence  is  as  good  as  many. —  Wihon  v.  The  Maditon 
R.  R.  Co.,  226 

18.  A  reply  is  bad  which  does  not  state  facts  sufficient  to  avoid  the 
answer,  and  show  that  the  plaintiff  is  entitled  to  recover.         Ibid, 

19.  If  a  corporation  contracts  by  a  style  which  is  usual  in  creating 
corporations,  and  which  discloses  no  individuals,  a  corporate  exist- 
ence will  be  implied,  and  need  not  be  specially  averred  in  a  com- 
plaint against  the  corporation. — IStein  v.  The  IndianapoliSy  dcc.^ 
Association,  237 

20.  A  complaint  against  a  plank  road  company  in  the  nature  of  a  quo 
warranto,  should  affirmatively  show  the  date  of  the  charter  under 
an  organization  by  which  the  company  acts,  in  order  that  the  Court 
may  be  informed  whether  the  company  is  subject  to  the  provisions 
of  the  laws  of  1852  and  1859.— T^e  Covington,  dhc,  Ffank  Road 
Co.v.  Van  Sickle,  Ibid. 
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21.  Sacli  organizations,  effected  under  the  laws  of  1852,  would  be  sub- 
ject to  the  general  control  of  the  Legislature.  Ihid. 

22.  In  pleading  that  a  particular  place  is  a  public  highway,  it  is  only 
necessary  to  aver  generally  that  it  was  a  public  highway,  without  a 
statement  of  the  facts  which  render  it  such. — Jacksan  et  nx,  v.  Smi- 
ley et  al.,  247 

23.  A  general  answer  of  fraud  is  bad.  Fraud  must  be  specifically 
pleaded. — 8wope  v.  Fair,  300 

24.  A  general  answer  of  no  consideration  is  good.  Ibid. 

25.  But  a  general  answer  of  failure  of  consideration  is  bad,  and  such 
failure  must  be  specifically  pleaded.  Ibid. 

26.  An  answer,  averring  that  the  cause  of  action  sued  on  "does  not  be- 
long to  the  plaintiff,  and  is  being  prosecuted  by  him  for  the  use  of 
another,  and  that  the  plaintiff  paid  no  consideration  for  the  same, 
and  sues  in  order  to  enable  the  real  owner  to  testify,  and  to  give 
the  Court  jurisdiction,  is  a  good  answer. — Latorence  v.  Long,      301 

27.  An  answer,  denying  that  the  plaintiff  is  the  real  party  in  interest, 
is  bad,  unless  it  be  specific  as  to  the  facts,  and  indicates  who  is  the 
proper  party. — iSmith  et  al,  v.  The  Bank  of  the  State,  327 

28.  A  complaint,  bad  on  demurrer,  may  be  good  after  verdict,  for, 
after  verdict,  the  Court  will  sustain  the  complaint  by  every  legal 
intendment,  if  there  is  nothing  material  on  record  to  prevent  it. — 
Skimer  v.  Bronnenburg^  363 

29.  Where  a  fact  must  necessarily  have  been  proved  at  the  trial,  to 
justify  the  verdict,  and  the  complaint  omits  to  state  it,  the  defect  is 
cured  by  the  verdict,  if  the  general  terms  of  the  complaint  are  other- 
wise sufficient  to  comprehend  the  proof.  Ibid, 

30.  The  performance  of  conditions  precedent  in  contracts  may  be 
averred  generally  under  the  code,  and  need  not  be  specially  averred, 
unless  there  have  been  some  alterations  of  the  conditions  by  con- 
sent of  the  parties,  when  performance  should  be  specially  pleaded. 
— Oromwell  v.  Wilkinton,  365 

31.  In  an  action  upon  a  forfeited  recognizance,  it  is  sufficient  to  set 
out  the  recognizance  in  ha>ec  verba, — Campbell  v.  Ths  State,      375 

32.  An  answer,  purporting  to  apply  to  a  whole  complaint,  but  which 
in  fact  constitutes  an  answer  to  but  a  part  of  it,  is  bad. — Dayhuff 
V.  Saville,  384 

33.  A  complaint  based  on  notes  secured  by  mortgage  is  bad  on  de- 
murrer unless  it  contain  the  original  or  copies  of  the  notes  and 
mortgage. — Herren  v.  Clifford's  AdmW,  411 

34.  Each  paragraph  of  a  complaint  must  be  good  in  itself,  and  the 
praver  for  relief  can  not  enlarge  the  allegations  of  the  complaint. 
^-Beoington  et  al,  v.  Buch^  414 
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36.  An  answer,  averring  a  failure  of  the  consideration  of  notes  given 
for  tHe  purchase-money  of  land  sold  with  warranty,  by  reason  of 
liens  upon  the  land,  is  defective,  unless  it  alleges  an  actual  eviction 
by  title  paramount,  or  a  surrender  of  the  possession  to  avoid  an  in- 
evitable eviction. — Marvin  v.  Applegate,  425 

36.  An  answer  to  the  whole  of  a  cause  of  action,  which  goes  only  to 
a  part  of  it,  is  bad. — Engler  v.  Davis,  296 

37.  In  an  action  upon  mortgage  and  notes,  they  should  both  be  Bet 
out  in,  and  made  parts  of,  the  complaint,  either  by  filing  the  origi- 
nals, or  by  copies,  and  merely  filing  them  with  the  complaint,  with- 
out any  reference  to  them  in  it,  is  not  sufficient. — Hiattr,  Gohlt^  494 

POWER  OF  ATTORNEY. 
See  Infanot,  1,  2. 

PRACTICE. 

See  Pleading,  1,  10,  28,  29.      Review,  1,  2,  5.      ExEMPnoir,  1. 
Notice,  1.    Appeal,  1.    Bastardy,  2.    Replevin,  2,  3. 

1.  Where,  after  trial  and  verdict,  a  new  trial  is  granted  on  payment 
of  costs  within  a  specified  time,  by  the  party  seeking  it,  and  he 
fails  to  pay  the  costs  within  that  time,  it  is  not  error  to  render  judg- 
ment upon  the  verdict  without  further  trial.  The  obligation  to  pay 
the  costs  within  the  time,  is  a  condition  precedent  to  his  right  to 
further  trial. — Chamber's  AdmW  v.  Bom  et  al,^  3 

2.  In  a  proceeding  to  restrain  the  collection  of,  and  to  vacate  a  judg- 
ment, and  have  an  execution  set  aside,  the  execution  is  not  the 
foundation  of  the  action  in  that  sense  which  is  contemplated  by  the 
section  of  the  code  requiring  a  copy  to  be  filed  with  the  complaint. 
—Full&r  V.  The  OmcinnaU,  dec,  R,  R.  Co,,  91 

3.  It  is  too  late  to  object  in  this  Court,  that  a  judgment  below  was 
rendered  for  want  of  an  answer,  unless  there  was  a  motion  below 
for  a  new  trial  on  that  ground.  Ibid, 

4.  In  an  action  upon  a  note  or  written  contract,  against  the  estate  of 
the  maker,  the  hand-writing  or  execution  of  the  note  or  contract 
must  be  proven,  section  80,  2  R.  S.,  p.  44,  being  inapplicable  to 
such  cases. — MahorCs  AdmW  v.  Sawyer,  73 

5.  A  creditor,  who  has  the  personal  security  of  his  debtor,  and  has 
also,  or  afterwards  obtained  property  from  the  principal  as  a  pledge 
or  security  for  the  debt,  must  hold  the  property  fairly  and  impar- 
tially, for  the  benefit  of  the  surety  as  well  as  himself,  and  if  he 
parts  with  it,  without  the  knowledge  or  against  the  will  of  the 
surety,  he  shall  lose  his  claim  against  the  surety  ta  the  amount  of 
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tbe  property  so  surrendered;  and  this  principal  applies  to  and  ef- 
fects persons  acting  in  a  fiduciary  capacity. — Stewart  v.  Davis*  Ex- 
ecutor, 74 

6.  A  person  who  has  a  judgment  against  another  for  consequential 
damages  to  his  lands,  resulting  f^om  the  erection  of  a  puhlic  work, 
not  touching  his  said  lands,  which  was  carefully  and  skillfully 
erected,  in  accordance  with  authority  duly  conferred  hy  the  State, 
can  not  have  such  work  declared  a  nuisance,  suhject  to  abatement. 
— The  New  Albany,  &c.,  R.  R,  Cb.  v.  Higinan,  77 

7.  Where  a  party  in  his  demurrer  to  a  complaint,  undertakes  to  point 
out  specifically  each  particular  ground  of  objection,  he  should  be 
held  to  the  restricted  demurrer,  and  if  he  omits  to  point  out  any 
defects  which  exist,  they  will  not  be  available  in  this  Court. — Slum 
V.  /Shrewsbury  et  al.,  80 

8.  Where  a  judgment  is  taken  by  default,  a  motion  to  set  aside  the 
default  must  precede  an  appeal  to  this  Court. —  Walpole  et  at,  y. 
West's  Adm'r,  81 

9.  A  personal  judgment  or  decree  is  void,  unless  the  Court  rendering 
the  same  has  acquired  jurisdiction  over  the  person  of  the  defend- 
ant, as  well  as  the  subject-matter. — MUchelVs  AdmW  ▼.  Gray  et  aL, 

123 

10.  Notice  by  publication  before  the  code,  was  not  sufficient  to  give 
the  Court  jurisdiction  to  render  a  judgment  or  decree  in  personam. 

Ibid. 

11.  Where  a  verbal  contract  for  the  sale  of  land  has  been  executed 
on  one  side,  by  a  conveyance  of  the  property,  the  proper  action  is 
upon  an  implied  promise,  arising  from  the  plaintiff's  performance, 
implied  promises  not  being  embraced  by  the  statute  of  frauds;  but, 
in  such  case,  no  action  can  be  maintained  on  the  special  contract 
itself.— ^«Aer  V.  Wilson,  133 

12.  A  party  who  would  rescind  a  contract  on  the  ground  of  frau^, 
must  offer  to  do  so  in  a  reasonable  length  of  time  after  the  fraud  is 
discovered ;  and,  on  such  rescission,  the  parties  must  be  placed  in 
the  identical  situation  in  which  they  were  when  they  entered  into 
the  contract.  Ibid. 

13.  Generally,  the  judgment  in  a  cause  can  not  legally  exceed  the 
amount  claimed. — Price  v.  The  Grand  Rajnds,  i&c.,  R.  R,  Co.,  137 

14.  Section  172,  p.  383,  2  K.  S.  1852,  continues  in  force  the  act  of 
1843,  p.  1,002,  R.  S.  1843,  requiring  the  county  in  which  a  criminal 
prosecution  i^  begun,  to  bear  the  expense  of  the  prosecution,  upon 
a  change  ojf  venue  thereof,  to  another  county,  and  payment  thereof 
may  be  enforced  by  proper  mandate. — Patterson,  Auditor,  Ac.  v. 
The  Board,  Ac,  of  Daviess  Co,,  141 
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15.  On  appeals  from  justices,  it  is  competent  for  the  Common  Pleas 
or  Circuit  Courts,  to  which  the  appeal  is  taken,  in  the  exercise  of  a 
sound  discretion,  to  permit  amendments  to  he  made,  and  to  say 
whether  the  costs  should  or  not  abide  the  event  of  the  suit. — Duhs 
V.  Brown,  111 

16.  Error  in  the  refusal  to  reject  or  strike  out  evidence  is  not  availa- 
ble in  this  Court,  unless  the  ground  of  objection  to  the  evidence 
was  pointed  out  in  the  Court  below.  Ihid. 

17.  Under  the  provisions  of  sections  305  and  306,  2  R.  S.  pp.  97  and 
98,  a  party  to  an  action  can  not  be  compelled,  by  the  mere  serving 
upon  him  of  a  subpoena  duces  tectum,  issued  ex  parte,  to  produce  his 
books  dn  the  trial,  for  evidence  or  inspection;  but  such  production 
can  only  be  enforced  by  an  order,  which  must  be  made  by  "the 
Court  or  judge  thereof,"  upon  reasonable  or  due  notice  to  the  ad- 
verse party.  Ibid. 

18.  It  is  settled  in  this  State,  that  a  party  may  sue  on  a  promise  made 
to  a  third  person  for  his  benefit. — Bay  v.  Patterson,  114 

19.  Id  equity,  time  is  not  of  the  essence  of  the  contract.  Ibid, 

20.  Section  321,  p.  782,  E.  S.  1843,  is  not  continued  in  force  by  any 
provision  of  the  code,  and  is  not  law;  and  it  is  therefore  unnecessay 
that  a  decision  of,  the  Supreme  Court  should  be  filed  in  the  Court 
below  sixty  days  before  further  action  can  be  had  in  that  Court. — 
Burke  v.  Howard  et  at,  143 

21.  There  are  but  two  modes  in  which  title  to  real  estate  can  be  put 
in  issue  in  suits  before  justices:  1.  By  pleading,  duly  supported  by 
affidavit;  and  2.  By  proof  adduced  upon  the  trial. —  WaU  v.  Albert- 
son,  145 

22.  But  where  it  is  not  put  in  issue  by  pleading,  as  aforesaid,  and  the 
justice  tries  and  renders  judgment  in  the  cause,  and  the  defendant 
appeals  to  the  Circuit  Court,  in  the  absence  of  the  evidence  adduced 
before  the  justice,  the  appellate  Court  must  presume  that  the  justice 
did  his  duty,  and  that  the  title  was  not  put  in  issue  before  him  in 
any  way.  Ibid. 

23.  If,  upon  a  trial  in  the  appellate  Court,  the  title  be  put  in  issucf 
either  by  pleading,  as  aforesaid,  or  by  the  evidence,  that  fact  could 
not  deprive  such  Court  of  its  jurisdiction,  or  relate  back  so  as  to 
defeat  the  jurisdiction  of  the  justice.  Ibid. 

24.  Where  an  appeal  is  taken  from  a  judgment  of  dismissal  of  a 
cause,  a  motion  for  a  new  trial  below  is  unnecessary  to  render  the 
error  available  in  the  Supreme  Court.  Ibid. 

25.  A  judgment  will  not  be  reversed  in  this  Court  for  error  in  over- 
ruling a  demurrer,  if  it  appear  from  the  whole  record  that  the 
merits  of  the  cause  have  been  fairly  determined. — Crake  y.  Orake, 

156 
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26.  In  determining  the  validity  of  a  judgment  of  a  justice  of  the 
peace  of  Ohio^  this  Court  will  presume,  unless  the  law  of  that  State 
on  the  subject  is  pleaded  and  proved,  that  the  common  law  still 
prevails  there.  Ihid, 

27.  Where  a  contract,  made  in  another  State,  payable  there,  or  gen- 
erally, is  sought  to  be  enforced  in  this  State,  and  the  contract  em- 
braces terms  upon  a  subject  not  settled  by  the  common  law,  and  no 
statute  of  such  other  State  is  pleaded  and  proved,  the  Court  of  this 
State  will  presume  such  contract  valid.  Ihid. 

28.  Where  a  right  is  sought  to  be  enforced  in  one  State,  in  relation 
to  a  subject-matter  existing  in  a  foreign  State,  and  no  foreign  law 
is  proved,  and  no  common  law  rule  was  ever  prescribed,  and  no  con- 
tract exists,  in  such  case  the  Court  will  apply  the  law  of  the  State 
in  which  it  is  sitting.  *  Ihid, 

29.  If  the  statute  book  of  a  foreign  State,  containing  a  law  offered  in 
evidence,  purport  on  its  title-page  to  be  printed  "by  authority," 
and  by  the  "State  Printer,"  that  is  sufficient  to  admit  it  in  evidence, 
as,  prima  facie^  the  law  of  that  State.  Ihid. 

30.  A  complaint  for  malicious  prosecution  is  bad  on  demurrer,  unless 
it  show  that  the  prosecution  against  the  plaintiff  had  ended  in  his 
acquittal. — Steele  v.  Williams^  151 

31.  But  a  complaint,  averring  that  the  defendant  appeared  before  a 
justice,  and  on  affidavit  charged  the  plaintiff  with  having  taken  or 
stolen  a  breast  chain,  of  the  value  of  50  cents,  and  procured  the 
justice  to  issue  a  warrant  against  him,  and  maliciously,  &c.,  caused 
and  procured  him  to  be  arrested  and  imprisoned  twelve  hours, 
although  bad  as  a  complaint  for  malicious  prosecution,  is  sufficient 
as  a  complaint  for  trespass.  Ihid. 

32.  In  such  case,  it  would  be  improper  to  instruct  the  jury,  that,  un- 
less they  found  that  the  prosecution  had  been  determined  by  the 
acquittal  or  discharge  of  the  plaintiff,  they  should  find  for  the  de- 
fendant. Ihid. 

33.  To  render  error  in  the  refusal  to  reject  evidence  below  available 
in  this  Court,  it  must  appear  from  the  record  that  such  error  was 
assigned  as  a  cause  for  a  new  trial.  Ihid. 

34.  Where  the  requisite  transcript  of  a  Court  of  Conciliation  had 
been  procured,  and  produced  on  a  former  trial  of  a  cause,  and  filed 
with  the  papers,  and,  upon  a  second  trial,  could  not  be  found 
among  the  papers,  or  elsewhere,  this  will  be  sufficient  to  establish 
its  loss,  and  allow  parol  evidence  of  its  contents.  Ihid. 

35.  The  time  given  by  a  Court,  for  the  filing  of  a  bill  of  exceptions, 
should  be  definite  and  reasonable. — Lansing  v.  Coats,  166 

36.  It  is  doubtful  whether  time  given  "until  the  next  term  of  the 
Court,"  is  sufficiently  definite.  Ihid. 
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37.  It  is  error  to  sastain  a  demurrer  to  an  entire  complaint  wlien  it 
contains  one  good  paragraph. —  Wrighi  v.  The  IncUanapolit  A  Gin- 
etnnati  B,  B.  Co,j  168 

38.  When  a  Court  appoints  an  attorney  to  perform  services,  the  Court 
should  make  an  allowance,  which  the  auditor  of  the  county  should 
draw  his  warrant  for,  and  the  treasurer  should  pay. — Bak^  y.  The 
Board,  dec,  of  Knox  Go.,  170 

39.  Where  error  is  committed  by  the  admission  of  irrelevant  evidence, 
but  the  verdict  is  still  right  on  the  remaining  evidence,  this  Court 
will  not  disturb  the  verdict. — The  Indiana  OentrcU  BaUway  Co.  v. 
Leamon,  173 

40.  This  Court  will  take  judicial  notice  of  the  times  for  the  sessions 
of  the  Con^mon  Pleas  and  Circuit  Courts,  and,  the  contrary  not  ap- 
pearing, will  presume  that  such  Courts  have  done  their  duty  by 
holding  their  regular  sessions,  or  at  least  in  opening  and  adjourn- 
ing the  term. — Carlisle  et  al.  v.  Gaar  et  al.,  177 

41.  The  failure  to  hold  a  term  does  not  discontinue  a  cause.         Ihid. 

42.  Generally,  this  Court  will  disregard  errors  not  brought  to  the  no- 
tice of  the  Court  below.  Ihid. 


43.  Errors  based  on  evidence  are  not  available  here,  unless  they  were 
made  the  ground  of  a  motion  for  a  new  trial  below. — Trisler  et  al. 
V.  Trisler's  Adm'r,  178 

44.  Where  a  judgment  is  rendered  on  a  special  finding  of  facts,  and 
there  is  any  evidence  tending  to  establish  the  existence  of  the  facts 
necessary  to  uphold  the  judgment  in  point  of  law,  and  there  is 
nothing  indicating  any  other  error,  mistake,  or  wrong,  except  mere 
error  of  opinion  on  evidence,  this  Court  will  not  grant  a  new  trial. 
— Bolton  V.  Howell  et  al.,  181 

46.  Where  instructions  given  by  a  Court  to  a  jury  consist  of  several 
distinct  propositions,  a  general  exception  to  the  instructions  will  be 
unavailing  in  this  Court,  if  any  one  of  them  is  correct. — Elliott  et 
al.  V.  Woodward^  183 

46.  A  motion  for  a  new  trial  on  the  ground  of  error  of  law  occurring 
at  the  trial,  and  excepted  to  at  the  time,  is  too  vague  and  indefinite 
to  raise  any  question  in  this  Court.  Ibid. 

47.  A  motion  for  a  new  trial  on  the  ground  "  that  the  Court  erred  in 
the  instructions  to  the  jury,"  is  also  bad,  for  not  pointing  out,  with 
reasonable  certainty,  the  particular  instructions  in  which  the  Court 
is  supposed  to  have  erred.  Ihid. 

48.  In  general,  on  a  bill  of  exchange,  payable  to  bearer,  or  to  a  par- 
ticular individual,  or  order,  and  by  him  endorsed  in  blank,  and 
which  has  been  lost  he/ore  its  maturity,  the  holder  can  not  recover 
without  indemnifying  the  acceptor,  but  otherwise,  where  it  is  lost 
after  maturity.  Ihid. 
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49.  A  j«dgm«iit  on  a  bill  lost  after  maturity,  is  a  complete  bar  to  an- 
other action,  brought  by  any  person  receiving  the  same  af%er 
maturity.  Ihid. 

50.  If  it  is  alleged  that  a  term  of  Court  was  unauthorised,  it  is  not 
available  here  as  an  error,  unless  it  had  been  properly  urged  below. 
— Omsk  et  aL  ▼.  Kirland  et  al,  190 

51.  In  an  application  to  set  aside  a  judgment  and  grant  a  new  trial, 
the  Court  may  allow  affidavits  to  be  amended  so  long  as  the  motion 
is  still  pending  and  undetermined. — Goingt  v.  Chapman^  194 

52.  Where  a  Court  suffers  an  act  to  be  done,  which  rests  in  its  sound 
discretion  to  permit  or  refuse,  this  Court  will  not  relieve  against  it, 
unless  that  discretion  has  been  clearly  abused.  Ihid. 

53.  Generally,  the  order  of  time  for  the  introduction  of  evidence  to 
support  the  action  or  defence  must  be  lelt  to  the  discretion  of  the 
party  who  introduces  the  evidence.  Ihid, 

54.  But,  where  a  previous  fact  is  necessary  to  be  proved,  to  render  the 
offered  evidence  at  all  relevant,  such  fact  must  be  first  proved.  Ihid, 

55.  Error  assigned  in  this  Court,  but  not  noticed  in  his  brief  by  the 
party  making  the  assignment,  will  not  be  considered  by  this  Court. 
—Morton's  AdmW  v.  The  State,  dhc,  198 

56.  Alleged  errors  below,  not  presented  in  any  form  to  the  considera- 
tion of  the  lower  Court,  will  not  be  available  here.  Ihid. 

57.  Where  an  appeal  is  taken  by  several  defendants,  some  of  whom 
assign  errors  in  this  Court,  and  others  of  whom  do  not,  the  appeal 
will  be  dismissed  as  to  the  latter,  for  the  want  of  such  assignment, 
which  is  equivalent  to  a  declination  to  join  in  prosecutiDg  the  ap- 
peal further. —  Woodjill  et  ah  Y.  The  Town  of  Greenshurg,  203 

58.  A  judgment  will  rarely  be  reversed  on  appeal  because  a  new  trial 
was  granted  below,  unless  there  was  manifest  wrong  done. — Hill  v. 
Goode,  207 

59.  A  party  may  impeach  his  own  witness  by  proof  of  bad  character, 
when  it  was  indispensable  the  party  should  produce  him,  or  in  case 
of  manifest  surprise.  Ihid, 

60.  A  party  may  always  contradict  his  own  witness  by  other  evidence, 
showing  the  facts  to  be  different  from  his  statements  of  them  on 
the  trial,  or  by  proving  previous  statements  of  his  own,  different 
from  those  made  on  the  trial;  but  in  this  latter  case,  the  proper 
foundation  must  be  first  laid.     See  16  Ind.  371.  Ihid, 

61.  A  party  must  show  by  his  evidence,  with  reasonable  certainty,  to 
what  relief  he  is  entitled. — Knuner  v.  Bartlett,  221 

62.  Causes  appealed  from  justices  of  the  peace  should  not  be  tried 
upon  errors  in  the  transcript,  but  on  the  merits,  upon  the  original 
papers. — Baker  v.  Chambers^  222 
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63.  Clerical  errors  or  omissions  in  a  justice's  transcript  slionld  be  al- 
lowed to  be  corrected  by  tbe  justice,  especially  where  there  are  suf- 
ficient papers  on  file  for  him  to  correct  or  amend  by.  Ibid. 

64.  Lost  pleadings  may  be  supplied,  and  improper  or  unnecessary 
parties  be  stricken  out. — Sidner  v.  Mitchell  et  al,y  224 

65.  A  reply  is  bad  which  does  not  state  facts  sufficient  to  avoid  the 
answer,  and  show  that  the  plaintiff  is  entitled  to  recover. —  Wihon 
V.  The  Madison,  dec,  R.  R.  Co,,  226 

66.  Where  it  appears  from  the  whole  record,  that  the  merits  of  the 
cause  were  fairly  heard  and  determined  below,  this  Court  will  not 
reverse  the  judgment  on  account  of  errors  in  rulings  on  demurrers. 
The  State,  ex  rel.,  dhc.  v.  Bonham  et  al.,  231 

67.  The  entry  of  a  claim  by  the  clerk  on  the  appearance  docket,  is 
all  the  notice  required  by  law,  to  be  given  of  its  pendency  against 
an  estate. — CamphelVz  Executor  v.  Lindly,  234 

68.  A  ground  for  the  review  and  setting  aside  of  a  judgment,  which 
is  not  brought  to  the  attention  of  the  Court  below,  will  not  be  con- 
sidered in  this  Court.  Ibid. 

69.  One  party  to  the  record  can  not  take  advantage  in  this  Court  of 
error  committed  belo^  against  other  parties,  unless  he  has  been  in- 
jured thereby. —  Wesicott  v.  Huff,  245 

70.  Excessive  damages  can  not  be  made  available  in  this  Court,  unless 
they  were  made  a  ground  of  a  motion  for  a  new  trial  below.     Ibid. 

71.  This  Court  will  not  disturb  a  verdict  which  the  evidence  tends  to 
sustain. — Chapman  v.  Reed,  272 

72.  An  answer,  setting  up  matter  of  defence,  which  is  admissible  in 
evidence  under  the  general  denial,  may  be  stricken  out,  where  the 
general  denial  has  been  pleaded. — Anthony  v.  Shnak^,  273 

73.  A  party  is  not  required,  in  answering  interrogatories,  to  confine 
himself  to  a  simple  unexplained  negative  or  affirmative  response  to 
questions  thus  put  to  him ;  but  he  may  give  such  explanations,  and 
state  such  circumstances,  as  are  necessary  to  a  full  and  fair  under- 
standing  of  the  matters  on  which  he  is  interrogated. — Raihback  v. 
Koora,  .  274 

74.  In  an  action  against  the  principal  and  his  surety  in  an  agreement, 
the  issue  of  suretyship,  under  sections  674  and  675,  2  K.  §.,  p.  186, 
can  not  be  made  unless  the  principal  is  legally  before  the  Court,  so 
that  judgment  can  be  rendered  against  him  upon  the  trial. —  Watson 
V.  Beubout,  281 

75.  An  appeal  to  this  Court  from  a  mere  interlocutory  order  is  prema- 
ture and  should  oply  be  taken  from  a  final  judgment. — Martindale 
V.  Brown,  284 
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76.  A  departure  in  pleading  is  not  a  sufficient  cause  of  demurrer. — 
Deacon  v.  Schwartz,  286 

77.  This  Court  will  not  search  for,  or  regard,  errors  not  pointed  out 
in  the  brief  of  counsel.  Ihid. 

78.  Errors  to  be  available  here,  must  have  been  legally  indicated  be- 
low. Ibid. 

79.  A  Court  should  not  set  aside  the  general  verdict  of  a  jury  ren- 
dered upon  a  special  finding  of  facts,  although  the  special  finding 
may  seem  not  to  sustain  the  general  verdict,  where  there  was  evi- 
dence before  the  jury  tending  to  sustain  the  general  verdict. — Odell 
V.  Bravm,  288 

80.  "When  a  party,  at  a  proper  time,  requests  the  Court  to  reduce  its 
charge  to  the  jury  in  writing,  it  is  error  to  refuse  to  do  so,  and 
charge  orally. — Riley  et  ah  v.  Watson,  291 

81.  An  instruction,  which  refers  to  the  jury  the  determination  of  a 
question  of  law,  is  erroneous.  Ihid, 

82.  The  words,  "which  was  all  the  testimony  given  in  the  cause,''  are 
not  a  compliance  with  the  30th  rule  of  this  Court,  and  do  not  ex- 
clude the  presumption  of  other  evidence. — Hutchins  v.  Elmer,  296 

83.  An  answer  to  the  whole  of  a  cause  of  action,  which  goes  only  to 
a  part  of  it,  is  bad. — Engler  v.  Davis^  286 

84.  An  error  in  the  name  by  which  a  party  sues,  occasioned  by  mis- 
take or  oversight,  may  be  corrected  in  the  complaint,  and,  with 
leave  of  the  Court,  in  the  summons,  but, not  if  the  amendment  is 
designed  to  substitute  a  di£ferent  plaintiff. —  Woodward  v.  Wous,  296 

85.  The  proceedings  of  a  Court,  until  the  close  of  its  term,  are  in 
fieri,  and  subject  to  correction  of  errors  and  mistakes. — Ralston  ei 
al.  V.  Loihain,  303 

86.  It  is  competent  for  a  Court,  in  the  exercise  of  a  sound  discretion, 
to  suffer  a  pleading  to  be  filed,  after  the  trial  has  been  entered  upon. 
—Gilbert's  Exectutor  v.  Plant,  308 

87.  A  judgment  will  not  be  reversed  where  there  was  a  trial  without 
an  issue,  unless  the  proper  steps  are  taken  below  to  make  the  error 
available  in  this  Court. — Davis  v.  Engler  et  al.,  312 

88.  Where  a  Court  orders  an  adjournment  to  a  special  term,  for  the 
completion  of  unfinished  business,  and  that  due  notice  thereof  be 
given  by  publication,  and  such  notice  is  given,  but  there  is  an  omis- 
sion of  the  clerk  to  enter  up  the  proper  adjourning  order,  the 
Court,  when  convened  in  such  special  session,  may  direct  such  order 
to  be  entered  nunc,  pro  tunc,  and  thereby  render  the  proceedings  of 
said  term  regular. — Green  v.  White.  317 
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89.  Erroneous  rulings,  upon  ezeeptions  to  interrogatories,  in  order  to 
be  available  in  tbis  Court,  must  bave  been  made  tbe  basis  of  a  mo- 
tion for  a  new  trial  below. —  Woodfield  et  al.  v.  Barbee,  320 

90.  The  objection  that  there  was  a  trial  without  an  issue,  in  order  to 
be  available  in  this  Court  as  error,  must  have  been  properly  brought 
to  the  attention  of  the  Cpurt  below. — The  Feru,  <fcc.,  R,  R,  v.  Day- 
ton,  326 

91.  The  last  clause  of  section  99  of  the  code,  authorizes  relief  in  cases 
in  which  the  ground  of  relief  is  limited  to,  or  connected  with,  the 
act  of  taking  or  rendered  judgment,  and  not  on  account  of  errors 
occurring  during  the  progress  of  the  cause  when  both  parties  are 
present  in  Court. — Nelson  v  Johnson^  329 

92.  The  Court,  in  ito  discretion,  for  cause  shown,  after  the  trial  of  a 
cause  has  been  begun,  may  postpone  the  further  trial  of  the  cause 
until  the  next  day,  upon  reasonable  terms. — Rannells  v.  Tfie  Sfate^ 
ex  rel.y  dhc,  .  255 

93.  The  jury  is  the  exclusive  judge  of  the  evidence.  Ibid, 

94.  A  party  can't  say  there  was  error  in  trying  his  cause  without  an 
answer,  afler  he  has  refused  to  answer  and  consented  to  trial. — Mil- 
ler V.  Powers,  263 

95.  In  an  action  upon  notes,  the  execution  of  which  is  not  in  any 
manner  denied  under  oath,  testimony  tending  to  disprove  their  exe- 
cution is  incompetent. — OoenT,  Funk,  345 

96.  A  judgment  recovered  after  a  continuance  which  was  erroneously 
granted  at  a  former  term,  should  not,  for  that  cause,  be  reversed. — 
Ball  V.  The  State  ex  rel,  &c.,  362 

97.  Where  the  evidence  tends  to  sustain  the  finding  and  judgment,  the 
Supreme  Court  will  not  disturb  them.  Ihid, 

98.  Where  a  cause,  involving  questions  of  damages  for  the  breach  of 
a  contract,  has  been  tried  by  a  jury,  and  a  verdict  returned  by  them 
for  an  excessive  sum,  it  is  error  for  the  Court  to  require  the  success- 
ftil  party  to  enter  a  remittitur  for  what  it  may  conceive  to  be  the  ex- 
cess, and  then  to  enter  judgment  for  the  residue. — Cromwell  v.  Wil- 
Jdnson,  365 

99.  To  render  error,  in  the  dismissal  of  a  cause  below,  available  in 
this  Court,  there  should  be  a  bill  of  exceptions  showing  the  cause 
of  tbe  dismissal. — Aspinwall  v.  The  Board  of  Oommistioners  of 
Knox  Cxmnty,  372 

100.  On  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the 
Common  Pleas  or  Circuit  Court,  it  is  not  error  to  suffer  an  amend- 
ment in  the  latter  Court,  making  a  necessary  new  party. — (hhcm  v. 
Oshom,  373 
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101.  An  affidavit,  which  is  the  basis  of  a  motion  to  set  aside  a  de- 
fanlt-judgment,  which  motion  is  overruled,  is  not  properly  in  the 
record  on  appeal  to  this  Court  unless  it  be  embodied  in  a  proper 
bill  of  exceptions. — Thompson  v.  White j  373 

102.  A  motion  for  a  new  trial,  based  upon  the  relationship  of  some 
of  the  jurors  to  one  of  the  parties,  should  indicate  the  degree  of 
relationship  between  them. —  Waltz  v.  Neushcmtery  374 

103.  Errors  assigned,  but  not  noticed  in  the  briefs  of  counsel,  will  not 
be  noticed  by  this  Court.  Ibid, 

104.  A  bill  of  exceptions  concluding  in  these  words :  "  This  was  all 
the  testimony  given  in  the  case  to  the  jury  on  either  side,"  does  not 
exclude  the  presumption  that  there  was  other  evidence. — Clark  v. 
Benefiel,  *      408 

105.  Where  all  the  evidence  given  below  is  not  properly  before  the 
Court,  it  must  presume  that  the  rulings  of  the  Court  in  relation 
thereto  were  correct,  and  that  the  verdict  of  the  jury  was  sustained 
by  sufficient  evidence.  Ibid, 

106.  In  general,  the  proceedings  of  a  Court  of  competent  jurisdiction 
can  not  be  collaterally  impeached. — Herreny,  Clifford's  Adm'r^  411 

107.  An  application  to  set  aside  a  default  may  be  made  at  the  term  at 
which  the  default  was  taken,  on  affidavit  and  notice  to  the  opposite 
party,  without  a  complaint  and  service  by  summons. — Fraxier  v. 

Williams^  416 

108.  Such  applications  are  in  the  nature  of  applications  for  new  trials ; 
and  if  they  show  &  prima  facie  defence  to  a  part  of  the  cause  of 
action,  they  are  sufficient  in  showing  merits;  and  the  Court,  in  the 
exercise  of  its  discretion  to  grant  or  refuse  the  relief  asked,  should 
consider  all  the  circumstances  of  the  case,  and  the  peculiar  practice 
of  the  law  in  Indiana,  Ibid, 

109.  Alleged  errors  not  assigned  upon  the  record  in  this  Court  will 
not  be  considered. — Starr  v.  Forbes,  433 

110.  Where  a  party  asks  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  he  must  set  forth  in  his  bill  of  exceptions  the 
testimony  which  was  submitted  below,  so  as  to  enable  this  Court  to 
judge  whether  the  rebult  would  be  changed  by  the  new  testimony, 
or  whether  the  testimony  would  be  merely  cumulative. — Walpoley, 
Aikinsonj  434 

111.  If  the  evidence  below  tends  to  sustain  the  verdict  of  the  jury, 
this  Court  will  not  disturb  It. — Shurtz  v.  TFooZacy,  436 

112.  Error  in  granting  a  continuance,  unless  it  prevent  a  fair  trial 
thereafter,  will  not  justify  a  reversal  of  the  judgment  afterwards 
rendered  in  the  case.  Ibid. 
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113.  To  render  errors  of  law,  occurring  at  the  trial  and  excepted  to 
at  the  time,  available  in  this  Court,  they  mnst  be  made  the  ground 
of  a  motion  for  a  new  trial  and  specially  pointed  out  in  such  mo- 
tion. Ibid, 

114.  In  order  to  justify  an  attachment  against  a  party,  or  a  dismissal 
or  continuance  of  his  cause,  for  failure  to  discharge  a  rule  for  an- 
swers to  interrogatories,  such  rule  should  prescribe  a  time  within 
which  such  answers  should  be  filed. — Ritlay  v.    Whitchery  458 

115.  And,  it  would  seem,  that  if  steps  are  taken  in  the  usual  manner 
to  procure  the  testimony  of  a  party,  toid  he  fails  to  appear,  cause 
should  be  shown  before  a  continuance  should  be  granted,  and  that 
answers  to  interrogatories  are  no  more  than  testimony,  and  the  same 
rule  ahould  apply  upon  default  as  to  such  answers.  Ihid. 

116.  It  is  error  to  reject  an  answer  denying  the  truth  of  an  affidavit 
in  attachment. — Fleming  v.  Dorst,  493 

117.  Where  there  is  a  total  absence  of  evidence  on  a  point  essential 
to  the  maintenance  of  the  action,  it  is  not  error  for  the  Court  to 
instruct  the  jury  that  the  law  is  with  the  defendant. — Fort^r  v.  Mil- 
lard, 202 

PRACTICE  IN  THE  SUPREME  COURT. 
Far  practice  in  criminal  cases.    See  Criminal  Law  and  Practice. 

1.  It  is  too  late  to  object  in  this  Court,  that  a  judgment  below  was 
rendered  for  want  of  an  answer,  unless  there  was  a  motion  below 
for  a  new  trial  on  that  ground. — Fuller  v.  The  Cincinnati,  d-c.^  R. 
R,  Co.,  91 

2.  Where  a  party,  in  his  demurrer  to  a  complaint,  undertakes  to  point 
out  specifically  each  particular  ground  of  objection,  he  should  be 
held  to  the  restricted  demurrer,  and  if  he  omits  to  point  out  any 
defects  which  exist,  they  will  not  be  available  in  this  Court. — Sluts 
V.  Shrewsbury  et  al.y  80 

3.  Where  a  judgment  is  taken  by  default,  a  motion  to  set  aside  the 
default  must  precede  an  appeal  to  this  Court. —  Walpole  et  al.  v. 
West's  Adm'r,  81 

4.  Error  in  the  refusal  to  reject  or  strike  out  evidence,  is  not  availa- 
ble in  this  Court,  unless  the  ground  of  objection  to  the  evidence 
was  pointed  out  in  the  Court  below. — Duke  v.  Brown,  111 

5.  Where  an  appeal  is  taken  from  a  judgment  of  dismissal  of  a  cause, 
a  motion  for  a  new  trial  below  is  unnecessary  to  render  the  error 
available  iu  the  Supreme  Court. —  Wall  v.  Albertson,  145 

6.  A  judgment  will  not  be  reversed  in  this  Court  for  error  in  over- 
ruling a  demurrer,  if  it  appear  from  the  whole  record  that  the 
merits  of  the  cause  have  been  fairly  determined. — Drake  v.  Crake, 

156 
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7.  In  determining  the  validity  of  a  judgment  of  a  justice  of  tke 
peace  of  Ohio,  this  Court  will  presume,  unless  the  law  of  that  Stato 
on  the  subject  is  pleaded  and  proved,  that  the  common  law  still 
prevails  there.  Ibid, 

8.  To  render  error  in  the  refusal  to  reject  evidence  below  available  in 
this  Court,  it  must  appear  from  the  record  that  such  error  was  as- 
signed as  a  cause  for  a  new  trial. — Steele  v.  Williams,  161 

9.  Where  error  is  committed  by  the  admission  of  irrelevant  evidence, 
but  the  verdict  is  still  right  on  the  remaining  evidence,  this  Court 
will  not  disturb  the  verdict. — The  Indiana  Central  Railway  Co,  v. 
Leamon,  173 

10.  This  Court  will  take  judicial  notice  of  the  times  for  the  sessions 
of  the  Common  Pleas  and  Circuit  Courts ;  and,  the  contrary  not  ap- 
pearing, will  presume  that  such  Courts  have  done  their  duty,  by 
holding  their  regular  sessions,  or  at  least  in  opening  and  adjourn- 
ing the  term. — Carlisle  v.  Gaar,  177 

11.  Generally,  this  Court  will  disregard  errors  not  brought  to  the  no- 
tice of  the  Court  below.  Ibid, 

12.  Errors  based  on  evidence  are  not  available  here,  unless  they  wero 
made  the  ground  of  a  motion  for  a  new  trial  below. — I^kr  v. 
Triskr's  Adm'r,  178 

13.  Where  a  judgment  is  rendered  on  a  special  finding  of  facts,  and 
there  is  any  evidence  tending  to  establish  the  existence  of  the  facts 
necessary  to  uphold  the  judgment  in  point  of  law,  and  there  is 
nothing  indicating  any  other  error,  mistake,  or  wrong,  except  mere 
error  of  opinion  on  evidence,  this  Court  will  not  grant  a  new  trial. 
— Bolton  V.  Howell,  181 

14.  Where  instructions  given  by  a  Court  to  a  jury  consist  of  several 
distinct  propositions,  a  general  exception  to  the  instructions  will  be 
unavailing  in  this  Court,  if  any  one  of  them  is  correct. — Elliott  v. 
Woodward,  183 

15.  Motions  for  new  trials  below,  en  account  of  errors  of  any  kind, 
in  order  to  be  available  in  the  Supreme  Court,  should  be  special, 
and  designate  with  reasonable  legal  certainty,  in  what  the  alleged 
error  consisted.  Ibid, 

16.  The  objection  that  a  term  of  Court  was  unauthorized,  is  not  avail- 
able here  as  error,  unless  it  had  been  properly  urged  below.    Ibid. 

17.  This  Court  will  not  relieve  against  an  act  done  in  the  lower  Court, 
which  it  was  in  the  sound  discretion  of  that  Court  to  allow  or  re- 
fuse, unless  that  discretion  has  been  clearly  abused. — Crush  v.  Kir- 
land,  190 

18.  Errors  assigned  in  this  Court,  but  not  noticed  in  the  briefs  of  the 
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ooTuwel  for  the  party  making  the  assignment)  will  not  he  considered 
hy  this  Coart.— Jfortofi's  Adm'r  y.  The  8uUe,  drc,  198 

19.  Alleged  errors  below,  not  presented  in  any  form  to  the  considera- 
tion of  the  lower  Court,  will  not  be  available  here.  Ibid. 

20.  Where  an  appeal  is  taken  by  several  defendants,  some  of  whom 
assign  errors  in  this  Court,  and  others  of  whom  do  not,  the  appeal 
will  bp  dismissed  as  to  the  latter  for  the  want  of  such  assignment, 
which  is  equivalent  to  a  declination  to  join  in  prosecuting  the  ap- 
peal further. —  WoodfiU  v.  The  Ihwn  of  Greenabwrghy  203 

21.  A  judgment  will  not  be  reversed  on  appeal  because  a  new  trial  was 
granted  below,  unless  there  was  manifest  wrong  done. — HiU  v. 
Goode,  207 

22.  Where  it  appears  from  the  whole  record,  that  the  merits  of  the 
cause  were  fairly  heard  and  determined  below,  this  Court  will  not 
reverse  the  judgment  on  account  of  errors  in  rulings  on  demurrers. 
The  State  J  ex  reLy  dee.  v.  Bonham  et  al.y  231 

23.  A  ground  for  the  review  and  setting  aside  of  a  judgment,  which 
is  not  brought  to  the  attention  of  the  Court  below,  will  not  be  con- 
sidered in  this  Court. — CampbelFt  Executor  v.  Lindlei/,  234 

24.  One  party  to  the  record  can  not  take  advantage  in  this  Court  of 
error  committed  below  against  other  parties,  unless  he  has  been  in- 
jured thereby. —  We$tcott  v.  Huff,  245 

25.  Excessive  damages  can  not  be  made  available  in  this  Court,  unless 
they  were  made  a  ground  of  a  motion  for  a  new  trial  below.     Ibid, 

26.  This  Court  will  not  disturb  a  verdict  which  the  evidence  tends  to 
sustain. — Chapman  v.  Reed,  272 

27.  An  appeal  to  this  Court  from  a  mere  interlocutory  order  is  prema- 
ture and  should  only  be  taken  from  a  final  judgment. — MarUndale 
V.  Brown,  284 

28.  This  Court  will  not  search  for,  or  regard,  errors  not  pointed  out 
in  the  brief  of  counsel. — Deacon  v.  Schwartz,  285 

29.  The  words,  "which  was  all  the  testimontf  given  in  the  cause,"  are 
not  a  compliance  with  the  30th  rule  of  this  Court,  and  do  not  ex  • 
elude  the  presumption  of  other  evidence. — Hutching  v.  Elmer,  295 

30.  Erroneous  rulings,  upon  exceptions  to  interrogatories,  in  order  to. 
be  available  in  this  Court,  must  have  been  made  the  basis  of  a  mo- 
tion for  a  new  trial  below. — WoodfiU  v.  Barbee,  320 

31.  And  so  must  the  objection  that  there  was  a  trial  without  an  issue. 
—The  Peru,  (fee,  R,  R.  Oo.  v.  Dayton,  32G 

32.  To  render  error  in  the  dismissal  of  a  cause  below  available  here, 
there  should  be  a  bill  of  exceptions  showing  the  cause  of  the  dis- 
missal.— AtpinwaU  v.  The  Board,  dsc,  of  Knox  Co.,  372 
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33.  Where  all  the  eridence  given  below  is  not  properly  before  this 
Court,  it  must  presume  that  the  rulings  of  the  Court  in  relation 
thereto,  were  correct,  and  that  the  verdict  of  the  jury  was  sustained 
by  sufficient  evidence. — Clark  v.  BeneJUl^  405 

34.  Alleged  errors  not  assigned  upon  the  reoord  in  this  Court  will 
not  be  considered. — Starr  v.  Forbes^  433 

36.  "Where  a  party  asks  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence,  he  must  set  forth  in  his  bill  of  exceptions  the 
testimony  which  was  submitted  below,  so  as  to  enable  this  Court  to 
determine  whether  the  result  would  be  changed  by  the  new  testi- 
mony, or  whether  the  testimony  would  be  merely  cumulative. — 
—  Walpole  V.  Atkinson,  434 

36.  Error  in  granting  a  continuance,  unless  it  prevent  a  fair  trial 
thereafter,  will  not  justify  a  reversal  of  the  judgment  afterwards 
Tendered  in  the  case. — Shurtz  v.  Woohey,  435 

37.  The  word  testimony  is  not  synonymous  with  the  word  evidence,  as 
required  by  the  30th  rule  of  the  Supreme  Court,  to  be  used  in  bills 
of  exceptions. — McConaha  v.  Carr,  443 

38.  In  an  action  appealed  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict,  this  Court  will  not  disturb  the  ver- 
dict if  the  evidence  tends  to  sustain  it. —  Wetherald  v.  Utter,       479 

39.  It  is  error  to  reject  an  answer,  denying  the  truth  of  an  affidavit 
in  attachment. — Fleming  v.  Dorst,  498 

40.  Such  error  is  available  in  this  Court  without  a  motion  below  for  a 
new  trial  on  that  ground.  Ibid. 

PRESUMPTIONS. 

See  Practice,  26,  27,  28,  40,  106.    Limitations,  1. 

1.  This  Court  will  presume  that  all  things  have  been  rightfully  per- 
formed in  the  Court  below,  unless  the  contrary  is  affirmatively  made 
to  appear. — Oarrick  v.  The  State,  409 

2.  Every  person  who  deprives  another  of  his  liberty  is  presumed  to 
know  the  law. — Patterson  v.  Prior,  440 

PRINCIPAL  AND  AGENT. 

See  Township  Trubtecs,  1,  2.  • 

An  agent,  who  contracts  with  another,  in  his  own  name,  may  sue  on 
the  contract;  but  he  can  not,  when  he  contracts  in  the  name  of  his 
principal. — Shcnrp  v.  Jones,  314 
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PRINCIPAL  AND  SURETY. 

Where  two  persons  execute  a  note  as  principals,  but  one  of  them  is 
surety  in  fact  for  the  other,  the  surety  can  not  plead  that  there  was 
no  consideration  for  his  promise,  because  it  is  unnecessary  that  any 
consideration  should  move  to  him. — Orawford  v.  Shaw,  496 

PROCESS. 

See  JUSTICB  OF  THE  PeACE,  1. 

PROMISSORY  NOTES. 
See  Pleading,  11. 

1.  In  an  action  on  a  note  by  the  assignee  against  the  maker,  it  is  not 
necessary  to  make  the  assignment  of  the  note  a  part  of  the  com- 
plaint, because  the  assignment  constitutes  no  part  of  the  cause  of 
action. — Treadway  v.  Cohhy  36 

2.  The  manner  of  transfer  does  not  go  to  the  cause  of  action,  but 
merely  to  determine  whether  the  assignor  is  a  necessary  party  de- 
fendant, and  should  therefore  be  averred.  Ibid, 

3.  Where  the  endorsement  constitutes  the  coatract  sued  upon,  it  must 
be  set  out  by  original  or  copy,  as  in  an  action  by  an  endorsee 
against  an  endorser.  Ibid, 

4.  A  promissory  not«,  to  be  binding,  must  be  either  actually  or  con- 
structively delivered  by  the  maker  to  the  payee,  but  possession  of 
such  note  is  prima  fade  evidence  of  delivery. — MahorCs  Admr  v. 
Sawyer,  73 

5.  A  made  his  note  payable  to  the  order  of  B,  and  B  and  C  then  en- 
dorsed it  to  D,  who  sued  A,  B  and  (7,  as  joint  makers,  alleging  that 
they  made  the  note. 

Held,  that  the  complaint  was  bad  on  demurrer. 

Held,  also,  that  B  being  the  payee,  could  in  no  sense  be  deemed  a 

maker,  and  having  endorsed  the  note,  his  contract  as  an  endorser 

can  not  be  varied  by  extrinsic  evidence. 
Held,  also,  that  C,  having  endorsed  the  note  under  J?,  his  contract 

became  that  of  an  endorser,  and  must  be  governed  by  the  same  rule. 

— McGaxighey  et  al.  v.  Elliott  et  aL,  121 

6.  Promissory  notes,  as  to  their  validity,  nature,  interpretation,  and 
effect,  must  be  governed  by  the  laws  of  the  State  where  they  are 
made. — Mendcnhall  v.  Oately,  149 

7.  It  is  not  necessary  that  the  holder  of  a  note  sued  on  should  have 
the  legal  title  in  order  to  recover. — Judah  et  al.  v.  Potter,  22i 

8.  A  gave  his  note  to  B,  who  assigned  it  to  C,  who  sued  A  on  it.    A 
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was  security  for  B  on  two  other  notes,  to  other  parties,  which  A 
took  up  by  giving  his  own  notes  to  those  parties,  which  are  unpaid, 
and  are  not  commercial  paper.  Held^  that  such  facts  did  not  create 
a  cause  of  action  or  set-off  in  favor  of  A  against  B,  Ibid. 

9.  The  rate  of  interest  allowed  by  law  in  the  place  where  a  note  is 
made  payable,  may  be  recovered  in  an  action  here,  if  the  law  of  the 
place  of  payment  is  properly  averred  and  proven. — Lefler  et  ah  v. 
Dermotte,  246 

10.  The  endorsee  of  a  note  is  under  no  obligations  to  see  that  the 
payee  performs  any  contract  which  may  have  been  the  consideration 
for  which  the  note  was  given,  because,  if  he  were  defeated  in  his 
action  against  the  maker,  he  could  proceed  against  his  endorser. — 
Anthony  v.  Slonaker,  273 

11.  The  undertaking  expressed  in  these  words,  ^'I,  A  B^  agree  to 
stand  as  surety  for  G  D  in  the  above  agreement,"  does  not  create 
the  relation  of  guarantor,  but  makes  A  JB  primarily  and  absolutely 
liable,  and  a  joint  action  will  lie  against  him  and  G  D. —  Watson  v. 
Beabout,  281 

12.  In  an  action  upon  notes,  the  execution  of  which  is  not  denied 
under  oath,  testimony  tending  to  disprove  their  execution,  is  in- 
competent.— G)en  V.  Funkj  345 

13.  The  payee  of  a  note  pledged  and  delivered  it  to  another,  to  se- 
cure the  payment  of  a  debt,  but  without  endorsement;  and  whilst 
thus  pledged,  by  fraud  procured  it  for  a  pretended  temporary  pur- 
pose from  the  pledgee,  and  sold  and  assigned  it,  for  a  valuable  con- 
sideration, to  another  person,  who  bought  it  in  good  faith,  and  with- 
out notice.  Held,  that  such  purchaser  acquired  a  valid  legal  title 
to  the  note  as  against  the  pledgee  and  all  others. — Stoner  v.  Broton, 

464 

14.  A  is  indebted  to  B,  and  C  to  A,  in  equal  sums,  and  G  assumes  to 
pay  A* 8  debt  to  J?,  and  executes  his  note  to  him  therefor,  and 
thereupon  B  cancels  his  claim  against  A,  and  receipts  for  the  same 
in  full.  Held,  that  these  facts  constitute  sufficient  consideration 
for  the  note  from  G  to  B,  and  such  note,  or  any  one  given  in  re- 
newal thereof,  can  be  enforced. — Milkurd  v.  Porter,  503 


Q 

QUO  WARRANTO. 
See  Rank  ov  thb  Statb,  &o.,  1. 
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RAILROADS. 
See  Ebtoppbl,  3. 

1.  It  is  not  a  good  bar  to  an  action  upon  a  subscription  to  the  stock  of 
a  railroad  company,  to  aver  that,  at  the  time  the  subscription  was 
made,  the  soliciting  agent  of  the  company  agreed  in  writing,  sepa* 
rate  from  the  contract  of  subscription,  that  if  the  citizens  of  a 
named  place  and  vicinity  would  subscribe  a  given  sum  to  such  stock, 
the  proposed  road  should  be  located  within  a  given  distance  of  such 
place,  and  that  such  subscription  should  be  expended  on  a  certain 
part  of  said  road,  and  that  the  subscription  was  made  in  considera- 
tion of  such  agreement,  and  that  said  agreement  was  not  performed 
by  the  company. — Brownlee  v.  The  OhiOj  dhc,  R,  R,  Co.^  68 

2.  The  allegation  that  the  stock  solicitor  fraudulently  represented 
that  a  sufficient  amount  of  solvent  stock  was  subscribed  to  complete 
the  road  within  two  years,  and  that  the  company  was  able,  and 
oould  and  would  press  said  road  to  completion  within  that  time,  and 
failed  to  do  so,  constitutes  no  bar  to  recovery  on  such  subscription. 

Ihid. 

3.  Where  a  subscription  is  made  in  a  small  blank  book,  and  is  after- 
wards accepted  by  the  railroad  company,  it  is  not  necessary  that 
the  same  should  be  transferred  to  the  stock  books  of  the  company, 
and  its  acceptance  would  seem  to  make  the  book  in  which  it  was 
made  the  stock  book  of  the  company  to  that  extent,  and  would  make 
the  contract  of  subscription  complete,  and  no  notice  of  acceptance 
need  be  given  before  suit.  Ihid. 

4.  A  person  who  has  a  judgment  against  another  for  consequential 
damages  to  his  lands,  resulting  from  the  erection  of  a  public  work, 
not  touching  his  said  lands,  which  was  carefully  and  skillfully 
erected,  in  accordance  with  authority  duly  conferred  by  the  State, 
can  not  have  such  work  declared  a  nuisance,  subject  to  abatement. 
— The  New  Albany,  dhc,  R.  R,  Cb.  v.  liignuMi,  77 

6.  The  obligation  of  each  of  several  subscribers  to  the  stock  of  a 
railroad  company,  where  they  all  sign  the  same  subscription  agree- 
ment, must  be  construed  to  be  several  and  not  joint. — Price  v.  The 
Grand  Rapids,  dhc,  R.  R.  Co.,  137 

6.  As  to  what  constitutes  a  sufficient  order  for  the  payment  of  calls 
on  a  subscription  of  stock,  see  the  last  case.  Ibid. 

7.  A  complaint  for  stocl^  killed  by  a  railroad  before  the  act  of  1859, 
must  show  that  the  animals  sued  for  were  killed  through  the  negli- 
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gence  of  the  railroad  compa&j,  and  without  the  immediate  fault  of 
the  plaintiff. —  Wright  t.  The  Indiaiiapolts  and  Oindnnati  R.  R.  Co.^ 

168 

8.  If  stock  i0  killed  bj  a  railroad  company,  at  a  mere  prirate  road 
erossing,  which  was  not  seonrel  j  fenced  by  the  companr,  but  which 
the  company  might  legally  hare  fenced,  it  will  be  liable  under  the 
act  of  March  1,  1863,  for  the  value  of  the  stock. — The  Indiana 
Central  Railway  Co,  y.  Leamony  173 

9.  A  railroad  company  is  only  required  to  make  and  keep  up  a  legal 
fence,  such  an  one  as  good  husbandmen  generally  keep. — The  To- 
ledo, (kc.y  Co.  V.  Thomas,  215 

10.  Where  such  a  fence  is  maintained  by  the  company,  it  is  not  liable 
for  stock  killed,  except  as  at  common  law,  for  negligence.        Ihid. 

11.  If  the  negligence  of  the  owner  of  stock  contributed  to  the  imme- 
diate injury  causing  loss,  he  can  not  recover  for  it  against  the  com* 
pany.  Ibid, 

12.  A  deed  of  trust  executed  by  a  railroad  company  to  secure  the 
payment  of  bonds  and  coupons,  is  in  legal  effect  a  mortgage,  and 
the  company  is  the  owner  of  an  equity  of  redemption  in  the  prop- 
erty mortgaged,  which  is  subject  to  levy  and  sale  on  execution.-— 
Coe  V.  Johmon  et  al,  215 

13.  An  employer  is  not  liable  to  one  employee  for  an  injury  occasioned 
by  another  engaged  in  the  same  general  undertaking.^^-IFtten  v. 
The  Madiion,  <firc.,  R.  R.  Co.y  226 

14.  An  employee,  whose  duties  are  various,  consisting,  among  other 
things,  of  coupling  and  uncoupling  trains,  is,  while  engaged  in  un- 
coupling cars,  to  be  regarded  in  the  same  general  undertaking  as 
the  engineer  and  conductor  having  charge  of  the  cars.  Ibid. 

15.  And  the  fact  that  such  servant  had  other  duties  to  perform  could 
neither  enlarge  nor  diminish  his  right  in  the  premises.  Ibid, 

16.  The  law  providing  for  the  organization  of  railroad  companies,  and 
for  receiving  subscriptions  to  Uie  stoek  thereof,  enters  into,  forms 
part,  and  determines  the  effect  of,  subscriptions,  as  Ailly  as  if  it 
were  written  out  and  formed,  in  terms,  a  part  of  the  contract  of 
subscription. — Hoagland  v.  The  dneinnati,  (fee,  R.  R,  Cb.,        452 

17.  When,  under  the  general  railroad  law  of  1852,  an  incipient  organ- 
ization has  been  effected,  and  50,000  dollars  or  more  of  the  capital 
stock  subscribed,  and  articles  of  association  duly  executed,  and  a 
copy  thereof  filed  in  the  office  of  the  Seoretary  of  State,  the  cor- 
poration acquires  a  competent  legal  existence,  with  all  the  rights 
and  powers  conferred  upon  it  by  that  law,  including  the  right  to 
demand  and  sue  for  calls  or  installments  upon  the  slock  subscribed, 
whether  the  whole  amount  requisite  to  oomplete  the  enteiprise  has 
been  subsoribed  or  not.  Ihid, 
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BECOONIZANOE. 

See  Ceiminal  Law,  8, 

1.  It  is  not  necaBsary  that  a  recognisance  taken  in  open  Court  and  en 
tered  upon  its  record,  should  be  signed  by  the  parties.     It  is  wit* 
nessed  by  the  record  and  not  by  the  signatures. — OampbeU  v.  The 
State,  376 

2.  A  defendant  in  a  prosecution  for  crime  or  misdemeanor,  may  be 
called  and  his  recognisance  forfeited,  while  the  motion  for  a  new 
trial  is  pending.  Ibid, 

RELATIONSHIP. 

Degree  of,  tohich  deprives  justice  of  the  peace  of  jurisdietUns.  Sm 
JUBISDIOTION,  2. 

REPLEVIN. 

See  JuBTiox  01*  THE  Peaox,  3. 

!•  Actions  of  replevin  may  be  instituted  before  any  justice  of  the 
peace  in  the  county,  without  reference  to  the  fact  that  the  defendant 
may  reside  in  a  different  township  from  that  in  which  the  justice 
resides. — Beddinger's  AdmW  t.  Jocelyn,  325 

2.  The  remedy  for  the  trial  of  right  of  property,  given  by  chapter  5, 
2  R.  S.  p.  493,  et  $eq,,  is  merely  cumulative,  and  does  not  forbid  re- 
sort to  the  ordinary  proceeding  in  the  nature  of  replevin.^ilifvsftMie 
V.  Mishler,  439 

3.  The  plaintiff,  in  an  action  in  attachment,  is  a  proper  party  defend- 
ant in  an  action  to  try  the  right  of  property  levied  upon  under  the 
attachment  writ,  where  he  had  assumed  the  control  of  the  writ,  and 
directed  the  officer  as  to  its  execution.  Ibid. 

RESIDENCE. 

&e  CoHHOir  SoHOOLS,  1. 

The  le^al  domicil  and  residence  of  a  minor,  not  emancipated,  is  that 
of  his  parents. — Wheeler  et  al  v.  Burrow^  14 

RESULTING  TRUST. 
See  SPBOino  Pxrformanos,  1. 

REVIEW. 

1.  In  an  application  for  a  review  of  a  judgment  upon  defiralt,  upon 
the  ground  of  want  of  jurisdiction  over  the  person,  if  the  record  of 
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the  former  trial  shoirB  jmma  fade  that  a  Bummons  was  issued  and 
served  in  due  time  on  the  party  applying  for  the  review,  and  no 
fkots  are  specially  alleged  controverting  the  same,  the  complaint 
will  he  had  on  demurrer,  notwithstanding  a  general  allegation  of 
such  want  of  jurisdiction. — SaU  v.  Faln^  ei  a/.,  5 

2.  Applications  to  review  judgments,  under  the  28th  article  of  the 
code,  can  not  he  sustained  upon  the  ground  of  newly  discovered 
evidence,  that  heing  a  ground  for  a  new  trial  only,  hut  may  he  sus- 
tained on  the  ground  of  "material  new  matter,"  discovered  since 
the  rendition  of  the  former  judgment,  which  new  matter  must  con- 
sist of  some  fact  or  facts  affecting  the  claim  or  defence,  rather  than 
mere  evidence  of  facts.  Ibid, 

3.  An  application  for  a  review  must  be  made  within  three  years  from 
the  date  of  the  judgment. — Brown* $*  Adm'r  v.  Luccu,  286 

4.  Section  686  of  the  code,  authorizes  a  review  of  a  judgment  for 
error  appearing  on  the  face  of  the  record,  or  for  "  material  new 
matter,"  discovered  after  its  rendition,  which  new  matter  means  the 
fact  or  facts  constituting  the  ground  of  action  or  defence,  and  not 
mere  evidence  of  those  facts. — Nehon  v.  Johmon^  329 

5.  The  proceedings  upon  a  guardians'  petition  for  the  sale  of  real 

■estate  of  his  ward  are  ex  parte  in  their  character,  and  hence  a  suit 

will  not  lie  by  the  ward  to  review  a  judgment  rendered  therein. — 

WiUiami  v.  WUHrmt,  345 

s 

SALES. 

By  Auditor  of  State,  See  Auditor  of  State,  1,  2,  3.  Sale  oi* 
Omoxs,  1,  2,  3,  4. 

1.  Where  personal  property,  situated  in  a  building  with  other  prop« 
erty  of  the  same  kind,  is  sold  to  one  person,  and  the  residue  of  the 
same  kind  is  sold  to  another  person,  and  delivery  of  it  all  is  made 
to  the  latter  person,  for  himself  and  the  first  purchaser,  but  with- 
out his  knowledge,  it  would  seem  that  there  was  a  sufficient  parting 
with  the  power  over  the  property,  with  a  view  to  its  surrender  to 
another,  to  constitute  an  effective  delivery  to  the  first  purchaser  of 
his  part,  and  to  pass  the  property  to  him,  so  as  to  prevent  the  lien 
of  an  execution,  thereafter  issued  against  the  seller,  from  attaching 
upon  the  property  so  sold. — Cloud  et  al.  v.  MoorfMLu  ei  al,,  40 

2.  A  purchaser  of  goods  from  a  fhiudalent  vendor,  ma,j  have  ihe 
legal  and  beneficijd  ownership  in  him^  and  may  transfer  it  to  a  bona 
fide  purchaser  from  him,  at  any  time  before  creditors  of  the  fraud- 
ulent vendor  divest  him  of  his  property. — Sharp  v.  Jbnet,         314 
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3»  When  personal  .property  is  «old  upon  a  condition  precedent^  and 
tlie  vendee  is  to  have  possession  until  tlie  performance  of  the  con- 
dition, the  vendee  acquires  no  such  vested  interest  in  the  property 
as  can  be  seized  and  sold  on  execution. — Hanway  v.  Wallacej    377 

4.  And,  as  against  a  sheriff,  attempting  to  seise  and  sell  such  prop- 
erty, the  vendor  has  the  right  of  possessiony  although  not  as  against 
the  vendee.  Ilid. 

SALE  OP  0PPICB8. 

1.  The  sale  of  offices  is  against  public  policy,  and  will  not  be  sus- 
tained by  the  courts. — Ball  v.  OaviUy  390 

2.  An  agreement,  for  a  fixed  sum^  to  permit  or  authorise  another  to 
perform  the  functions,  and  receive  in  return  the  whole  of  the  emol- 
uments of  an  office,  will  not  be  enforced  in  favor  of  either  party. 

Ibid. 

3.  Where  the  compensation  of  an  office  arises  from  fees,  and  is  un- 
certain in  amount,  if  the  principal,  in  constituting  his  deputy,  re- 
serves a  sum  certain  out  of  the  fees,  the  contract  is  valid.        Ihid. 

4.  But  where  the  agreement  is,  not  to  pay  out  of  the  profits,  but  to 

Say  generally,  a  certain  sum  at  all  events,  the  appointment  of  a 
eputy  under  such  contract  is  void,  and  a  bond  conditioned  for  the 
payment  of  such  sum  is  void.  Hid, 

SET-OPF. 

A  gave  his  note  to  B,  who  assigned  it  to  (7,  who  sued  A  on  it.  A 
was  security  for  B  on  two  other  notes  to  other  parties,  which  A  took 
up  by  giving  his  own  notes  to  those  parties,  which  are  unpaid  and 
are  not  commercial  paper. 

Held,  that  such  facts  did  not  create  a  cause  of  action  or  setoff  in 
favor  of  A  against  B, — Judah  et  al  v.  Potter,  224 

SHEBIPP. 

See  Sale  op  Offices,  1,  2,  3,  4.    Sales,  4. 

As  a  general  rule,  a  sheriff  may  be  allowed  to  amend  his  return  on 
an  execution,  where  it  defectively  describes  the  land  levied  on,  but 
the  Court,  though  it  may  allow  him  so  to  amend,  has  no  power  to 
compel  him  to  do  so,  or  to  make  the  order  directing  such  amend- 
ment to  be  made. — Wcdtar  et  aL  v.  Fahner,  279 

SHBBIPF'S  SALES. 

See  MoBxaAQS,  7. 
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SLANDER. 
See  Miles  t.  Yanhorn,  17  Ind.  245. 

1.  The  following  words  spoken  of  a  woman  are  actionable  per  m,  yii : 
*^  Baden  saw  or  told  me  that  on  Sunday ,  at  the  camp  meeting,  he 
either  scared  or  drove  Jane  Owens  and  a  man  supposed  to  be  Jo. 
Dearmondj  np  from  behind  a  log;  he  and  others  supposed  it  to  be 
Jo.  Dearmond;  they  broke  and  run;  I  (JBaden)  got  her  parasol  and 
handkerchief,  and  if  any  one  don't  believe  me,  they  can  come  and 
see  them." — Proctor  v.  Otoens,  21 

2.  In  an  action  for  slander,  the  Court  may,  after  the  trial  has  been 
entered  upon,  permit  the  plaintiff  to  amend  his  complaint,  by  in- 
serting other  words,  or  correcting  those  already  in  the  complaint; 
but  not  by  inserting  an  entire  new  set  of  woras,  essentially  differ- 
ent from  those  previously  alleged,  and  of  themselves  constituting  a 
new  cause  of  action.  Ibid. 

3.  In  actions  for  slander,  where  the  plaintiff  fails  to  produce  on  the 
trial  the  record  of  the  Court  of  Conciliation,  and  recovers  a  judg- 
ment for  damages  against  the  defendant,  neither  the  plaintiff  nor 
defendant  can  recover  costs,  but  each  party  must  pay  his  own  costs. 
—Shimer  v.  Bronnmburg,  363 

SPECIAL  TERMS. 

See  Practice,  89. 

SPECIFIC  PERFORMANCE. 
See  Vendors  and  Purchasers,  10. 

1.  Action  by  a  son  against  the  other  heirs-at-law,  and  the  widow  of 
his  father,  for  specific  performance  of  a  contract  to  purchase  land 
for  the  son.  It  appeared  that  the  father  purchased  the  land  for 
600  dollars,  but  took  title  to  himself,  and  paid  all  the  price  but  70 
dollars,  which  the  son  paid.  It  was  understood  the  son  should  have 
the  land,  and  he  took  possession  and  made  improvements  on  it,  and 
his  father  spoke  of  it  as  his,  and  said  he  would  make  a  deed  to 
him,  or  devise  it  ta  him.  The  Court  below  found  and  decreed  that 
the  other  heirs  and  widow  held  the  land  in  trust  for  her  son,  but 
did  not  decree  specific  performance.  Held^  that  such  a  decree  can 
not  be  sustained,  because  no  trust  resulted  to  the  son  by  reason  of 
his  payment  of  the  70  dollars,  it  not  appearing  that  the  conveyance 
was  taken  in  the  name  of  his  father  wi^out  his  consent. — Thome 
V.  Thome,  462 

2.  In  an  action  for  specific  performance  of  an  agreement  to  convey  land, 
with  warranty,  the  deed  from  the  grantor  should  contain  the  relin- 
quishment of  his  wife^s  dower,  and  the  decree  for  specific  perform- 
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ftnce  should  so  provide,  and,  in  case  of  her  refnsal,  there  should  be 
a  proper  abatement  of  the  purchase-money;  but  the  amount  of  such 
abatement  should  not  be  such  sum  as  she  would  be  entitled  to  if 
her  husband  were  dead;  but  rather  such  sum  as  her  contingent  in- 
terest is  worth,  estimated  by  the  usual  rules  and  tables  resorted  to 
in  such  cases. — JSasselrig  v.  Htuton^  481 

SINKING  AND  TRUST  FUNDS. 
See  Attditob  of  Statb,  1,  2,  3, 

STATE  PRINTER. 
See  Constitutional  Law,  7. 

SUBPCENA  DUCES  TECUM. 
See  Praotice,  17. 

STATUTES  CONSTRUED. 

See  Criminal  Law,  1.    Replevin,  2,  3.    Costs,  1.    Insttbancs,  8. 
Justice  op  the  Peace,  2,  3.    Bond,  1.    Practice,  17,  20. 

1.  A  degree  of  relationship  between  a  justice  of  the  peace  and  a 
suitor  in  his  Court,  which  is  more  remote  than  that  of  the  sixth 
degree  of  affinity  or  consanguinity,  within  the  civil  law  rules,  shall 
not  deprive  him  of  jurisdiction  of  the  person.  2  R.  S.  p.  452,  sec. 
11;  u2.  p.  74,  §  207;  id.  pp.  340-1;  eleventh  paragraph  of  §  1,  and 
§2. 

2.  Applications  to  review  judgments,  under  the  28th  article  of  the 
code,  can  not  be  sustained  upon  the  ground  of  newly  discovered 
evidence,  that  being  a  ground  for  a  new  trial  only;  but  may  be  sus- 
tained on  the  ground  of  "material  new  matter,"  disopvered  since 
the  rendition  of  the  former  judgment,  which  new  matter  must  con- 
sist of  some  fact  or  facts  affecting  the  claim  or  defence,  rather  than 
mere  evidence  of  facts. — Hall  v.  Palmer  et  al,,  6 

3.  If  the  owner  of  real  estate,  not  worth  over  1,000  dollars,  dies  in- 
testate, and  without  issue,  or  their  descendants,  but  leaving  a  widow, 
under  the  seventh  and  twenty-fifth  sections  of  the  law  of  descents, 
such  widow  shall  be  entitled  to  the  whole,  as  against  the  surviving 
father  of  the  intestate,  although  the  real  estate  came  to  the  intes- 
tate by  conveyance  from  his  father,  in  consideration  of  love  and 
affection. — Thomag  v.  Thomas,  9 

4.  Parents  residing  in  another  State  can  not  send  their  children  into 
this  State  for  the  purpose  of  procuring  an  education,  and 'enable 
them  to  acquire  such  a  residence  here  as  will  entitle  them  to  ad- 
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miflsion  into  tlie  common  schools  of  this  State,  unless  the  circnm- 
stanoes  are  such  as  will  create  a  bona  fide  legal  residence  here. — 
Wheeler  et  ah  T.  Burrow,  14 

5.  In  the  constraction  of  statutes,  the  word  may  will  be  construed  to 
be  synonymous  with  the  word  shall,  where  public  interests  and 
rights  are  concerned,  and  where  the  public  or  third  persons  have  a 
claim  de  jure,  that  the  power  should  be  exercised. — Bansemer  et  aL 
y.  Mace  ei  al,,  27 

6.  Under  the  provisions  of  the  voluntary  assignment  law  of  1859,  an 
assignment  of  co-partners,  for  the  payment  of  partnership  debts, 
which  embraces  all  their  joint  property,  will  be  valid,  although  it 
does  not  embrace  any  of  the  individual  property  of  any  of  the 
partners. — BlaJce  et  al.  v.  Faulkner  et  aL,  47 

7.  The  act  of  March  6, 1859,  relative  to  the  salaries  of  public  officers, 
and  providing  the  manner  of  paying  the  same,  and  the  manner  of 
reimbursing  the  State  for  an  increase  of  salaries,  does  not  operate 
either  to  amend  or  repeal  the  laws  therein  referred  to. — Dodd  et  al, 
V.  The  StaU,  *  57 

8.  Section  6,  of  the  act  of  December  31, 1849,  local  acts  1849  and  '60, 
p.  39,  legalized  the  stock  subscribed  by  counties  before  its  passage, 
and  empowered  the  commissioners  to  issue  bonds  for  its  payment. 
—The  Board,  dhc.  v.  Bright,  93 

9.  The  same  act  restricted  the  railroad  company  therein  named  from 
selling  its  own  bonds  at  a  greater  discount  than  ten  per  cent.,  but 
did  not  so  restrict  it  in  the  sale  of  the  bonds  of  others.  Ibid. 

10.  In  an  action  upon  a  note  or  written  contract,  against  the  estate  of 
the  maker,  the  hand  writing  or  execution  of  the  note  or  contract 
must  be  proven,  section  80,  2  B.  S.  p.  44,  being  inapplicable  to 
such  cases. 

11.  Section  172,  p.  383,  2  R.  S.  1852,  continues  in  force  the  act  of 
1843,  p.  1002,  R.  S.  1843,  requiring  the  county  in  which  a  criminal 
prosecution  is  begun  to  bear  the  expense  of  the  prosecution  upon 
the  change  of  the  venue  thereof  to  another  county,  and  payment 
thereof  may  be  enforced  by  proper  mandate. — Patterson,  Auditor, 
&c,  V.  The  Board,  &c.,  of  Daviess  Co.,  142 

12.  Section  26,  1  E.  S.  1852,  p.  251,  must  be  construed  as  if  it  read 
as  follows :  "  If  a  husband  or  wife  die  intestate,  leaving  no  children 
or  their  descendants,  and  no  father  or  mother,  the  whole  of  his  or 
her  property,  real  and  personal,  shall  go  to  the  survivor. — Kyle  v. 
KyU,  .  108 

13.  It  would  seem  that  a  fair  and  reasonable  construction  of  section 
51,  p.  491,  1  B.  S.,  would  not  exact  from  persons,  seeking  to  have 
territory  annexed,  the  necessity  of  naming,  in  the  notice  of  such 
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intended  application,  each  person  owning  parts  of  said  temtorj,  if 
the  same  is  otherwise  therein  so  described  and  identified,  as  to  gire 
snch  persons  notice  that  their  interests  were  to  be  involved. —  Wood- 
fill  el  al.  V.  The  Toumof  Greenshurff,  203 

14.  Section  26,  p.  328,  2  R.  S.,  applies  as  well  to  additional  bonds, 
given  on  application  to  sell  real  estate,  as  to  original  bonds  given 
to  secnre  the  discharge  of  general  duties  of  guardians  and  otners. 
—KendrickY.  Wilkinson,  206 

15.  Under  section  436,  2  E.  S.  135,  the  purchaser  at  sheriff's  sale  will 
not  be  entitled  to  the  possession  of  the  property  sold,  until  he  com- 
plies with  the  conditions  of  the  mortgage. — Seimherger  et  al.  v. 
Bojfd  et  al,  420 

16.  As  to  the  effect  of  certificate  of  entry  of  swamp  land,  see  Reed 
V.  Samilton,  476 

17.  Under  the  178th  section  of  2  B.  S.p.  289,  the  heirs  of  a  decedent 
are  not  liable  to  the  payment  of  his  debts  to  the  extent  of  property 
received  by  tl^em  from  him,  unless  the  creditor  shall  assert  his 
claim  within  the  time  prescribed  in  said  section. — Freeman  v.  The 
StaUf  ex  rel,j  dec,  484 

STATUTES  CITED. 

Annual  Statues  of  the  State. 

1849,  Local  AoU,  p.  39,  §  6.     County  Bonds,  &c.,  93 

1843,  2  R.  S.  p.  1002.     Costs,  141 

1851,  Local  Acts,  pp.  248,  249,  §§  15,  18.  Toll,  &c.,  89 
1855,  Acts,  pp.  162,  163,  186.  Common  Schools,  16 
1857,  Acts,  p.  97.  Misdemeanors,  10 
1861,  Acts,  p.  52.  When  in  force,  24 
1859,  Acts,  pp.  239,  240,  §§  1,  2.     Assignment,  50 

p.  174.     Salaries  of  Officers,  57 

1861,  Acts,  p.  141.     Justices.     Beplevin,  128 

1859,  Acts,  p.  202.     Liquor  License,  107 

Beyised  Statutes. 

1852,  vol.  1,  pp.  249,  250,  251,  §§  7,  14,  25.  Descents,                     9 

p.  510,  4  44.     Auditor's  Sales,  30 

p.  256,  §  12.     Deputy,  30 

p.  251,  I  26.     Descents,  108 

1852,  vol.  2,  p.  452,  §  11.     Belationship,  1 

p.  74,  §  207.     Same,  1 

pp.  340-1,  §§  1,  2.     Construction,  1 

pp.  165,  166,  28th  article.     Beview,  6 

p.  117, 4  352.     New  Trials,  7 

p.  343,  §  1.     Form  of  Complaint,  38 
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p.  117,  §  362.     Venire  de  Mvo,  46 

p.  126,  §  3^7.    Costs,  100 

p,  44,  §80.    Pleading— Evidenoe,  73 

p.  188.     Damages,  78 

18,  §  2.     Jurisdiction,  127 

ustices  of  the  Peace,  128 

p.  213,  §790.     Bonds,  104 

pp.  97,  98,  §§  305,  306.    Practice,  113 

p.  168,  §  611.    Actions  to  settle  title,  116 
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SDBETTSHIP,  ISSUE  OP. 

In  an  action  against  the  principal  and  his  snretj  in  an  agreement,  the 
issue  of  suretyship,  under  sections  674  and  675,  2  R.  S.  p.  186,  can 
not  be  made,  unless  the  principal  is  legally  before  the  Court,  so 
that  judgment  can  be  rendered  against  him  upon  the  trial. —  Watton 
Y.  Beahouty  281 

SURETY. 
See  Pbimcipal  and  Sukxtt,  1. 

SWAMP  LAND  CERTIFICATE. 

Under  the  swamp  land  law  of  1852,  §  11,  p.  472,  1  B.  S.  1852,  ihe 
certificate  of  entry  yests  in  the  purchaser  the  legal  title  to  the  land 
therein  described. — Reed  y.  JRamiUany  476 


TAXES. 

the  proyision  in  the  charter  of  the  city  of  Madison^  which  exempts 
from  municipal  taxation  "goods  and  produce  for  export,  or  in  tran- 
sit, owned  or  in  possession  of  any  inhabitant  of  the  city,"  is  to  be 
construed  strict'y,  and  is  held  to  exempt  only  property  in  the  pos- 
session of  any  c^n^ignee  simply  on  storage,  or  to  be  forwarded. — 
The  OUy  of  Madut^n  et  aX.  y.  FUch  et  al,  33 

TAX  DUPLICATE. 

See  Fees,  1. 

TENDER. 

'..  A  tender  of  a  specifijo  article,  to  be  effeotiYe,  must  be  of  such  an 
article,  in  eyery  material  respect,  as  the  contract  under  which  it  is 
made  requires. — Sharp  y.  «7bnet.  314 
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2.  A  tender,  followed  by  bringing  the  money  into  Court,  is  regarded 
as  a  payment  at  the  time ;  and  the  person  pleading  it  can  not  with- 
draw the  money  so  deposited,  whether  the  verdict  be  for  the  same, 
or  a  greater  amount,  than  the  sum  tendered ;  but  the  same  must  be 
paid  to  the  plaintiff. — Eeed  v.  ArrMtrong^  446 

TOWNSHIP  TRUSTEES. 
See  HiOHWATS,  3. 

1.  If  township  trustees,  acting  officially,  exceed  their  authority,  unin- 
tentionally, under  a  mistake  of  law,  in  which  the  other  contracting 
party  e<]^ually  participates,  with  equal  means  of  knowledge,  and  yet 
the  parties  eontract,  neither  at  the  time  looking  to  personal  liability, 
the  trustees  will  not  become  personally  liable,  nor  will  the  township 
be  liable.— -Hbtwton  v.  The  £oa/rdy  &c,^  of  Clay  Cb.,  396 

2.  Under  the  act  of  May  12, 1852,  township  trustees  could  not  legally 
contract  for  the  erection  of  a  bridge,  in  anticipation  of  a  tax,  there- 
after to  be  leried  and  collected  by  virtue  of  a  vote  of  the  township 
thereafter  to  be  taken.  Ihid, 

TRIAL  OF  THE  RIGHT  OF  PROPERTY. 

1.  The  remedy  for  the  trial  of  the  right  of  property,  given  by  chap- 
ter 6,  2  R.  S.  493,  ei  se^.,  is  merely  cumulative,  and  docs  not  forbid 
resort  to  the  ordinary  proceeding  in  the  nature  of  replevin. — Fire- 
$tone  V.  MuhUr,  439 

2.  The  plaintiff,  in  an  action  in  attachment,  is  a  proper  party  defend- 
ant in  an  action  to  try  the  right  of  property  levied  upon  under  the 
attachment  writ,  where  he  had  assumed  the  control  of  the  writ,  and 
directed  the  officers  as  to  its  execution.  Ibid. 
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USURY. 

1.  A  vendee  of  real  estate,  who  purchased  subject  to  a  mortgage 
tainted  with  usury,  can  not  avail  himself  of  that  defence  against  a 
bill  for  foreclosure. — Stein  et  al,  v.  The  Jndianapolu^  dhc,  Associa- 
tion, 237 

2.  The  defence  of  usury  is  personal  to  the  borrower,  or  his  heirs  or 
representatives.  Ibid. 

UNITED  STATES  TREASURY  NOTES. 
A  legal  tender.    See  Legal  Txndeb,  1. 
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VOLUNTAKT  ASSIGNMENT. 

1.  Under  the  proyisions  of  the  voluntary  assignment  law  of  1859,  an 
assignment  by  co-partners,  for  the  payment  of  partnership  debts, 
which  embraces  all  their  joint  property,  will  be  valid,  although  it 
does  not  embrace  any  of  the  individual  property  of  any  of  the 
partners. — Blake  et  ah  v.  Faulkner  et  al,j  47 

2.  Blake  v.  Faulkner^  on  the  subject  of  voluntary  assignments,  fol- 
lowed.— Oamor  v.  IVedenck,  607 

3.  Under  the  assignment  law  of  1859,  partnership  property  should  be 
assigned  by  the  act  of  the  partners,  and  individual  property  by  the 
act  of  the  individual  owner.  ,  Ibid. 

4.  A  reservation,  in  good  faith,  in  an  assignment  by  the  assignor,  of 
^^80  much  property  as  may  be  exempt  from  execution,'*  will  not 
avoid  the  deed.  Ibid. 

VENIKE  DB  NOVO. 
See  Vebdiot,  1,  2, 

VENDORS  AND  PURCHASERS. 

See  Speoifio  Pebfobmange,  2. 

1.  The  vendor  of  land  has  a  lien  for  the  purchase-money  on  the  land 
against  the  vendee  and  purchasers  from  him  with  notice. — Merritt 

V.  WelhetaU,  171     ^ 

2.  An  instrument,  acknowledging  the  non-payinent  of  purchase-money, 
and  giving  the  vendor  the  right  of  possession  until  it  is  paid,  when 
properly  recorded,  is  sufficient  notice  to  subsequent  purchasers  of 
the  vendor's  lien. — Melrose  v.  Scott^  250 

3.  And  such  an  instrument  is  a  conveyance  of  an  interest  in  real  es- 
tate, within  the  provisions  of  sec.  34,  1  R.  S.  p.  238.  Ibid. 

4.  A  recital  in  a  deed  that  the  purchase-money  is  unpaid  is  constme- 
tive  notice  to  all  the  world  of  the  fact.  Ibid.  • 

6.  A  stranger  to  a  deed  or  contract  can  take  no  advantage  of  a  breach 
of  its  conditions. — Btyyer  v.  ^Vewfer,  260 

6.  In  1834,  Hunt  laid  out  the  town  of  JETunttvilley  and  on  his  recorded 
plat,  designated  lot  No.  4,  in  square  No.  1,  as  "  James  PugKs  tan- 
yard  and  lot,"  and  in  a  foot  note  to  his  plat  added:  ''Lot  No.  4,  in 
square  No.  1,  is  donated  by  MUe*  Hunty  Jr.,  to  Jameg  Pugh^  for 
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